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THE AVALON CLUB, ) 
(a corporation), _ APPEAL PROM CIRCUIT 
Appellee, 
COURT, COOK coumrry. 
Ve 
CITY OF CHICAGO et ale, ! 
Appellants. } 


MA. JUSTICE BARNES PRLIVER(D TH OFIMION OF THE COURT. 


This Je an appeal from a permanent injunction en- 
joining and restraining defendants (the City of Chicago, ite 
mayor, ond ouperintendent of police) from interfering with or 
attempting te interfere with or intercept menbery of the 
Complainant entering the premises oecuplied by it and from 
threatening them with arrest and imprisonment if they ented 
or congregate there, and from attempting oo to interfere with 
or intercept their entering the premises, and from attempting 
thus to arrest them. 

The bi11 avers in aubetanee that the club was chartered 
and conducted for the social, intellectual and elvic betterment 
of ite memberss thet it had invested in ond miintoined im ite 
club premizes certain furnichings including billierd, pool and 
card tablees that it has upwards of 260 nonberet that defendants 
began in June, 1924, amd hove since continued, » course of 
Oppression, snneyance and haragement aguinet the club and its 
members by raiding the premises anc atationing pelice officers 
in front thereof to terrify and intimidate its wembers from 
enjoying their club memberahip and privileges, and by threatening 


te raid the premises and srreat them if they entered the promisee; 
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that on various oceasions from September, 1924, to July, 1925, 
police officers entered the premises and arxented a number of 

the members, drenking into the door on one oecasion and mutilating 
or destroying the billiard and pool tables and other tables therein; 
that in exch instance the members arrested were discharged; that 
such annoyance, threate and intimidmtion have caused a loss of 
membership in the club, ond prevented enjoyment of the club 
property and leasehold of the premises, from which it has suffered 
and will euffer irreparable damages; that the police officers 
thus stationed, annoying and intimidating ite members and destroy- 
ing ite property have mo financial otonding ond mo adequate eums 
could be recovered at law to repay the club for the loss it will 
gustein if defendants are not restrained frem keeping police 
officers stationed in avid premises and ‘rom harassing and ennoy- 
ing its membere and deatroying its property. . 

Defendants’ joint answer while denying many of the 
averments of the bill, admitted that members of the police fovee 
of Chicago had sein in repeated inetanmess to said premises and 
arrested persens, but as alieged therein, for the purpese of 
auppressing disorderly eonduct and gambling in the place, and 
alleged in substanes that 1t was a common gambling heuse amd a 
public nuisance resorted to by persons of evil cherscter, and 
that the preperty so sliege: to be destroyed wos used for craps 
ané other gambling games, end that compleinant bad an adequate 
remedy at law fer the acts complaine of. 

) ‘After gramting the temporary injunction the cause v as 
referred to a master to report his cenelusions of fect and law. 


The master found thet it wus a regularly organised s¢ociai club 
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with a regular membership and cocupied the svcend floor ef said 
premises as a mocting placa fer the sovial intercourse of its 
members 3 that the furnishings of auld flower consisted mainly of 
the articles of property deseribed im the bill} that the police 
department mad@¢ raids on the place, clitming it was used ne a 
place for gambling, and om these oconsions arrested these in the 
place, charging thom with violation of the gambling etatutes ond 
oréinances; that im each imotamee thoae se charged were dig- 
charged; taut the officers broke up the furniture ef the club, 
particularly the billiard and poul tables so that it was necessary 
te have them réeplaced; thet the premiace were entered without a 
writ and the property wantonly destroyed “withowt a shadew ef 
right;" thut the "actual coméitione and particular fecte” tended 
te Warrant the "suepicion of the pelice” that gambling waa being 
cexried on in the premises, but that the master did not regard the 
evideno? of sufficient weighs to baae » fimding thet gambling was 
actually “conducted there at those times.” — 

The report slise recites findings ef these significant 
faéte: That tae entrance to the premices is up o fiight ef 
eteire ebout half way up which is « door from which a glase 
panel in the upper part had been removed and replaced by a wire 
sereen, tavough waloh ome seeking admisclon could be soon from 
the head of the stairway from « window about 16 x 16 inches in a 
door opening inte the reome of the clubj that oa push button there 
operates the Intech or belt of the door on the ateir; that another 
push button there when pressed flickers a light over a pool table 
im the large room; that when « member presented himaelf at the 
stair door any member im the room of the club might pormit him te 


enter on presentation of his “credentials® or proper identifiesations 
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that om ene of tho oe¢cagions when the officers visited the 
premises they found a aquare of canvas marked im the manner 
generally used in the playing of the game of “craps,” and alse 
& Curved stick used as a “game keeper's rake,” but thet they 
were not in use when found, and thet the evidenos did met show 
that they were ever used for gombling by the members of the club 
or anyone on the promises. 

The master found that the stationing of the police in 
front of the premises and warming persons thut they would be 
arreated and locked up if they entered had the preetieal effect 
of cloving the roome of the club and their use by the members, 
amd that while there was sufficient evidence to warrant the 
suspicion that gambling wae being carricd om in the premines, 
the efficers had no right te fercibly enter the premises and 
eonfieeste and destrey compluinunt’s property, and defendants 
hed mo right to station officers at the entrances of the club to 
Warn persons ageinat entering the same or to threaten to arrest 
or interfere with members who enter. 

While the master eleo found that complainant had an 
adequate remedy at law for domages for the destruetion of its 
property and the arrest of ite members, he found it hed none 
against the conduct of the police, and thut their conduct 
praectieslly prevents the use of the club for inwful purposes, 
and recommendel the injunction that was entered. 

Beriouse coneidereation ie always to be given to the 
findings of foct by the mavter who has heard and seen the wit- 
nesses. But om Yeecding the evidence we are constrained to 
differ from his conclusions. , 
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Vhatever may have been the purposes for which the 
¢lub was chartered we think there gan be no coubt from the 
evicenes adduced that it was operated for gambling purposes. 
It had thet goneral reputation in the conmunity, and the police 
acted upon complaints made egainst it te suppress violation of 
the law when they found evidenees of ite use for gambling. It 
is needlers to aay that - elub organized for the objects men- 
tioned in complainant's charter would herdly find cecasion te 
exercise euch rigid precaution agsinst entrance into its rooms. 
The mechanien it employed for the scrutiny of one seeking admission 
ig one known to be commonly adopted by gambling houses to prevent 
sudéen entrance by the police or persone likely to expose them. 
Wo one could enter unless a pernon atonding at « window at the 
tep ef the stairs pressed « button se aw to release a belt on the 
door in the middle of the staire, sand the lighte were so arronged 
that the person below could be acen by the person sbeve, but the 
istter could not be seen by the one seeking sdmission, and where 
the person “he lecked dewn the staire wae Located Was another push 
button which operated a flicker light over one or more ef the 
tables, evidently aa a waxyming to these engaged in gaming. 
Sueh a signal would hardly be nevesenry in ea lawfully conductad 
@lub. A policeman appearing at the door in diaguise testified 
that he was required to show a $2 bill to qualify bim for admission. 
The police testified to finding there the “crap cloth” and *gene- 
keeper’s rake," which the master found were used in “*orap gaman,” 
& game comsonly known a9 a gumbling same. “hile Williams, the 
president of the club, testified thet he never saw the cloth in 
the premises, such evicenee woe hardly sufficient to impench the 
testimony of the police officers on the subject, - hich, with 
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other evidence, should hove been deamed significant and persuasive 
in determing the character of the clube 

Om one oceseion the police while passing the premines 
heard a greet noise anc saw colered men, of whom the club member- 
ship was composed, going out of the windows, running over the roofs 
of adjoining buildings, and out ef back doors down the stairway 
into the olley, shere some of them weve stepped ond token back. 

A few were etill im the pleow. “hile the meuter exeluded the 
ecenvergatione that took place im the promineos that might have more 
definitely explained their conduct, the reason for the confusion, 
and the cheracter of the place, yet theese proceedings could hardly 
be deemed congistent with the alleged laudable objeets of the ciub. 
It was om thie o¢easion that the police found the dice or erap 
Gloth on the floor and the “game<-kecper's rake.” On another 
eecacion they found money on the floor. in their numerous visite 
there they never saw any cues, balls or racks fer the gume of 
Bilidards. “hen secking odmiesion to the premises they uually 
hnég to wait fifteen or twenty minutes, and while waiting heard “a 
lot of running cround ond fumbling with papers," us wae the couse 
when they found a well known "bookmaker" invide, whom they had 
seen threugh « window from the outside standing om « teble ond 
marking om sheets of paper against the wall, au if keeping “the 
beoks .” 

The applications for membership were oral» A dollar 
entitled the applicant to the privileges of the ¢lub for a month. 
It appeared from the testimony ef seme of the “members” that they 
were leborers, bowtbl«cks and portere, out of work, am one had 
been out of work for three months. 

| It is something of a strain upom our credulity te 
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regaré the proof for complainant eufficient to establish the 
imnocent charscter of the club as againeat the proof of ite 
general reputation, and umaletskable use for gambling. ‘e find 
mo justifiestion im disregording euch significant evidence, 
indiesting that complainant comes inte equity with unelenn handee 
whether or not the police breke imto the premises on 
any ocvasion without a legal warrant is immaterial in thie wuit 
if the reputation of the place ond factw reveoled on their visits 
Justified their presence there smd their warnings or threate which 
the bili eeeks to enjoin, Squity will net enjoin police officials 
from atetioning officers near a plsee where improper practices 
are going on, to warn intending patrons that the place is dis- 
orderly and subject toraid. (Delaney ve Flood, 183 We Ye S233 
Pony. Vittmen, 147 Cah e 280.) Ho rights of complainants were 
violated in so doing, and if, xu allaged, the presence of the 
officers there, and their warnings or threats resulted in 
deterring persons from entering or patromisimg the cluv, it wae 
but an incident to ite permitting gambling im the premises, of 
which it eannot complain. Ayuity will mot allew iteelf te 
become a handmaiden to iniyuity of any kind. 
¥@ are impressed thet the bill wae filed to protect 
the use ef the club for gambling rather thanyihe iiaweiton of 
any legal righte. From the evidenee the police were there 
im the exercise of police powers given them by law, anc the 
court will not interfere vite the duties of public officiais 
by injumetion. (Chicago Public ‘teck Sxchamge v» MeGleugheys 
148 Ill. 572, 3825 Poyer v. Village of Des Plaimes, 123 Tlie 
348.) 
| In a case of very similar circumstanees, Ranier 
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Club ve City of Chicago, 239 Ills» Apps 662, where other onses 
bearing on the subject are cited, we held the complainant came 
inte court with unclean hands. ‘here it thus appesre, the party 
seeking relief will be relegated to ordinary legal remedies for 
alleged damage to hia property. (Pome iq. mete S97, ot weqes 
Weiss v- Hoxrdiny, 49 Me ¥e Sup. 81.) 

it is urged aa error thet the court refused, after 
the filing of the meter's report and before its consideration 
by the court, to reopen the case te sdmit evidences to the effeot 
that in the mountime the police had re-entered said preaises 
under a legal process, couning the orrent of “iliiams, president 
and apparent manager of th: club, who owere to the bill of 
complaint, and 34 other men in the premises at the same time, 
ell of whom were arraigned in the municipal court, found guilty 
and fined fer occupying a diserderly howse, and thot among them 
were known criminal charsctora. It appears thet the court 
refused to receive the additional evidenes, as could properly 
be dome unless there was a re-reforence for that purpese. But 
upon such alieged facts, disclesing the real charseter of the 
club and confirming the evidence of the polive with regard 
thereto, - as to the weight of which the master scams to have 
head some doubt, - and that cemplaimant come inte a court of 
equity with unclean hamdis, we think a re-reference should hove 
been kad. Sut ae we think the evidemee adduced wae sufficient 
te ahow that compleimant come inte equity with unclean hends, 
the injunction order is reversed and the couse remanded with 
 @irectionsa to disselve the injunction and dismiss the bill for 
went of equity. 

BEVERSED AND ARMABDED VIP LIRACTIONS. 


Gridley, P. Js, and Fiteh, J+, soncure 
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MOSES LEVITAN, 
Appellee, APPEAL FROM MUNICIPAL 
Ve | COURT OF GHIGaGo, 
Me G. VOLF and 


MRS. Me. G. WOLF, 
Appellanta. 


Mi. JUSTICE BASMES DELIVER) THX OPINION OF THY COURT. 


On Detember 21 last, we struck the bili of exceptions 
from the record on appellee's motion, and reservec to the hear 
ing an accompanying motion te affirm the judgment. 

All the errors assigned and ergued sre predicated on 
the stricken bill. Im view of this state of the recerd we have 
neo other alternative than to affirm the judgment. 

While ne opinion supporting the said order was filed, 
Gr necessaxry, we my perhaps appropriately state here that the 
¥eaeon for the order was that the time fer filing the bill of 
exceptiona expired om April 14, 1926, and thet 4 purperted bill 
was presented to the trial judge on April 1, without the 
presence of or the giving of motice to appellee or his sttorney. 
It was marked "presented*® by the judge ond immediately withdrawn 
vy the attorney for appellants, who retcined the same in hig 
possession 4% days after the expirstion allowed for filing the 
same, when it was first delivered to the attorney fer appéelice 
for his examination, snd was not presented to the court for 
approval until 73 days after the time for filing the sume had 
expired, when the court signed the same and entered an order fer 


ite filing mune pro tune as of April 1, previous, over appellee's 
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objection. Yor such delay on the part of appellamte and their 
counsel] the bill of exceptions wae atrigken in accordance with 
views regsrding such deley when it io the fault of the attorney 
for the party presenting the bill, and not the fault of the 
Judge or opposing counsel, a9 expressed in Holi v. Keyal Neighbors, 
231 Ili. 188; Foley v. Boyer, 153 11. App. 613, and Colbert v. 
t Coes 241 LTlle Appe SBS. 

AVPIBMED. 





Gridley, Pe Jes amd Fiteh, J., coneure 
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WOOMBRIDGE CHBAMENTAL LnOW COMPANY, 
& Gorporstion, 
| Appoiles, APYEAL PROM SUPERIGR 
Ve COURT, COOK COUNTY. 
SOVERRIGN HOTKL CORPORATION, 
& corporation, 
Apia Liam’ « 


Cie iiiee adie nadie eal 


MA, TUSTICE BABES LILIVERED THR OPIMIOCH OF TH COURT, 


The sole question presented on this append te whether 
om the proof submitted by plaintiff there could be « recovery 
on the commen counte, the court having inetructed thea jury that 
there could bs no recevery on the opéoial counts. The court 
having re‘used ¢o instruct likewise ae te the common counte, 
defendant offered ne evidones. Thereupon the court directed 
@ verdict fox $1690 aud interest, on which jucguent wae entered. 

im support of ite cluim plaintiff made proof of 4 con- 
tract entered inte betweon it amd the Albert Hotel & Building 
Gerporution, august 8, 191%, to furmich end imeteil the ornamental 
and miscelienseus iren work for a hetel bullding for the eum of 
990255 aleo of another contract of the acme date whereby plaintiff 
agreed to purchase ton shares ef said budiiding company's preferred 
eteck of pur value of 31060, fer the sum of 1000, and pay for the 
eame out of the proceeds of the final certificate of tha architect 
to be issued to plaimtiff purauant te sodd budlding contenct, and 
«hereby esid building company wae to repurchase the eome from 
plaintiff on ex before two yeors after the completion of the 
hotel, whick plaintiff testified wae Movember 30, 192%) of & 
@ertificate for said ton shares isawed im plaintif’'s memes of 
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@ 6111 of asle executed in July, 1942, from the Albert Hotel & 
Building Corporation to appellant whereby the former eold am 
tyaneferrad to the latter all of ite buslnesa property amd ausety, 
and whereby the purchaser agread te saesume all the outstonding 
@ebise, obligations, contract and liabilities of the seller; of 
the oxehange October 17, 192%, of the atock of seid building 
eorporation for a like number of shares of appellant company of 
Jike pur value; of »& tender of the sume om March 23, 1922, to 
appellant, culy socdgued by pleintiff, and of « demand en appellant 
of payment of $1600, which wae refused. 

The imatruction of the court that ne regevery could be 
had under the special counts wae based om the prevision of section 
& of the Genersl Incorporntion .et “thet ne serperation ehall pure 
ehase, accuire or hold, directly er imdirestiy, the ateck ef a 
building ¢orperatione” The direstead yerdict, therefore, must 
etend, if at oii, upon the common counte, either for work amd 
services bestowed, amd material for the game furnished in the 
performance of the building contract, or for money had and receivede 

Bat it ia urged by appellant thet not only is the proof 
imeufficient to sustain a verdict om the commen counte, but that 
plaintiff's affidavit ef claim restricted the proof to the special, 
counts, Said sffidawit specifically set out and verified the 
facts set up in the two special counts (other counts heving been 
eliminated by demurrer, a» agreed upon by counsel) and contains 
ne averment of fact on which to oases a claim umder the common 
coumtee It in a settled prinvipie of practice that the reapective 
parties are limitec in their evidcense te the matters set forth or 
controverted by the «fiidavite im aupport of their pleadings. 


(Goddard food Se. v« Grown Bleetrice) Migs So-, 210 Tile Apps S43 
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Kadiaon ve Fortume Bros» QB» Go-s 165 Tlie Appe 2765 Redma vs 
Thum, 234 Ill. Apps Si9-5505 Auddig-we Loomey, BOS Tad» App. 415) 
Miller v+ Thoin, 200 TlL» App. 188.) It in evident beth from 
plaintiff's affiduvit ef claim and ite proof that it reided on the 
original two speoia, counts which wero eliminated by the courts 
instruction from the consicarition of the jury anc mot om « eledm 
wumier the gexnmon counte+ 

But regerdieas of whether pleintiff wae revtrieated to 
presf under the special counts, we find nething im the evidence 
to sustain the verdict om the comsom counte, While the contract 
im evidence showed that plaintit’ was te receive for hin work, 
services ond materiel the sum of $0,028, it was te be upon issuance 
of architect's certificates. There wee ne proce? th t any architect’ « 
certificates were igeued, a of hew such was paid uméer the con- 
treet, or of the value of the inbor, werk wei material, ex whether 
the €1,000 wae pai¢ in cach an gecucted from auy architect's 
certifiante o While plaintiff weuld seomingly be entitled te 
resover what remained te be paid under the terms of the former 
contregt, to recover under the common counta for work, services 
and material a% the prise therein fixed plisintiff chould hare 
proven that the contract price represented the ressgenable vulue 
of the work setually performed, whet had bean paid, and performunce 
ef the conditions of the contrast, «9 that it vewld appear there 
Waa nothing to be dome axcept the payment of the money Cue according 
te ite terms. ime ef the conditiona wae that payment wan te be 
made om the issuance of the architect's certificates. “hile 
Pleinsiff proved in « general way thai the work *s8 completed, 
thers was ny @xpress proof that it ess done im eempliance with 
the conditions of the contract. im similar esses where a 


coutract was introduced, it hus beon held thet no recovery can 
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be hed under the Conmson caumts without proof that conditions 
precedent in the contract have bean complied with. (Hart v. 
Gaxehey Uia- Sg-, 221 Iii. 4445 Expanded Metal Fireproofing ve. 
Ve Bovee, 235 ille 2845 Levin ve Shrempler, 194 Tile \ppe 209, 
B01, 303.) <A condition pregadent here, as im poms of the cases 
¢ited, wae the isqusmece of architect's certificates. 

By the ruling of the court the couse of action was 
Limited to the common counte. Moi omly was plaintiff's affidavit 
ef glaim restricted t¢ the apeoinl counts but there waa not 
ahecuite proof to *ustain « werdiet under the someon counts, 
either for work, services and material or for meney had and 
reosvivyed. There wae no proof whatever that defendant received 
money from plaintiff. The proof is te the effect that it 
reecived labor amé survives, for part of which the certificate 
of steek wae tesued. “vem if the contract for repurchase of the 
eteek is susceptible of « mere intention ito extend gradit to the 
Albert Hotel & Buliding Go. for puymont of tae Final 31,000 due 
under the contract, the credit se givem dees not constitute 
money had and received. 


secordingly the judgment is reverscd cm the couse 





remanded » 
BAVERSGES AND REMANDED» 


Oridlay, Pe doy and Fiteh, Jo, concure. 












7 cio 3 sett cnt nn t's 4 “tes 
; ee ee ae ag * | 
oy ans godtoc to sume ote sume ome 20 gebtint od 


ne anes oi sat 62 
a macnn ormanad fwd abmatee Lotooge eat 49 be mk 
“sadawes mommos od <ebew Sotho » mhusows oe ere $ veg 
“tee ot Yetlant KO? xe Kebeesent bas wonder ew OT He 

Se eee 








edustveno> sen ewes moves Bo etre wilt yaa 
wast id sm Soares ob taoyat wt eannen Liles iva 
RS, QRASCROTAVAR 6 OG Hah At re 






6 Ma 4 See ee Om Ca ow gp 
Wee's % Peay 
¥S 


ie oh heetaly 





376 = 31508 Ne 245 TA. 611 


ADVARCE-PARCHO LIT! CORPORATIORN, 


Appellees, 
APPEAL FROM MURIGIPAL COURT 
¥s. 
OF CHICAGG. 
7. %. COHAN, 
Appeliant. 


WR, JULTICE BARRWG DELIVERED THR OPINION OF THE COUT, 


thie apperl i# from a judgaent ae in case of default 
for want of an affidavit ef merite eutered ayainst defendant on 
plaintiff's statement of claim without the hearing of any evidence 
ae ts the amount of damages to be ageonned, 

Alleged errer in emtering the Jucguent witheut hearing 
evidence is not well taken, ae under Rule 18 of the Mumictpal Court, 
shown in the bill of exceptions, the court was authoriaed te Ae se 
on the affidavit attached te plaintiff's staienent of claim specify 
ing the amount alleged to be due. 

We think there was error, however, in strixing def end« 
ant's snended affidavit of merite and set-off, 

The statement of claim a¢ amended claimed a balence of 
$025 for moneye advanced to defendant after allowing certain erede 
ite, aleo an account stated, and also set forth the agreenent on 
whieh the seney was advanced, and alieged a refusal to pay the 
same after demand. The amenied affidavit of merits expressly de- 
nied oving sueh a mum, er any eum upon an aeeount stated se set 
forth in the statement of claim, With reanect te the allege’ claim 
under an agreement te so advance seney, 1% pleated practically what 
amounted te eo confession and avcitance, eetting up in effeet that 
while the sums claimed by plaintiff were advanced for 4efendant's 
acocunt he was mm titied to a ealary under the ngreenent, snd was 


@ieminsed and discharged from plaintiff's employment before the 


perieod of its terminction witheut giving the moiice required in 
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the agreement, snd plointiff thereby beeame indebted to defendant 
for a aslary in axeens of the alleged balance elaimed by plaintisr, 
for which he filed « elaim of set-off in apt terme, Ye think the 
affidavit of merite and snended claim of soteorf, reaovetively, 

eet forth adequately the nature of the defence and the counter. 
Claim auffictently syecifile to require trial of the iseuer thus 
raised, 

While that portion of the affidavit of merite 
Pleading witra vires may be vulnerable te a setion te atrike, 
the sffidavit so far as it etatem a Legal defense should net 
have been stricken, 

Other purely teehnical points are raised by ape 
pellee whieh we deem of no real importance er profitable te 
fiecuee, HKeither the Bunioipal Court Aet ner the rules of that 
ecurt are intended to make it difficult te present a cause of 
action or a defense thereto Pe sacure Justice on the serits 
of the cane, 

The judgment will be reversed an’ the couse remanded. 


REVENSkD AND REL ANTDED. 


Gridley, P. J., and Fite, J7,, soneur. 
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SARAH JANE MERLE, 
Appellee, 
APPRAL FROM CIRCUIT 
Ve 


THe NATIONAL CITY BANK 
OF CHICAGO, a corporation, 
Appeliant. 


COURT OF COOK COUNTY 


MR. JUBTICK BARNES DLLIVER D) YER OPINION OF THE COURT. 


This ig an action in trover. f#lseintiff slleges that 
she was inwfully possessed of « certain draft or check drawn by 
the Security National Bank of Dallas, Texes, to her order for 
$3,750 om the defendant; that she ¢nsuelly lost it amd the 
édefendent bank found it and converted it to its own use. The 
jury returned a verdict for plaintiff for $4,948.75, and, in 
anewer toe au interrogatory, found that plaintiff did not enderse 
“in person” the draft in question. 

Ve reversed & judgment for plaintirt had upom « former 
trial (236 111. App. 347) beenuse no proof was adduced at the 
trial to show either actual or constructive possession of the 
draft by plaintiff or thet she was the owner thereof or the 
party for whom it was intended. That defect in the proof was 
supplied at the last triel, in our opinion. 

Revereoal is sought on elleged error in rejecting 
offered evidence, in refusing defendont’s motion for on instructed 
verdict, and on failure to prove a demand. 

The plaintiff is the widow of “illiam Pe Merle, who 
died January 28, 1921. Thedraft or ecaghier’s cheek im question 
did not come te her knowledge until after Mr. Merle's death. 


It was drawn by the Security Metionsl Sank of Dallas, Texas, 
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on defondant and made paynble to the order of “Mru. Wm. PF. Berle.” 
It was endorsed in her name by her husband, av the evidence strongly 
tends to show, and after being deposited in hic bank went through 
the clearing house and wae paid by defendant. 

It appears that on a woatal ocoavion, while Mr, and Mre. 
Merle and their friends, Mr. and Mre. MeCourtie, were at ao dinner 
at Hot Springs, \rkaness » in the spring of 1919, Mr. MoVourtie 
tole of e successful investment he had made in ofl in Kestlané 
County, Texas. Mr. Merle expressed a desire te buy some of the 
stock. Mr. Metourtie replied that mone was for sale, and that he 
did not want to dispowe of any of his. Thereupon i. Yerle said 
he did not want it for himself but wanted to buy a few shares for 
his wife. Mr. MeCourtie replied: “Vell, 4f thnt is the cuse, I 
will be sport enough te #¢11 you five shares” at $1000 a share. 
On @ sudsequent oceasion Mr. Merle asked MeCourtie te iseue the 
eteck to him rather then te Mra. Zerle, which he deciined to do, 
saying that the sale must be off or made to wre. Berle, whereupen 
My. Merle said that he was joking and that “the asle to re. Merle 
stends.” MeCourtie further testified thot “evidence of a $5,000 
interest was issued to Mra. Merle,” for which he was paid, am that 
the said draft or cashier's check was fesued “in partial liquidation 
ef the interest of Mrae “me 7. Merle,” in the preoeeeds from 
the ofl investment. Said gertifieate of interest wan, undar 
MeCourtie's directions, prepared by hie agent and forwarded to 
Mrs. Merle at the business address of her husband. On proof of 
these facts plaintiff rested. 

The shove facts were not controverted except as to the 
handwriting of the endorsement of the draft. The eviconee 
aupportsthe jury's finding that it wos not by plaintiff “in person.” 
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Defendant offered in evidence entries in a ledger 
account kept under My. Herle's orderg, purporting to show an 
investment account charging Mra. Merle with three cash items 
aggieg:ting $7,895.59, and a credit item for the amount eof said 
Graft “ae cash port return of investment.* These were not shown 
to be original entries, nor wae it shown thet Ere. Merle had any 
knowledge of their existence, Wo legitimate proof wae offered 
making them bindimg upem her, or that tended to establish an 
agreement between her ond her havband to reimburse him for what 
he hed paid fer her oi1 interest. 

Offers were also made of letters to Mr. Kerle from 
Ug. MeCourtie to the latter's generel momager alluding to the 
condition ef the oli properties, improvements mace thereen and 
reecipts therefrom. Flaintiff was im nowlse connected with thie 
serrdapenaence, ane if it could be guid there are any doclearations 
therein adverse to her interest, they sere not binding upon her. 
All of these offers were properly rejected, as weil az conversations 
of her husband «whem she was net present. We find nothing in the 
evidence offered or secetved thot legitimately tends to support 
defendant's theery thet the husband bought the interest for his 
wife with either an understanding or obligation om her part to 
reimburee him for his outlay before the property became hore, e 
think the evidence tends to suppert an abeolute gift te ner of the 
property ia question and thet he held her certifieste of interest 
as her agent, but without omy authority on her part te endorse the 
draft im cuestion. 

Wuder the cireumtances, we think there cam be no question 
that the original taking was tortious, (Higgim Bfge “s+ ve Foreman 
Bros. Banking Co+, 222 Ille Appe 29-344 Wizard O11 Co. ve Ue Se 
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Express Co, 265 Ili. 156-160) and no demand wae therefore 


neceggcrye 
The judgment isa sffirmed. 
AV? IRE Ge 


Gridley, Pe Jo, amd Fitch, Js, concurs 
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Ce Fe LOVE & COMPARY, 
{a eorporation), 
Appellant,» AYPCAL PRGM MOWICIPAL 
Ve COURT OF CHIG.GO. 
ATLANTIC COACT LIME RALTLAOAD 


COMPANY, (a corporation), 
Appellee. 


Mie SUSTICN FITCH CLUIVERES THE OPT LION OF THA COUNT. 


Thin is an appeal from a finding and judgment against 
the pleintiff in a suit brought by the lewful holder of » bil1 
of inding ageinat the initinl carrier in an interetate ohijment 
of strawberrics, for damage to the strawberries alleged ta have 
eceurred while the same were being trancported. 

The bill of lading states that the dofendent reevived, 
at Plant City, Ploridsa, om March 12, 1923, 168 eraten of 
strawberries *in apparent good order,” consigned to plaintirr 
st Chicago, loaded om I. C. Gar Ho. 57774, and to have “full 
tenk refrigeration,” which property defendant egrees to onrry 
te its uesuel place of delivery ot ooid destination, subject to 
the conditions printed om the back of the bill of lading. 

Among such conditions isa the following: ““xecept in cause of 
negligence of the oarrier * * * (and the burden te prove fresdom 
from such negligence shnll be om the carrier * * *), the 

earrier * * * ghall not be lisble fer logs, damage or delsy * * * 
regulting from 2 defect or vice in the property." A witness 

for the plointiff, whe was an experienced puyer and shipper of 


strawberries, testified that om March 1%, 1925, at Plant City, 
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he sew the shipment of atrawberries made in the ear mentioned, 
that he “gew the berries as they were being purchased from the 
growers” before they were loaded inte the car, “knew the cendition 
ef the shipment at that time” and that the etrowberries were sound 
ana merchantable and of good avernge quality. 

Taree witnesses for the plaintiff teaetified that when 
the ear srrived of the team track in Chicago, om March 17, 1023, 
the berries were found to be decayed and moldy, overvipe and 
retten, amd that ene vent im the north end of the car wae open. 
One of such witnesses teatifivud that the temperature of the oar 
was “warm,” being forty-three degrees “in fruit at the deor,” and 
that “it was necenaary for the tompernture to be down te 34 te 
38 degrees,” to curry atrawberries. <A witness for defendant said 
& temperature in the ear of from forty to fifty dugrees would 
auffice. 

A atippletion of an unusual character was offered in 
evidence. It was agreed “that if eertain wituesces are produced 
in the trial of the above ease om behalf of the plaintiff they 
will testify” to certain faete stated, and that "if certain wit- 
nesses were produced om behalf of che defendant’ they would 
testify to certain other facts «tated, but that ‘either party 
may introduce further or other aviconce in support er in contra- 
diction of the matters set forth herein." The alleged facte seo 
stipulated are that the ear above mentioned was a refrigerator 
car, having ice bunkerea which were "filled to capacity with 6400 
pounds ef ice” on Harch 10, 1925, at lukeland, Florida, and 
“after being so iced,“ the car was carried ten miles to Plant 
City and there "placed for loading” on March 16, 192%, but was 
mot leaded until Merch 12, 1923, “on which date it was delivered 
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te the defendunt «at seven o'clock pe me for carriage te 
Chicago,” and was then Gurried by the defendant te Lekeleand, 
Florida, where, at 9150 pe me om that day "1t wan re-ieed to 
Oapacity with 3406 pounds of lees" that 18 was re-Leed at 
Thomasvilic, Georgia, on “Worch 14, 1923, at 9:35 pe me "to 
eapacity <ith 1300 pounds of ice” and at three other places 
6A route to Chicago on succerding days, cach time "to enpacity;” 
that it arrived im Ghicage on March 17, 1923, where an in- 
epeetion was mate at 1440 pe me of that day and the bunkers 
were found to be fifteen-sixteenths full of ice; that the car 
was carried from Plant City to Chicago “with the vente elesed 
amd the pluge in.* 

Zo mect the evidence of the plaintiff regarding the 
condition of the strawberries when shipped and ehem they 
arrived at Ghiosge, defendant introduced in evidence in addition 
to the stipulation mentioned, the reports ef the United States 
Weather Bureau at Tampa. lant city is twenty-five miles inland 
from Tampa. ‘These reports shew that in January, 1925, there 
were dense foge in Sfeupa on four days of that month, and frest 
on three days} that in February, 1925, there were dense fege in 
Tampa on four days and frost om three days, and that in Horch, 
1923, there wag a dense fog in Tampa on March Sth. 

Defendant also intreduced, over the otjection ef the 
Plaintiff’, the testimony of twe farmere living «t Plant City, 
whe testified that the weather conditions during Jenuary, 
 Pebruary and Moreh, 1923, “were generslly unfavorable to 
growing strawberries;" that they had "some foge* and “some 
frostea,* that “heavy fogs would enuse berries mot to moture 
and thet the part next to the groumd will ret, thet such 


berries are not fit to ahip,* and that “if berries were 
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setuelly decaying on the bottom whem shipped they would net earry 
in geod condition to destination ond that no efforte of the 
earriere could keep them from decaying further.” 

Defendant algo imtreduged the evidenes of alleged 
“expert* inepecters, who like the formers, did not pretend to 
have any persenc) knowledge concerning the condition of the 
strawberries in this conse. In anewer to hypothetical questions, 
these inspectors testified that if the etrawberrice were sount 
when shipped and kept properly iowed during the voyage, they 


five days later, and, corvernely, thet if the strewhberrlee were 






pn” when they arrived at Chienge 


met in good condition when they arrived in Chicage “they gust 
have been in poor condition at the time they were luaded.” Te 
ome of thease questions on objiction was auetained, but plain- 
tiffs objection to another was overruled, leavime it uscertein 
whether the court cenaidered or refused te consider the sileged 
expert testimony. 

Plaintiff contends, snd sorractly, we think, that it 
meade a prima fote enee of negligence when it proved the receipt 
by the defendant ef the ear load of ztrawberries in sound and 
merchantable condition and their éelivery five dauyo later in the 
condition above described, efendant’s counsel contends that 
the testimony does not whow that the berries were in good conditign 
when shipped. The argument in that the witness whe se testified 
aid mot say that he knew their condition “when shipped”, but said 
that he eaw the strawberries when they were being purchssed from 
the growers before they were loadec amd knew their somdition 
gb that tims. Im view of the fact that the witness tentified 
that be saw the berries om Nareh 12, 1925, and that the stipuletion 
shows they were loaded on that day, the argument is without 
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any substantial besia in fact. 

Keving made a prima facie ones, it was incumbent 
upon the defend=nt to prove freedom from negligence on ite 
part. Aweide from the fact that such in the general rule, 
the bill of Isding expressly places the burden in such oe case 
upom the osrriecr "to prove freedom from negligence.” “e do 
mot think the evidence as to the condition of the weather «at 
Tampa prior to the shipment was sufficient to overcome the 
prime facie ease mace by plaintiff, or to justify the court in 
finding that the strawberries in question were wet or otherwise 
umseund or defective when shipped. There ig no evidence even 
tending to prove thet the fog and frosty conditionsprevailing at 
Tampa affected the growth ef the strawberries in questien. The 
evidence of the slleged experts is wheliy incompetent. It in- 
vades the province of the court in easuming to give opinions as 
to ultimate questions of fact involved. As to the icing, the 
court,citting se a jury might well infer from the stipul«tion 
that the car was not properly iced when the etrawberries were 
losnded inte it at Plant City. The agrecment wae that the wr 
ehould heve "full tank refrigeretion,” but the stipulation shows 
that on the evening of the came day it was loaded and within a 
few houre after such loadings the ice-tanks were nesriy half emptye 

It follows, we think, that the finding ond judgment 
of the court sare manifextiy contrary to the preponderance of the 
competent evidence. After reading over the transcript, orever, 
we are unable to discover any basie in the evidence for o proper 
aexesement of Gomges. fhe evidence on thie point is meager and 
uneatisfactory, and would aoparently justify a judgment for more 
than twice the amount ef the plaintiff's verificd claim; therefore 


the judgment in reversed ond the enuse remanded, 
REVERSED ABD KEMANDED. 
Gridiey, Pode» and Barnes, J..conmr. 
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FRED G, BEAR, 
Appellee, 


a 


APPEAL FROM SUPERIOR 
COURT, COOK COUNTY, 


Ve 


THR MUYERCONE COMPANY, Twc., 
a corporation, 
Appellant. 


MR, JUSTICZ VITCH LELIVERED THE OPINION OF THE COURT, 


Plaintiff recovered a judgment in aueumpait for 
$2916.23, which amount the court, sitting without a jury, 
found to be the balance due te the plaintiff from defendant 
for work done under the terme of « vullding contract. 
Defendent appeals, claiming the cerrect amount due is only 
$998.48. 

The contract ie contained in three letters, all 
written during the progress of the work of censtructing a 
facstery building fer defendant, to take the place of an old 
one formerly used by it. An architect was employed to prepare 
plene and specifications, but before they were fully completed, 
pleintiff was employed, ot the suggeation of the architect, to 
construct the boller room section of the building on « coat 
and percentage basis. On September 26, 1935, defendant wrote 
to pleintiff as follows: 

“Thig will confirm our agreement entered inte this 
morning, ~ namely, to proceed to erect end complete the 
firat story of our builé¢inge covering the engine room and 
that part of the lot where the foundations are now being 
put in, upon the terms of time and material plus ten per 
cent, this errangement to cover whatewer werk hes been 
done on the pier feotings and walle elonmg the alley, but 
not to include the excavating contract. Om this work 


we are to poy you a somuission of ten per cent, voth 
labor and material. 
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"It ie umderetoed thet if we should elect toe complete 
the balanese of the Suilcing om time and material basie, 
your comeiszion #hail be five per cant, and im that event 
you will rebate us five per cent of the commisvions paid 
you on the ork you are deimg umder this present »greement.* 

Plaintiff replied to this letter on Jetebar 13, 1925, 
atating that defendant's “propesition ia ucceptuble except that it 
ie unméerstcod that the items ilsbor and material include lisbility 
imeurance premiums,” and viher specified matters act in sueetion, 
and concluding with the felieving peragrapa: 

"It was alee agreed thet you are to pay sll payrolie 

ané inveices for saaterial imcleding my commissions az 
they become duc, 22 you have been doing in the past.” 

Guder the cantract evidenced by thece letters, the 
boiler room section was completed, and defendant paid to rlein- 
tiff fer coimx that work, om statements renderee by plaintiff 
from time te time, eomsissions ageregating $3834.50, =t the rate 
of ton pér cent of the cost ef che lsbor and material which was 
used in its construction. ‘ome of these scomalssieams “ere paid 
ae late as March, 1924, after - dispute had srisen regercing 
the omount due to the plaintiff under the second contract 
hereinsfter mentioned. 

When the plane and epecifications fer ths whole puild- 
ing were completed, bide were tnken by cdefendant. The lowest 
bid received fer the whole work waa 212%,273. ‘Thereupon the 
asfendant wrete the following letter to the pisintiff. 

“Hovenber @, 1923. 


re Peed GS. Bear, General Contractor, 
+ & 


*Bear Sirs 


“Je hereby agree te have you go ahead and complete 
our concrete building ot feut iake -treet and cong -venue 
aceording te plane and specifications submitted te you 
by our architect, Hr. Julius Flots, om the time end 
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material basis, our letter of “eptember 28 and yours 
te us dated Uctober 18, 1943, to forma part of this 
contract, except that where we supply heat from our 
boiler, it is net to be considered expense. 


"Your compensation for completing thie building 
is to be 5% commission on the minimum bid we received 
for its construction - namely, $122,273.00, whieh would 
amount to $6,115.65. “Should the coat of the building 
run higher than this bid, we are aot to be liable te 
you for commissions on whatever thet exceas might be 
unlese we deviate from the specifications, incurring a 
higher coat of construction than evlled for by the 
specifications, in which ease you are to receive 5% 

ditional commiesion on the extra cost because of the 
change in apecifications. 


“As an incentive for you to finioh thie building 
at a less cost than $he bid referred to shove, wa will 
pay you a bonus of 20% on whatever saving you oan show 
ever said proposal of the completed jeb, it being 
distinctly understood that yeu will mot im anyway 
deviate from the quality ef material called for in 
our specificntions. “« reserve the right te designate 
the source of supply of any material used. 


"In consideration of this contract, you alec 
hereby agree to furnish all neceganry supervision 
covering alterstions in our old plant, «ithout 
compensation. 


"It ie also eed and understood that in case 
amy changes are made in the specifications thet would 
increase the cost of the building, such inerense will 
be considered ag extra and will in mo way affect your 
bonus referred to above. 


"Your acceptance of this will constitute a contract 
between us-* 


Plaintiff accepted this oreposition end completed tha 


building under ita terma. uring the progress of this work, 
defendant paic the cost of labor and uaterinis, and plaintiff’ s 


gommisgions, on statements rendered by plaintiff. Upon 


completion of the building, plaintiff rendered sn account te 


the defendant under the dcte of January 3, 1925, showing that 


the building had been constructed at « coat which wac $17,945.45 
lese then the minimum bid mentioned im the contract of Bevember 9, 
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1923, and plaintiff wae therefore entitled te a bonue of 
$3589.09; that of the “fee per contrnet* of $6,113.65, plain- 
tiff had "received to date, $5231.31," and thet after asking 
other debits and credits ceucerning matters net in controversy, 
the belance due kim wae $3290.84. The finding of the court is 
for that amount, less a credit ef teemty per cent wpom the 
emount of prowiums peid for lisbility insursnee. 

Defendant claims that it showid have received an 
additionsl credit of eme-half of the $5353.50 paid te the 
plaintiff fer commissions fer erecting the beiler reom section 
ef the tuilding. Yhe argument ie thet imaemuch ac the first 
peregraph of the letter of Zevember 3 states that dofendant 
agrees to have plaintiff “ge skenud ané complete" the building 
"on the time end material bagia," and thet the letters of 
September 26 and Coteber 15 are *te form a pert ef thie centract,* 
the provizien in the letter of September 3 regerding = rebate 
ef "five per dant of the comeiesione paid" fer work dome on the 
first contreet, must be read inte the centract of November 9. 
This might be « natural and reasonable censtruction of the 
second contract if it were not fer the fact that « soup orican 
of the two letters shoes cleariy that the letter of Poerenber 9 
fixes the amount of plaintiff's compensation for completing the 
buiicine, ngt om the basis of a percentage of the coet of 
laber avid eateriai, but om au entirely different basis. The 
letter of September 26 ctautes that plaimiiff's commission shaii 
be five per cent if defendant “should elset ico complete the 
bealames of the buildime on time and =gaterisi basis,” in which 
event, part of the commissions paid umder the first sgrecment are 
te be rebated. The letier of November 3, while «pperently and 
Ostensibly electing te cemplete the bullding “on time ané 
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material basis,” in fact elects to proceed om that basis as 

to time and material only, and makea a mew proposition ae te 

the compensation to be gaild to plaintiff. Awe to the latier 
feature, there is ne eleetion to proceed on the basie stated 
iu the letters of September 28 and Cctober 13, but o different 
basis is proposed, vis, a fixed enent.coten of five per cent on 
the amount of the lowest Bid defendent bad received. On 
femiliar principles, the aceeptance of this new proposition 
made « new contract ae to the amount of plaintiff's compensation 
and thereby the “rebate” provision of the letter of eptember 28 
wes abandoned. Under the new comtract of Hevember %, plaintiff's 
coumission could be neo more and no lesa than $6113.65, no oatter 
what the cost of the "time and material” might be. ividently 
defendant sought by thie meang, as well as by the sedi tional 
provision for « bonus to guard aginst any possibility that the 
tetel cost of labor and miterial showld be greater than the 
omount of the lowest bid reveived. There was also the further 
provision, not found in the contract of Geptember 26, requiring 
plaintiff to supervioe, without sompensation, the “alterations 
im our old plant,” which, the evidence shows, cost more than 
$10,000. 





For these reasona, ve think it is clear that whem 
the plaintiff aesepted the contract as proposed in the letter of 
November G, a new contract upon the subject of plaintiff's 
compensation was mide which superseded the conditional under< 
etanding on that subjeet expressed in the letter of eptember 26. 
It follows thet cefendomt was not entitled te ony rebate or 
eredit for any part of the comuissions paid to the plaintiff 
for work done under the first contract. This, so we understand 
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the record, substantially sccords with the rulings of the trivl 
court. 

it is contended that by one clause of the specifications, 
the final decision of the architect is made binding on both parties. 
Such a oortifiente van Louued by the architect for 0998.48 after 
efforts to settle the dispute had failed. The specifications are 
not abstracted. Sut in view of this contention we have 
examined the copy of the specifientions whieh appears in the 
record, and we are of the opinion thas the olause relied upon 
has no applioution te questions of the character involved in 
this suit. The cleuse quoted in support ef the contention is 
a part of “eetion 33, and the remainder of that seetion renders 
the meaning of the whele section very doubtful. “« are unable 
to find any plain provision im the apecifications which makes 
the architects certificate conclusive ae to the smount due, 
"To make such a certifieste conclusive requires plein language 
in the contract. It is not to be duplied." (Mercantile trust 
Soe ve Hemgcy, 205 U.Se 295, 309; Baylies vw. Sent, 185 Til. 
Appe 437.) 

Finéing mo reversible srror in the record the judgment 
is affirmed, 

AFP IRMA D, 

Gridley, Po Jes and Barnes, To, concurs 
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SLOSS SHEFFIELD STERL & IThow 
COMPANY, a corporation, | APPEAL FROM MUMICIPAL 


Appellant, 
COURT OF CHICAGO, 
Ve 
ROOS FOUNDRING, IME., 
@ corporstion, — 
Appellee. 


WA. JUSTICN PITCH CELIVERED THE OPINION OF THN COURT, 


This appeal i# from a judgment entered upon a directed 
verdict for the defendant im on action for danmges reewlting from 
the refusal of defundant to s¢cept a quantity of pig iren sold 
by the plnintiff te the Heury Koos Foundry “o., the defendant's 
predecensor. 

Plaintiff's statemens of gluim sets forth a contract 
ia the form of « written preposition, accepted by the plaintiff, 
dated Warch 31, 1920, besring the number *C-4744," irom the Henry 
Reoe Foundry Company to furnish 650 tons of Slosz pig iren ef a 
epecified gerade and quality at a epecified price per ton feGede 
Care at plaintiff's furmoees in Birminghom, “labama, to be shipped 
in approximately equal monthly quantities during the valanee of 
the year 1920, vegianing im April of that year; that pureuant to 
seid contract, plaintiff shipped 97 tonsa in June, 1920; that in 
July, 1920, "fhe Henry Roose Foundry Company wax suacecded by the 
Rees Foundries, Ine-., a corporation, who ausumed the contract 
between the plaintiff and the Henry Roos Youndry Company,” and 
plaimticr thereafter made shipmenta to the defendant in stated 
amounts in July, ugust, September and Ooteber, 1920, making tetal 
ddléverion of 449 toms "by the plaintiff te the Henry Koos Foundry 
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Company and ites suececasor, eos Poumiries, Ime.j" that there~ 
after defendant declined to secept further deliveries under 
aaid contract end that the market price of such iron at that 
time was $14.95 per tom les» than the contract price. 

The affidavit of werits stater that defendant did mot at 
amy time saveume the contract mentioned but that it purchased certain 
pig iron from the plaintiff in the epen murket and mot under the 
contract, which purchases were all paid for. 

It will Be seen that the sele yuastion of fact involwed 
is whether defendant agnumed the contract mee with ite predecessor. 
The plaintiff's evidenee tends to prove that defendant recognized 
the contract as being in foree and geve et leaet one apeeific 
ordar for from te be delivered to it uncer thet contract, referring 
te it by the number, “C4764.” “hile it is true that the ovidence 
om behalf of the defendant tends to prove the contrary, nererthe- 
less, it wae the duty of the eourt to demy the motion for « directed 
verdict. the rule in euch gases Buns been announced many times in 
this atate. Yome of the cusen are cited in Libby, ieNecil) & Libby 
Ve Cook, 222 Ill. 206. In that enee the court held that if there 
ig no evidence, or but a seintilla of evidence, tending to prove 
the material averments of the deolerstion, the jurr sheuld be 
directed te return a verdiet fer the dsfendent; but if there is in 
the record any evidence from which, if at atood slone, the jury 
equld, “without acting wireasenably in the eye of the law," find 
that a1] the meterial avermente of the ceclerstion had been proven, 
then the eause should be eubmittec te the Jury, and the motion te 
direct a verdict should be demied, In the course ef its opinion 
the court saids “To hold otherwies ic to demy to plaintiff the 
right of trisl by jury.” Under the authorities in this etate, the 
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question of the preponierance of tee evidemee dees mot arise ca 
such a motion. Gn euch a motion, the court cannet weigh the 
evidence, but must comcider enly the evicemee moat fayerahle ts 
the plaintiff anc disregerd all the counterveiling evidence, 
The judgment is reversed amd the cause remenuded for 
& new trial. 
REVERSED 48) BEMARLED. 


Gridley, Ps Js, and Bernes, J., conenr. 
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de He HeCABE, } 
Appellee, { APPRAL PROM WUNICIPaL 
Ve } COUnT GF CHICAGO. 
HARRY De. BENDER, 
Appeliant. } 


MR. JUSTICE FITCH PSLIVERE> THE OPINION GF THER COURT. 


Om defendant's motion a judgment by confession against 
him for rent wae opened and he «-<¢ given leave <9 file an 
affidavit of merits, the jucgeent to stand as sceurity. He 
fileé euch am afficavit, and after = trial witheut «a jury the 
eourt reduced the amount ef the juigment end confirmed it az 
s@ reduced. Defendant appeals. There is me bill of 
exceptions or stenegraphis report er certified statement ef 
facts in the record. 

Defendant contends that the judgment is void because, 
he geye, it was emtereé on the atitherity ef an invalid power of 
attermey in the lease, enc bec use the cognevit goce beyond the 
terms of the pover by undertaking to agree that ne bil] in equity 
shall be filed “to interfere in any wanner sith the operction 
of said juégment.* 

Trere is no error in sither respect. The some 
ebjection te the validity of « similer pever of attorney vas 
held untenable in Yertuns y. Bartholome, 164 111+ Si. The 
alleged “departure” has no effect whatever in this case and 
is wholly immaterial. Merecover, both of these objections to 
the original judgment were waived by defendant by appearing 
im the trial cours and «sking for and cbtaining a trisi on 


the merits. 
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it is urged that there was an eviction. On the 
record before us we must presume that if there was any 
evidence on that subject it was ineufficient te sustain 
thet alleged defense. 
The judgment is affirmed. 
AYYIRMRD « 


Gridley, P+ J+, and Barnes, J+, soneur. 
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BRY PAGLANL BALED SHAVINGS 
COMPARY, a corporation, APPEAL PROM MURICIPAL 
Appellee, 
COURT OF CHIC\GO. 
Ve 

EDMUED He. STROUD, 

«Appellant, } 


MA. JURTICE FITCH VALIVERSD THi OPINION OF THE COURT. 


In a fourth elass action in contract, the olointiffr 
recovered a judgment for 7910.50 upon a statement of oleim 
which slleges that the plaintiff's cleim ia fer a balanee due 
for commisvions on the ssle of mmechinery to a concern in 
Sunceok, New Hampshire, together with interest thereon. The 
sole defense set forth in the affidewit of merits iz “thet 
plaintiff, under its corporate powers, wae not authorized to 
engage in selling goods on commission, and itn acts there- 
"abouts ere ultras yireg.” There was a trial without e jury 
«“) and a finding and judgment for the plaintiff, from which the 

defendant appecle. Bo brief haw been filed by the plaintisf. 
ate is Whether the @efendan> had the corporate power to 
‘ ' g@ll goods om commisuion depends on the evidences, and the 








| — evidence is not properly preserved. The ens¢ was tried betore 

“= Judge Ce Be Adame, of the Jity court of Canton. ‘The judgment 
Was entered April 10, 1926, and defendant ws given sixty days 
in which to file a bill of exceptions. The record shows that 
mo bill of exceptions was filed within thot time end ne order 


wes entered extending the time. On Jume G, 1926, the Lest 


Gay of the eixty days allowed, a bill of exceptions was 
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presented to Judge Charles ¥. MeKinley, of the Municipal court, 
whe marked it: ‘resented to the undersigned in open court in 
the absence of Judge C. Be. Adams from the City of Chicago, Cook 
County, Illiineia, this Sth day of June, 1926." Om duly 14, 1926, 
an order was entered that “the Sill of Exeecptionsa herein presented 
be and it is hereby ordered approved and filed nunc pro tune es of 
June 10, 1926," and it wag so filed. Under repeated decisions in 
this state, and especially under the decision in The People v. 
Rosenwald, 266 Tile 548, 555, a bill of exceptions eo certified 
and filed is not properly a part of the record. For thie reasen, 
4f for no other, the judgment must be affirmed; for the alleged 
defense of ultra yires does not appear in the common law record. 

However, im view of the fact that ne brief han been 
filed by plaintiff, we have loeked into the evidence contained in 
the purported bill of exceptions end we find that plaintiff is 
Mew York corporation «hose chartered powers are “to mnufocture, 
buy, #eil amd deal in baled shavings and ony and #11 ether kinds 
of merchandise, and te do all acts and things and tramsact a1 
business necessary or proper in connection with the sforeaanid pur- 
poses, or incidental therete, or in anywive connected therewiths® 
thet the machinery woich was sold for the defendant by the plaintiff 
was dé¢pigned to convert shavings inte wheat is known as wood Tlour, 
and it is fairly inferable from the correspondence that the sele of 
such machinery was one of the methods employed by plaintiff to ex- 
tenc ite trade in baled shavings. Therefore, we think the transe- 
action in question was not ultye yireg, Tranascticns of the same 
character were susteimed im Kraft v. Sect Side Brewery Co., 219 Til. 
2084 and Comsrad Sumber Coo vs Belter, 201 Lil. 503. 

OF Ghe reasons stated the judgment ia affirmede 
AFP DUD. 

Gridley, P. Jo, and Barnes, J., concurs 
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AUGUST F. DORN, ) 
Appellant, ) APPEAL FROM CIRCUIT 
Ve COURT, COOK COUNTY. 
JOSUPH F. KYLA, 
Appellee. 


MR. JUSTICK FITCH DULIVERED THY OPIRION OF THE COURT. 


By this appeal plaintiff seeke te reverse a judgment 
for the defendant im a personal injury ease entered upon a 
directed verdict at the close of the plaintiff's ease. Pinin- 
tiff claims that hig evicence makes out a cape against the 
defendant and that the questions of contributery negligence 
and sanumed riak involved were questions of fact to be determined 
by the jury. efendant disputes this claim and contends that 
there is no proof of negligence om the part of the defendant. 

The plaintiff was the only witness. He toetified 
to the fellewing facts. Defendant qwuned a aniling boat fifty- 
five feet long from stem to stern, twelwe or fourteen years 
old, schooner rigced, with two maste ond om auxiliary gasoline 
engine. The main mast wae sixty-three feet high and the deck 
of the beat was shout three feet above the water. Plaintiffs 
hand “oailed boats for fifty years," thirty-three years “aa 
master of freight boats.” “ome of these freight boats hai 
gasoline engines, but plaintiff testified he knew nothing about 
their operation and never attempted te operate one. In the 
winter of 1920 or the spring of 1921, defendant hired plaintiff 
*to eail the boat for him, be sailing master.” At that time 


the boat was in dry dock and the musts were out. Defendant 


told plaintiff te “put the best in shape for sailing ,* 
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whieh pleintiff procesded to do. He hired help, put the maste 
in, and "fitted her out,” including painting, scraping, a new 
set of sails, and the purchase and installation of « large 
amount of equipment, such az a bineecle head, wood blocks, 
pulleys, compass, awnings, clests for belaying and running 
gear, ete. The coat of these repoire exceeded $2006. There- 
after plaintiff exiled the boat, “and everything went «11 right 
that summer.“ During that owmer (1921), he “saw there was 
meothing to make the boat fact, to snub the boxt going inte «a 
harbor," and spoke to defendant “about having cleats put on for 
mooring purposes.“ Defendant replied: “We will have them done 
some times” and plaintiff “did net apoak te him about it ofter 
that.*® Plaintiff testified that two of such clewts were required, 
ene on ¢a hk vice of the boat, and they were never put in. 

On Septeaber 17, 194%, plinimtifl was inotructed by the 
éefendant to take the beat up the Chicage river te ite winter 
mooring. ‘the crew consisted of plaintiff, the captain, and 
Shannon, the cook, who also acted as the engineer. flaintiffr 
steered the boat, and Shannon eperated the engine. The current 
in the river wae then about one and one-cichth miles an hour. 
They were going with the current ot a speed of four miles en 
hour. They passed through the Hichigan svenue bridge in aafetye 
As they approached the “tate atreet bridge and were dO feet 
from it, plaintiff noticed that the bridge did mot open. He 
called to Shannen to “back her, back up.” Shannon “turned the 
iever over te back,” and the engine stepped. Then he tried te 
start it end said he “couldm’t makes it go.” The boat wae moving 
towards the ridge. Fisimtiff ateered slongeide « lighter in 
the river and told “hannen to throw a line to ite ‘hannen 


attempted to de so but failed, Thereupon plaintirr 
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seised another line and threw it to a man on the lighter, whe 
meade his end fast, and plaintiff then wade « turn of his end 
of the rope around a turnbuckle on the rigging of the boats — 
The rope was not long enough to tie, and he called fer «a longer 
repe. The deck of the liyhter wae five feet higher than the 
deok of the boat and the movement ef the beat caused the line 
te "jump" over the turnbuckle, ond two of plaintiff's fingers 
were caught and crushed while pinintiff woe helding the end of 
the short rope. “hen the beat woa fTinslly seoured, one of the 
maate was within-a foet of the ‘tate atreot bridges 

The smemied declaration consists ef four countea.e The 
firet count charges that defendent failed to exercine rensonablie 
Gare to make the cleats om the beat “safe, secure and free from 
defects,” of which defendant had knowledge. The second count 
Charges that the engine wae defective and tha boat wae without 
applianees “to make it aefe for ite erew im the handling thereof.” 
The third count charges that plaimtigf waa injured veeauae of 
dsngerous defecta “in equipping” the best ond ie tailing to make 
the fittings and appliances aafe for the use of the orew. The 
fourth count charges negligence in not having four employea in the 
ere instead of two. 

We are constrained to hold thet there in no eviconce 
fairly tending to prove the m.terial avarments ef the declaration. 
Coneeding that the evidence tends te prove that plaintiff wae 
exercising recsonable gare under the aircumstenean, we fail te 
fing any evidence of setiensable negligence on aecount of ony of 
the defects mentioned in the declnration, ‘The mere fect that the 
engine stepped when the cook tried to reverse 14 dees not tend 
te prove that the onmcine was defective, and there ig mo other 


evicence supporting that averment. Mer is there any evidenes 
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tending to prove that if mooring cleats had been properly in- 
stalled on the beat at the time of the secidomt, they could 
have been used by the plaintiff or the cook in their efforte to 
tie up the boat to the Lichter om the occasion in queetion. The 
evidence to the effect that fifteen or cightcen months before 
the sccidont defendant said he would put mooring cleatea in 

"some time,” doee mot tend te prove thet plaintiff intended or 
that defendant underetood that plaintiff waa then complaining of 
the want of mooring cleats fox the purpose and with the intention 
er quibiing his employment if they were mot imatalled, and we 
think e11 rensonable minda must agree that plaintiff continued 
in hie employment very much longer then © reseonsblie time after 
the “promise to repair" was made. Thies being true, pleaintirf 
assumed the riwk of injury resulting, if i¢ dic result, from the 
mere absence of the mooring cleatae 


In The Morden Frog & Crose 
248, it wag held that by a promiac to repair a defect in mohinery 





complsined ef by a servant, a new relation is ereated vhercby the 
master implisdly agrees that for a rensoneble time following the 
promise, the servant ehali not be held te have ascumec the risk 
of continuing st work, but that in order te erente thet relation 
the servant must have complained of the defect becaune of apprehended 
danger to nimself, and must have intendad to quit work unlegs 
the defect was repaired; and that the burden of preving that 
the master's promise to repair induced him to remain st work 
is upon the servant. 

im Illinois Steel Coo vy. Mann, 170 Tlie 200, it was 
held that a servant may continuc in the master’s employment a 


reasonable time after notice or complaint te the moeter of 


defects in mevhinery or applienees, or danger in the 
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surroundings of the servant, whieh imercase the hagard of the 
latter's employment, and a promise by the master to repair the 
defects or remove the danger, «nd that the reasonable time con- 
templated by thie rule is, such time aa would be reonsonably 
eufficient to enable the master te make the neceacary repairs or 
remedy the defeete camglained of. In Gunning “yatem v> Lapointe, 
212 Ills 274, the court cites ond quotes from Lliimols Steel Ce. 
ve Hann, supra, amd addy the feolicwing: “If the premixe to repoir 
ie without fixing the time within which the repudre shall be made, 
the servant may continue the work for a revasonable time, tuking 
the oharucter of the defect inte consideration, within which the 
Fepairs could or ought to be wade, and after the expiration of 
such recsoneble time within ehich to make the repeira, if they 
are not made and if the defects are open and known to the servant 
and no mew promise to repair io made and the servant continues the 
werk, he asvumes the riske imeident te the defects of which he 
complained." This sentence applies with peculicr forve to the 
facte shown in this case, amd, we think, is decisive heres 

The trial court did not err im directing the verdiet 
and the judgment iu therefore affirmed. 
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Gridley, ?e de, amné Bornes, J», soncure 
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GHERMAM STATE BANK, 
a@ corporation, 


Ve 


CROFTS & REED GOe, APPRAL FROM 
@ corporation, et ale 


es CIRCUIT COURT, 


he oa ° 
Petitioner, 
Appellee, COOK COUNTY. 
Ve 


Ge We. HAREMSEI, 
Respondent, 
Appellant. 


MR, JUSTICE FITCH DELIVERED THE OPINION OF THE COURT. 


This appesl is from an order of the Circuit court, 
entered in a revseivership preceeding, adjudging the appellant, 
Se We Haremski, one of the two reovivers, guilty ef contempt 
of court for fniling te pay over to appellee, B. Re Kozlowski, 
the other receiver, the sum of $29,622.07 as theretofore ordered 
by the court, being moneys received by appsliant, while acting 
as receiver, fer which he refused to sccount. By agreement, 
the recoré in this appeal wae consolidated with the record in 
31433, which ig an appeal from thet part of the original order 
‘whieh finds and adjudges appeliant suilty ef contempt for 
appropriating that sum of money to his own use anc refusing 
to account for the same. In both enses the records are praecipe 
recerés only» In neither ia there any certificate of evidence. 
These records disclese the following factas 


In May, 1925, appelieant anc appellee were appointed 


receivers of the Crofts 4 Reed Company and the Polonia Seap 
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Company, corporations, upon m bill filed by the Sherman ‘tate 
Bank, a creditor, sevking to wind up the affairs of said cor- 
porations and to distribute their assets among their creditors. 
Appellant was then the president of the Crofts & Reed Company. 
Both receivers qualified, and an order wae entered allowing them 
to coutinue the business of the Crofts & Keed Company. ‘So far 
&8 appears from the recerd, no final decree has been entered in 
that proceedings 

On November 27, 1925, appellant was suspended from duty 
as receiver, but was not discharged. Un December 17, 1925, 
appellee filed his petition against appellant and two of the 
receiver's employes, stating, in substance, that at the time 
the reecivers were appointed, suid corporntions were engaged in 
the manufacture and sale of toilet waters in addition te their 
regular business of manufacturing soaps and perfumes; that they 
had @ pormit “allowing the withdrawal of alcohol not exceeding 
2269 gallons in any one menthj" thet prior to the recaiverships 
the sales of toilet waterg had been very large, while thereafter, 
they were very small; that in November, 1925, petitioner, on the 
advice of counsel, broke into appellant's desk and discovered a 
privete set of books kept by appellant, which disclosed that 
from the beginning of the receivership te that time, “the 
corporations” had purchased 12,374 gallome of alcohol, out of 
whieh "said corperatione” had manufectured and seld 19,154 gallons 
ef toilet water. The petition alleges that thie was dene without 
the knowledge ef the petitioner, whe afterwarda learned that 
appellant had reported these withdrawals te the gevernment not 
as receiver, but “as president of aaid corperntions,” and that he 


hed secured the cic of the two empleyes mentioned by paying them 


Large salaries and promising te divide the profite; that ali 
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of such alcohol was received and all euch toilet waters were 
shipped out, “through the shippins deor of the receivers,” but 
ne report of the same wae made to petitioner or entered on the 
receivers’ books; thst the fair mrket price of the toilet waters 
so manufactured and sold amounts to over $57,000) and the coat 
price of the alcohol to about $10,000; and that upon making these 
discoveries, appellee made a demand upon sppellant for an acceunt- 
ing, which was refused. The petition alleges thet all this con- 
atituted a fraud on the court and prays that a rule be entered 
requiring the respondents to show couse why they should not be 
punished for contempt of court, and that upom a full hearing, 
they be required to “make full restitution.” Later, the petition 
wae dismissed as to the twe employes. 

Appellant filea a demurrer and answer (im the seme 
document) to this petition. ‘The alleged cnusesof demurrer are 
that the petition is insufficient because it does not suffietently 
set forth the facta, to require respondent to suewer the game in 
detail, and thet it appears from the faee of the petition that 
the petitioner ie seeking thereby te rench alleged gains “arising 
from a course of conduct which is unlavful® under the Federal 
statute and “ageinet good morals and proper judicial provedure.” 

The answer admits the appointment of the receivers, 
that they duly qualified, and thet respondent was the president 
of the Crefts & Reed Company, but denies that either of the 
corporations mentioned “were largely engaged” in the manufacture 
amd sale of toilet waters prior to the receivership, denies that 
“said vorporstions” were possessed of o permit aliowing the 
withdrawal of alechol, but alleges the fect to be that the 
Crofte & Reed Compeny had a permit for the withdrawal of 


éenatured alcohol, and the other company had « permit for 
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the use of a small quantity of pure alcohol, and that “only 
denatured alcohol waa used by the Crofts & Reed Company and not 
pure aleochol;" «lleges that neither appellee ner appellant, ap 
receivet, had amy legal authority to use denatured or pure 
@leohol; alleges thet appellee is a livensed pharmacist and 
chemist of many yoars' experience and the owner of a drug store 
and a manufacturer of patent medicine, and was fully informed aa 
to the cheracter of the business conducted at the plant of the 
Creftes & Kee Companys and mllegee that the books taken from 
appeliant's deak were his own private memorands, and he demands 
the roturn thereof, demying that such records show “the purchase 
of raw preducts and the manufacture of toilet waters and the sale 
thereef by thie respondent, sither in his capocity of receiver, 
or president, or otherwise.” The answer also denies that “either 
or both of said corporations” purchased 12,374 gallons of alewhel 
"from the beginning of the reeeivership to November 23¢," and 
denies that “‘sither or both" manufactured *a total of 19,374 
@allens of toilet water" during that period. the anewer then 
states that respondent refuses "to anewer certain matters referred 
to im said petition” upom the ground that such matters, “which 
are not anawered herein, relate to and concern trenesctions which 
might be held to be crimes ond misdemeanore under the laws of 
this State and of the United ‘tates, which, if answered, might 
tena te incriminate this respomient.* The anewer concludes with 
& general denial of any indebtedness to the corporations or to 
appellee and of the jurisdiction of the court, and of the 
allegation that his conduct constitutes a contempt of court 
or a fraud upon the court. 

This amewer is verified by the affidevit ef 


appellant stating that “as to certain matters set forth in 


seid answer, he has personal knowledge of cuch matters, 
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and he therefore says that such mttere end thinge are true 

in substance and in fact,” and “that as to the matters and things 
which are stated to be matters and things concerning which thee 
affiant has certain information and belief, that he believes 
such matters and things to be true as therein stated.” 

The recorde further show thet on Mareh 3, 1926, evi- 
denee was heard by the court upon the petition of appellee *and 
the plea thereto of the onid respondent,” and after arguments of 
counsel an order or decree was entered which finds the facts 
epeeifically and at length substantinlly ae alleged in the 
petition, including the appointment of the receivers, the withe 
drawal of 12,374 gallons of aleohol and the delivery of the some 
to the plent of the Crofts & Keed Company, under the authority 
of the respondent, G. W. Hmremski, the reporta by him to the 
United States government in his name 9 president of the Crefte 
& Reed Company, the discevery by the co-receiver of these facta 
and of the becke thowing the purchase of the slvohel and the 
manufacture thorefrom and sale of 19,154 gallena of toilet 
waters, which the ceurt finds were the property of the Crofts & 
Reed Company, that he reeeived two dollars 2 gsllen for the 
teilet waters cold, for which he declines te account, anc when 
asked by the court te secewnt for the dinposition of the aleehol, 
refused te anewer on the groum! thet his snewers might inoriminate 
him, and that the amount of the proceeds reesived by him after 
deducting the amount paid for the sleohol was $29,622.07) and 
orders and decrees that the respondent pay over thet sum of 
money to his eo-nenaiver within ten days from the date of the 
entry of the order. The order further finds «ppellent guilty 


of contempt of court for refusing to aceount fer the disposition 


of gaid alcohol and said toilet waters, for appropristing te 
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his own use the moneys received from the sale thereof, and for 
withdrawing aleohol under the permit of the Crofte & Reed Company 
without the knowledge ox the co-receiver or the permission of the 
courts; and for such contempt of court, appeliant is committed to 
the common jxil of Cook county for ninety daye, unless sooner 
discharged by due course of lnw. It is from the latter portion 
only of this order or decree that an appeal wae prayed by 
Haremeki. That appeal hes been docketed in this court filo. 51438 « 
No appeal was prayed from that part of the order or decree which 
directs appellant to pay over to his co-receliver the sum of 
$29,622.07. 

The records further show that on April 20, 1926, appellee 
filed another verified petition stating thet more than ten days had 
elapsed since the entry of the decree of March 3, 1926, and that 
Haremski had failed and neglected to pay the money ordered to be 
paid by thet deeree, and asking for » rule on him to show couse 
why he should not be punished for contempt of court for failing 
to do so. A rule was entered in accordance with the preyer of 
the petition, returnable im tom days. Om the tenth day Naremeki 
filed a special demurrer, which wae later overruled; ond ofter being 
ruled to anewer the petition, he filed «= sworn enswer denying the 
power of the court to grant the relief preyed for, and asserting, 
in substance, that the court hed no jurisdiction te compel him by 
contempt procesdings te pay the amount of a money judgment ageinet 
him (which, he says, is the nature of the order) because of the 
constitutional provisions «cuinst imprisomment for debt ond trials 
by jury. His anewer slse alleges that ne execution has been 
issued agcinst him, thet he has no property or aesete “which are 
the property of the Crofts & Reed “ompany or the Yolonia Soap 


Company,” and that he is unable to comply with saic deeres 
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because he hes no real or personal property, over and sbheve his 
exemptions, “which he can apply to the payment of the said sum 
of $29,622.07." 

On Jume 9, 1926, an order was entered steting that 
the cause cane on to be heard upom the rule to shor cause and 
the anower of the respondent, that respondent eid not appear 
im court in person, but appeared by counsel, thet the court heard 
the arguments of counsel, “and no evidences being offered by the 
petitioner or the respondent * * * anc the court heving exemined 
the rule heretofore entered against the respondent &. + Harameki 
and the anewer of said S. ¥. Haremski te said rule * * * and 
having expressed the willimemess ef the court to hear witnesses 
on behalf of the respondent and none being offered,” the court 
finds that respondent hae not complied with the order of the court 
entereé on Moreh 3, 1956, directing him to pay to hin ee-receiver 
$29,622.07, and that he feile ond refuses to pay the sane and 
stands in defiance of the order of the courts therefore, the 
court finds that respondent is guilty of wilful contempt ef court 
for refusing to pay the same s# theretefore erdered, and orders 
him committed te jail until he shall poy te his ce-recelver that 
gum of money, as required by the order of Harch 3, 1926, or until 
he is otherwise discharged from imprisonment by due precess of Laws 
Prom that order Haremski alse appesicd, and that appeal ia docketed 
in this court as Boe 31437. 

It ie first contended that the order or ceeree requiring 
appellant to pay ever to his co-receiver the procecds of the sale 
of toilet waters, and also the later order comsitting him to joil 
until he shall comply with the first erder, violate the section 
of the constitution prohibiting imprisonment for debt. It 
is a sufficient anewer to this centention to say that by 


appealing to this court ond assigning errers on other 
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matters which this court hea jurisdiction to determine, appellant 
hes waived the constitutional question involved. (Mel d Ve 
Spring Valley, 285 111. 52, 553 Sterek Piano Coe v. Stark, 276 
‘Elle 413, 4145 The People v. Vaughan, 262 Ill. 165, 165) Barnes 
221 Tlie 627; Case v. City ef Sullivan, 
222 lle S63 2s Co Us & Obo Ls lye Cos ve Clty of Chigago, 242 
Ill. 178.) However, we note that im severwl of the cases cited 





by appellant in eupport of this contention, the Supreme ocurt has 
held that the constitutional provision mentioned dese not apply 

te eases where the slleged contempt results from wilful ebetinacy 
or fraud, both of which are present im this enne- (Dinet v. The 


People, 75 Ill. 1833 O'Csliaghan v. O'Cali » 69 Ill. S52, 
Blake v- The People, 80 T11. 11.) 
Appellant's next point ig that “the decree for commitment” 


is erroneous becouse it does not show that appellant wae, at that 
time, in possession of the proeveds of the anle of toilet water, 
or ig financially able to obey the decree to pay over the money 
to his ce-receiver. in The Ceople ve Zimmer, 238 Ili« 607, it 
Wee held that where a receiver has wrongfully converted or expended 
the money in his hands amd is proceeded aguinet for contempt of 
eourt for failing to comply with an order to pay over the noney, 
hie inability to pay, resulting from his wrongful act, presents 
no defense to the proceeding and he may be committed for contempt 
notwithstending euch inability. In that enve it was further held 
that where such a receiver relies upon his inability to pay, he 
must show that fact by setting forth in his «nswer “s detailed 
atatement of his affnire,” and if he claims te be insolvent, his 
amewer should be accompanied by such a showing s« would prime 
facie show that such is the fact. In effect, the decision helds 


that im such a case the burden of showing his alleged inability 
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to pay is upon the respondent. 

It ia next urged thet the reaponient'« sworn onower 
purged kim of contempt. This contention ie besed upom the theory 
that the proceedings are constructive criminal contemptea. uch 
ia not the fact. They are purely civil contempts. im The People 
vo Pamchire, 311 tile 622, 1% was held that contempt prececdings 
in chancery cases are “in the nature of criminal proceedings, but 
they are not crimes «ithin the meaning of the statute defining 
migdemecnors.» or the constitution requiring thet the aeousec shall 
have the right of trial by jury." Thiu was foliewed by tate r. 
Froelich, 316 tlie 77, 35, holding thet a respondent in such cases 
cannot "merely by his sworn «newer, purge himeelf of the contempt 
amd be discharged.” To the same effect is State v» Aiello, 317 
Til. 189, 165. Moreover, the anawere of the rempondient to the 
petition are not,in any proper sense, denials of the saterial 
@liegations of the petitions, but except as to such averments as 
he refused to answer, they are, in effect, sdmiucsions. The 
affidavit to the anewer to the first petition verifies nothing, 
as ig apparent from the languege thereof. 

It is alee claimed that the orders sought to be reviewed 
do not contain sufficient findings of fuct to enable this court to 
review the record and for that reseon the orders must be reverseie 
The vreGord ic xs we have vetnted ond the erders contain aprcific 
fincings of the facta necessary to sustain them. If there could 
be amy quection as te our right to comsider beth petitions amd 
orders together, that doubt omast be resolved againet appeliont, 
who congented that the cases be consolicated for hearing in this 
court, and whe hac brought up to this court praesips recerca onlye 
The records eo filed shew, we think, thet the reapondent was 
afforded every ressonable opportunity to be heard and to present 
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evidence in his own behalf. Ye find no basis in the record for 
hie contentions that his rights were im any manner infringed. 

Ae to the claim thet the orders require him to aecount 
for the proceeds of illegal transactions, the record does not 
show, and we cannet aeounc, that such was the fact except in so 
far ae they constituted a fraud upon the court. 

Ve have fully considered the other contentions made, 
and think they are without merit. 

The order ia affirmed. 

APPINME UL. 


Gridley, FP. J.) ané Barnes, J+, concur. 
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THE PEOPLE OF THE STATE OF 
ILLINOIS ex rel. LOWIS Le 
BRVERGON, Sevretary of State } INTERLOCUTORY 
ef Tllinois, 

Appellee, | APPEAL FROM SUPERIOR 

ve ) COURT, COOK COUNTY, 
BWILES Be. GHITH et ale, ) 
Appellants. 


MWA. JVUSTICK FITCH VELIVERNY HE OPINION GF THE court. 


This appeal ia from an interlocutory order enjoining 
defendants, until the further order of the court, from selling 
er offering to cell im Iliimois amy securities net specifically 
exempted by section 6 of the illinois Cocurities Law. 

Tho order was entered on motion of complainant, 
supported by the verified bill, «efter netios to dofendantse 
Upen the hearing of that motion, defendants presented an 
affidevit made by one of the defendants te the effect thet 
the defendants’ attorney is a member of the Legislature and 
in actuel atiendence om the sessions thereof, “and that his 
attendance as attorney for the defendants in the above entitled 
cause is necessary to a fair and proper trial of the same;z” 
and thereupon movec to continus the ecanse until »fter the 
adjournment of the present General Assembly. The court denied 
the motion for a continusnee and granted the proliminary ine 
junction. lefendents append, und in their briefs claim that 
the court was without jurisdiction to enter the order after. 
the affidavit for continuance was presented. Yo other 


alleged errer ie diceussed in appellant's brief. 
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The affidavit for continuance is practically identical, 
both in form and substance, with that considered by the Supreme 
court in the recent cace of Johneon ve Theoderon, 124 Ill. S43, 
which held the affidavit to be insufficient because no facts 
are slleged showing that “the presence of defendants’ celiciter 
is necessary to a fair and preper trial" of the cause. 

| For the reasons stated in thet opinion, the order 
is affirmed. 
APPIEMUGL. 


Gridley, Pe Jey and Barnes, Js, COROQUIrs 
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SHENMAN ETALTE BARK, 
a gor poration, 
Ve 


CROPTS & FEED 900, 
; 
i 
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a@ corporntion, st als APUSAL FROM 





CIRCUIT COURT, 
Be Re ROLLOR GAL, 
Petitioner, 

. Appellee, COOK OGUHTY, 

Ve 

Be &« HAREMSEI, 
Respondent, 
Sppeliant ” 


YER QURIAM. 


Thie appeal ia from so much of an order of the Ciroult 
court entered in »9 revelvership precending es finde and adjudges 
the appeliant, “.« %.+ Harewski, one of the two receivers, guilty 
ef contempt of court for appropriating to hia own wee the cum of 
$29,622.07 and refusing te secount for the eame. The recerd in 
this precesding wes by agreement consolidated with tne record in 
Wo. 31437, emi both cunaes were heard togethers 

For the reasone atated in the opinion filed thia 
day in En. S14357, the order in this ease ta affirmed. 

APFIRUED» 
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MORRIS 2. HOLLAND, ) 
Appellee, APPEAL PROM SUPERIOR COURT, 
ve cook CcoUuNTY. 
ROYAL INDEMNITY ¢o., 
Appellant. } 
PER CURIAM. 


This appeal te from a judgment of (5,238.40 entered 
upon 8 verdict of the jury im 4 suit brought upon an insurance 
poliey issued by defentons indemmifying plaintiff agninet loss 
eustained by robbery. 

The grounds urgeé for revereel are that plaintiff 
did mot comply with certain provisions of the policy relating to 
custodians of the premises, and to keeping books or accounte, and 
thet the court refused to give certain inetructions to the jury. 

The pelisy is issued in eunsideration of the premium 
and of the statements contained in a “schedule” endorsed thereon. 
Plaintiff occupied a one-story vullding at 6591-65 Seuth Holeted 
atreet, Chieage, called and referred to im the policy ag “tha 
premises.“ The policy covers “interior vobbery insurance to 
money, securities and merchandise, between the hours of 7 ae tie 
and 12 midnight, «hile containe< within the premises.” 

On February 12, 1925, Phillip Gubermn, employed by 
plaintiff as made end salesman, arrived at the premises 
referred to about 8:40 in the morning. He found awaiting him 
in a vestibule at the entrance of the store twe other employes 
of the plaintiff, Harold Sugg, also a salesman, «nd Milton Clark, 


whe acted as a mengenger and . porter. Guberman unlocked the 


édeor end he and Clark entered, Clark going immediately to the 
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basement to attend to the furnace. Bugg remained in the vestibule 
to talk with a praverby. “hile so etanding in the vestibule three 
persone (the robbers) passed through gadd vestibule or entranoe inte 
the store. “hertly afterwards Sugg entered the etore and was 
immediately confronted by one of the three robbers whe placed a 

gun to his side or baek end foreed him inte a rexr roome At the 
some time the other two robbers with guns were forcing Guberman to 
the eafe. He was forced to take therefrom the jewelry taken by 

the robbers and conatituting the loses complained of. Ulerk did 

not return from the basement antil after the rebbery. 

It is urged that Clark was not a custodian in the sense 
in which that term ia used in the policy, and that Suge was not 
“on duty within the premioes* when the insurance applied, that 
therefore, there wee only one custedian within the premises at the 
time of the robbery, anc hence plaintiff did mot take the precaution 
te prevent logs required oy the ingured by the terme of the policye 

The provision of the policy with regard to custodians 
reads as follows’ 

"The foregoing agreement ie aubjest to the following 

cencitions: * * #1 (e¢) ‘oustodian’ means the Ineured or 

@ person in the Inaured's empley at least seventeen and not 

over sixty-five years of age, vho acta as the Ineured's 

paymester, messenger, cashier, salesman, clerk or colledtor, 

and who, while so acting has the ineured preperty in his 

netual care and cuetedy." 

| Ome of the statements made by the insured in the 
“sehedule* (whieh we think is in the mature of « promisvery 
warrenty) ics thet there will be three or more custedians "whe 
always will be on éuty within the premises when the insurance 
applies.” 

The undisputed facts bearing upon the contention that 


there was not «2 compliance with these provisions are ae folliewss 


It appears that the messenger service performed by 
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Clark consiztod of delivering merchandise to customers and te 
plaintiff's other store about a black away. At other times moat 
of hie duties consisted of work ordinarily performed by a janitor. 
He hed charge of the furnsee, washed the windows, and cleaned and 
swept the etore. In his sbsence one of the seleumen might put 
coal in the furnace. He was sometimes permitted to sell o radle 
battery. He wae not permitte” to take the telephone. On this 
@tate of facts the question was presented whether he was a 
custedian within the meaning of the policy, appellant contending 
that he could be regarded ag such only while performing hia duties 
ag messenger and while heving the ‘insured preperty im hie actual 
@are and cuctedy," and that woe when he was outside the stere on 
meagsenger service, therefore he could uot be regarded as a 
cuctediun of property “ineide of the promises,” to which the 
poliey was rextrieted in application. 

Inasmuch as his messenger aervies would begin while 
he was in the store we apprehend thut while there he would come 
within the definition of s custedien. We construc paragreph 
1 (@), above quoted, to include as custodian anyone within the 
premises at the time of the rebbery who may be called upon vhile 
there to act im any of the capneities enumerated im goid para- 
graph, and thet it is imeaterial that he may be alse called upen 
te perform other services not strictly within the dutics of his 
position, if present to perform the services reyuirec of hia 
therein. The main purpose of the provivion ie accomplished if 
the requisite number of persons so designated as custodians are 
within the premises at the time ef a robbery where in their line 
of duty they may exereloe care and ecustedy of the property 
entrusted to them. 

While the salesman Bugg was ea custodian within the 
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meaning of provision 1 (¢), above quoted, appellant urgew that 
h@ was not “within the premises on cuty” at the time of the 
robbery and therefore there were at moet only two custodians 
within the premises at the tine the inauranee applied. The 
entrance te the store wae through a V-shaped vestibule, she door 
to the store opening from the marrow part of the V. On the 
sides of the V were enclesed glase show windowa, ‘e infer from 
the evidence that the reof er portion of the buliding extended 
over the entrance. It is the opinion of & majority of the court 
that ae Buggy Wes within seid entrange, with Lhe deer unlocked, 
ie had entered upon his work fer the dsy and therefore there was 
& substantial compliance with the provision in questions 
It de further ecubented that there wee a non-compliance 

by the insured with the provision relating to the keeping of 
books or the acvounts. “ith respect to them the policy provides: 

(f) Pal fi gh i 

kept by the Imeured, and the lowes oun be securately 

determinud therefrom by the Company.” 

Sueh a provision is undeubtecly intended to protect the 

defendant against an excescive ané fraudulent claim» (Leimen v. 
Metropolitan “urety So.«, L1L He Ye Supe 5565 Jarnalstam v. Use 
Casualty Co., 201 Til.» Apps S12; Tucker v. American Bonding & 
Cagualty Co+, 223 Ill. App. 266+) It ie not questioned that the 
partics were competent toe and had a legal right te insert such 
provision in the agreement, and that it is the duty of the court 
to senstrus and enforee it as made ané not te make a new contract 
fer the parties. (Blume vy. Pibteburgh Life & Trust Oo., 265 fli» 
160, 1643 Hebner v. Palatine anaes Coes, 157 Thl. 144; Grand 
Pacific Hotel Cos ¥» ge Uge, 148 Ille 
Appe 1435 149.) The language is mot smviguous co oe to eali fer 








construction ageimat the insurer, and it should not be perverted 


fer the purpose of creating ambiguity, Crosse v. Knighta 
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of Honor, 254 Ill. 80, 863 Hancook v- Knights of Security, Ws 
Ills 66, 75.) 

The question is whether the evidence suctoins the 
plea of non-compliance with this provision. 

The undisputed fnetse are ae follows: Plaintiff kept a 
eteek book in which was given « genorsal description of the pieces 
of jovelry he had made up for suaie, and also the selling price. 
There was nothing therein, er in any other book or papers showing 
business transnctiona, except the envelopes hereinafter referred 
te, (which we infer were deatroyed) to indiente theiy cost or 
value or from which it could be determined. Plaintiff bought 
his diamonds and his mountings separately, im quantities, but ke 
could not identify from the invoices or bills therefor any 
particular article of jewelry, or the parte thereof, efter it 
was mounted. Plaintiff kmew the cout ef cach diamond and mounting 
when he sent them owt te hie other store fer setting. ©t that 
time he noted on the envelopes containing them the cowt of each, 
and when the envelope was returned with the article it nleo had 
noted thercon the coet of wetting. The bookkeeper then entered 
in the galex beck ag the ovlling price twice the summary of those 
items of cost. This system wae testified to by plaintiff? and 
his bookkeeper. He estimated hie dosage at che coat price ag thus 
éetermined, is @e, half of the selling price as shown on the book, 
or in some instances a little lees where the etyle of the article 
rendered it less saleble then when made up. He teatified thet 
these wore the market values. 

: It is urged that imassuch ag the amount of pleintiff's 
loss gould sot be definitely ascertained from the books themasives 
and required oral testimony as above stated, the beoke were not 
kept in conformity with the provicionm of the policy. 


Of course, plaintiff's lese was the market value 
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of the articles stolen. Is would hardly be expected that the 
books would show the precise murket velue, which might fluetuate. 
The provision manifestly contemplated that the books should be 

eo kept a» to enable the ineurer to ascertain the loas, which, 

of courec, would be the murket value of the missing goods. 
Defendant offered no evidence tending te prove or disprove the 
amount of the loss, but relied on the facts us above stated us 
gustaining ite plea ef non-conformity with the terms of the 
policy ss aforesaid, and its consequent inability to aseertain 
the loss from the books. ‘Yhether that could be ascertained from 
a description of the srticles does net appear from the record. 

Be experts were called to testify on either side with regard 
theretee Appellant further contends thot plaimtiffy kept no books 
or accounts or data from which it could verify the verbal testimony 
as to the cont of tho articles leat. It might aleo be gaid that 
had plaintiff placed in hic books the oxact cost of the article 
or the several parts therwof it vould have been equelly impossible 
to verify the anme from the bilia, invoices or other data plain- 
tiff wae able to furnish. Wanifectly much detailed requirements 
would have been necessary to show the exact cout of articles of 
such character, purchased, 2a they were, in (uantities and not 
apecifioally itemized, or capable of identification from other 
gimiler articles im the group from which they were taken to be 
made up into the described article. The provision did not 
epecifieully require plaintiff te enter the coet of the articles 
om hic books or that he keep hie books in such a manner as to 

show the cost. He wos to keep them in such a manner that the loss 
could be accurately determined, Under plaintiff's eyetem of 
bookkecping it could be cseertunined if the cost was correctly 


stated on the envelope from «hich the vookkeccper entered the 
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s@lling price. The number and character of the articles lost 
are mot questioned, and the ayatem of keeping the books is 
mot diaputed.e 

im Liverpool Imse Cos ve Jliidneton, 94 Gae 745, where 
plaintiff cevenanted to “keep a set of bevka showing « complete 
record of business transactions, including all purchases and 
sales both for cash and credit,” and it appeared that plaintirr 
did not keep what is uwanily termed a “eneh book,” showing daily 
oaeh enles or a distinct recerd showing merohandise seld for 
cash, it was held that “1t was sufficient if the books were kept 
im euch monner thet, with the ousistanece of those whe kept them 
or understoed the system on which they were kept, the amount of 
purehsses and sales could be sseertained, and cosh trangnections 
diatinguished from thoes om oredit, zltheuch it might be slow 
and difficult te do this.” this dectrine was held applicable 
to the state of facts in Olsen v+ Grest Sustern Cogmalty Uge, 
149 yh $53, which held that the insurance company could have 
aceurately determined the lose from the system employed ef keeping 
accounts, some of which were missing, had it chowen to attempt the 
tack. <Appellent cites German Inge Coe ve 
6? Ills Appe 370, where to show the loses, plaintiff had to rely 





on vexbal testimony. But it clesrly appeared there that the 

less eeulé not be aneertained from the becks even ag explained. 
The testimony au to the cost priee and the selling price 

was not ebjucted te, but objection wae made to the sdmissibility 

of the beoke because they do not chow the soewt price, er, in other 

words, enable defendant to determine the loss. The amount of the 

lows claimed is mot directly disputed, nor plaintiff's oleim that 


the cost pricesas arrived ut were the mirket value of the articles 


as testified to by him. The ples geea to the right to ony 
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recovery on the theory of nom-complianee with the provision as 
te the keeping of books. it was held im Leiman v. « 8 
See, 11k MW. Yo Supp.e 536, where a similer defense was set up, 
that the inaurance company could not be allowed to exenpe liability 
under a similur agreement with respect to beoks intended, as the 
court held, to protect the defendant sgeinset an execasive claim, 
where the amount is not in dispute. It appeared there thut if the 
inveices had been preserved, which were dentreyed efter the 
burglary, there. would have been no question that the accounts 
kept by the insured would have complied with the terms of the 
policy. The court asid the invoices would have supplie: the 
deficiency in the books of account. tnd here 1t might be wadd 
that hed plaintiff preserved the envelopes which purported to 
give the specific cout of the items going to muke up the cest of 
the deseribed articles, the dats eppesring thercon from vhich 
the bookkeeper estimated the selling price entered im the steok 
heck would have supplied the deficiency im the bocke of account. 
The court there ssid: “The law does not require thet the insured 
should be held to strict compliance, but to such compliance as is 
fair and reasonable under the sircumetances.” It might still, of 
course, be a matter of conjecture whether the actual cost ef the 
item was placed om the envelope. But there ia neo claim of fraud 
here, and it is hardly probable that plaintiff would employ a 
system that would deceive himself. Ye are not disponed to hold 
that the proof sustained the pleas of non-complience with the 
provisions of the policy. 

The two instructione refused set forth defendant's 


theory of the provisions in question not in consonance with 
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our interpretation of them. “e think they were properly 
refused » 
The judgment is affirmed. 
AFVIRMED « 


MR. JUSTICE BARNES DISSZNTINGs 

I do not think the custedisn Sugg wae either on 
duty or within the premises within the terme of the promiasory 
warranty that three custodians will always be on duty within the 
premises when the insurance applies. I slae entertain grave 
doubt ae to plaintiff's compliance with the provision relating 
to the keeping of books or sceounts by the insured. Unleas 
the value ef the articles could be rexsonably determined from 
their description, there was apparently no way ef determining 
the amount of the lows ?rom the books ag kept, provided the 
oral teatimony of the method of arriving at the cost of she 
made up article without verificxtion from reliable date on the | 
subject was inadmiseible. 
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JOSEPH LIPSON, HARRY LIPSON ) 
and NATHAN LIPSON, ecopsrtuere 
as Lipson Brose, | APPEAL FROM 
Appellees, 
) RUNICIPAL COURT 
Ve 
GF CHICAGO. 


ERI® RATEROAD COMPANY, 
@ corporation, 
Appellant. 


MR. PRESIDING JUSTICE GRIDLEY DELIVEREL fHi OPINION OF THE COURT. 


Gn May 26, 1924, a fourth class action in contract 
was commenced againet the Erie Railread Company (hereinafter 
referred to as the Railroad Co.) and the Joseph “tockten 
Transfer Co., (hereinafter referred to as the Transfer Co.) 
as defendants. in June, 1926, a trial was had before « jury: 
At the conclusion of ali the evidence the court directed the 
jury to return « verdict finding the issues in faver of the 
Tranefer Coe, and, upon such verdict being returned, judgaent 
fer costs was entered in its fuvor against plaintiff. As te 
the issues as tO the remaining defendant, the Icilread Coo, 
efter oral inetructions by the court, the jury returned «2 ver- 
dict egninet it and assessed plain:iff's damages at $630. 
Judgment in that amount against the Kailread “so. fellewed, 
which judgment by this appesl it seeks to reverse. The 
guestion, whether the directed verdict and jucguent in favor 
ef the Tranefer Co. were proper, is not before us om thia record. 

In plaintiffs’ amended etutemont of claim, after chergin. 

that beth defendants are common esrriers, it is averred in aub- 
stance that, on spril 25, 1922, at Passaic, Bew Jersey, plain- 
tiffs caused to be delivered to the Railroad Co. 674-5/8 yards 


ef worsted dress geods of the value of $1820.85, to be 
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safely carried by the Railroad Co. to Chicago, Illimeis, and 
from its Chicago ztstion by the Transfer Co. to plaintiffs’ 
place of business in Chicago, anc there to be safely delivered 
te plaintiffs; that in conwidersation of certain rewards paid 
by plaintiffs te each of the éefendunts, exch promised and agreed 
te safely carry and ccliver the goods; that, disregarding these 
promises, they did net de so, but so carelessly and negligentiy 
behaved theaselves that, threugh their negligence, about ©50 
yards of said goods were wholly lost, and thereby plaintiffa 
were damaged te the amount of $631.02. 

in the affidavit of merita of the Eailroad Ce. it is 
admitted that, on the day meniionec, the plaintiff did deliver 
to it at Passaie ‘eertein goods,” te be aafely carried by it te 
Chicage, but it ig denied that the goods so delivered te it 
consisted of 674-5/4 yards, or of the total value of $1820.83, 
er that the Railrosd Ce. agreed to safely carry and deliver any 
goeds te plaintiffs’ said glace of business, er thet any of the 
goods were lest while in ite possezsion.« nd it is xlLieged that 
upon requeet it delivereé to the Transfer Uc. at Uhicazo, after 
the arrival there of the shipment, the same goede, and of the 
same smount oat value, ac were received by it at Ssesnic. 

Ag the amount and value of the gocds consigned te 
Plaintiffs anc delivered to the Enilresc Goe at Sasenic for 
earriage and delivery ta ‘eins at Chicago, amd az to the mount 
ané value of the geode rescived by then from the Trensfer Coe 
at their seid place of business in Chiengs, the evidence on the 
trial was conflicting. From the evidence adduced, anc consider- 
ing the pleadings, we think thet it was for the jury to suys 
ae mttere of fae, whether, «hen the Reilresd Coe received the 


bex er case containing certain worsted drese goods at Passaic 
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for carriage and delivery to plaintiffs «at Chicago, wnaid box or 
Gage contained 6€74-5/8 yards of said goods, and whether, upon 
reesipt of enid bex or case from the Erensfer Coe by plaintiffs 

at their place of business in Chicago and upon an ecxemination of 
the contents, there was found te be a less mumber of yards of 

said goods in said box or ¢eas¢ than as originally placed therein 
at Passaic. dnd in this connection it was essential that the jury 
should be preperly and accurately instructed. Yet the court in 
the oral cherge to the Jury steted thet the Railroad Co. “admits 
it received the goods (viz, 674-5/8 yards) from plaintiffs' agent, 
but denies that it is guilty of any negligence whatever, as 
charged by plaintiffs, and says,” ete. Heither in ite affidavit 
of merite, nor expressly or impliedly on the trisi, did the Sailroad 
Coe edmit that the box or case which it received at Paacaiec for 
carriage te Chicage contained 674-5/6 yards of said geode, or any 
specific number of yards. Im the bill of leding (introduced by 
plaintiffs) the Railroad Se. acknowledged receipt nt Paseaie of 

"1 Case Dry Goods, “orsted Drees Goods” from Garfield oreted Mills, 
consigned to Lipson Bros., Chicago, *in apparent geed order * * 
(contents end condition of contents of package unkmown)," ote. 

On the trial the position taken by the Railroed Co-, which the evi- 
dence introduced by it tended strongly to substantiate, was, that 
whatever yardage or amount of esid goods wae contained in eaid 

box or Gase, when the same was received by 1t at Paesaic, was 

alse contained therein when the box or cose wou delivered at 
Chieage to the Tranefer Co., which, as shown by the evidence, 

wae pleintiffs' agent in hauling the box or ence to plaintiffs‘ 


pisce of business in Chicago. Under 211 the evidence we think 
thet said statement in the court's charge was misleading to 
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the jury and prejudicial te the Railroed Ce., amd that the 
errer wes not cured by any other portions of the charge, and 
that there should be a new trial of the cause. 

Other claimed exrers of the trial court are urged by 
counsel for the Reailread Ce. os grounds for a reversal of the 
judgment, but thooe errors, if such they were, are not liawle 
to arise on another trial sud it ie unnecessary for ue te 
discuss them. 

Yor the rexsone mentioned the judgment for #630 
against the Redlread Co. ie reversed, and the onuse is remanded 


for a new trial. | 
\ REVERSED AND REMAWDAY. 


Fiteh and Barnes, Jie, conoure 
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GHEGOAY T. VAN METER, 
administrator of the APPRBAL FROM 
estate of Stanley Opst, 
deceased, ) SUPERIOR COURT, 
Appeliee, 
COCK COUNTY. 
Ve ; 
GITY OF CHICAGO, 
Appelliznt. 


Mie PRESIDING JUCTICN GHIDLZY DELIVERED THS OFINION OF THE COURT. 


Thie is an appeal frem a judgment agsinst cefendant for 
$5,000, rendered after verdict on Bay 29, 1926, im an action for 
Gameges for negligently causing the centh ef Stanley Opst, a 
bey eof ebout 11 years of age. The accident happened about 3130 
o*elock pe me, after durk, om April 25, 1922. The toy died on 
the following day from the injuries receivecé. The action ens 
commenced on April 15, 1925, umier the injuries «ct fer the 
benefit of his next of kin. 

The judgment was entered after a third trisi of the 
Gause before a jury. Om the firet tris=i, had in Hovember, 1954, 
the jury returned a verdict finding the defendent, City of 
Chicago, not guilty, and jucgment for cestsa in ite faver vag 
entered. Om appesi te thie appellate court the judgment was 
reversed, om October 6, 1925, because of errere in the giving 
of two instructions offered by the City, and the cause was 
remanéed for a mew trial. (Vom Meter vy. City ef Chi » 239 
Tlle App. 645, opinion met published.) “om the second trial, 
head in February, 1826, the jury were umable to agree upon « 
verdict and were discharged. The evidence introduced om the 


third trial wae prectieslily the ease «s om the first, and in 
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neither was there any substential dispute az to the material 
faete. The statement thereef ag contained in our former opinion 
is sufficiently applicable to the evidence intreduced on the 
third trial to be here quoted, a2 follows: 


"The City was im possession ané control of certain. 
wires, used for the transmiavzion of « high-powered electrical 
current of between 55:4) amd 4600 volte, amd strung upon eteel] 
poles aleng Wentworth avenue. “ne of these poles was near 
the corner of 46th street anc in ‘entworth svenue, close to 
the sidewalk. It was ebout 20 fect high, and, commencing 
about 8 feet sbove the sidewalk, had a series of alternate 
steps sbout 18 inches apart, convenient for climving. Heer 
its top, ond supvertec by a bracket, there wae an electric 
lamp, used for lighting the streets at night, which was 
connected by other wires with the high-powered wires mention- 
ed. Over the there wes a reflector made of metal, 
and uninoulated. It would be dangerous to the life of one 
Climbing the pole if any part of hie bedy came im contact 
with the reflector, of which fact the City through ite agents 
hed knowledge. The district wae a thickly populeted, 
residential one, and children frequently played om the side- 
Walks mezr the pole in the evening es well as the daytime. 
About 57 imches above the sidewalk there was «= hole im the 
pole, 3-1/2 inches side and 6 inches lens, by mesua of which 
ané a cable and other mechaniem the lamp could be raised or 
icwered by an operator standing om the sidewalk. The 
mechenism bad mot been im use for some considernble time 
before the sccident, yet the hole remoinec and furnished 
easy access te the lowest of the steps te ome deciring to 
clint the pole. Young beys during their play often threw 
their hate upon some of the steps ami then climbed up the 
pole after them. felice officers had warned boys thet it was 
Gangerous to climb the pole, and both of the deceased's 
parenta who lived im the vicinity hed warnec the deceased not 
to climp the pole. %m the evening in cuestion the de- 
cessed, playing with other beye om the csicewalk near the 

@, Climbed it, using ewaid hole and alternete stepa, and 
0m manner, while the lamp vas turning, came in contact 
with the reflector, and ‘there wae a blue fleane' ond he 
eg — —. sidewelk, receiving burns and injuries causing 
B the 


Plaintiff's declaration, to which the City filed a ples 
ef the genera] issue, consisted of eight counts. Four of then 
were predicated upon the theory that the pole presented an 
attraction and allurement to ehildren playing in ita vicinity 
to climb it, emd that it was dengereus to one doing sc, of which 
facts the City through its egents hac knowledge. 

One of the contentions, relieé upon By counsel for the 
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City fer a reversal ef the present judgment is, that the evidence 
does not show such megligenes on the City’s port as warranted the 
eibmiasion of the cause te the jury, and it is 2Tgued (a) that 
*the doctrine of attractive nuisance ecarmet be applied to public 
strects,” and (pb) that “deceased was a trespascer on the pole 
and the City owec him ne duty except not toe wantonly injure him.* 
We do mot think that there ia any merit in the centention or argue 
ment. in our former opinion, in holding an inmatruction given on 
the first trial to be erroncous and im discussing the degree of 
@are recuired by the City under the facts and cireuwstanees in 
evicenca, ve referre: te Gerteain authaorities es follers: 


mh Commonwealth Slectrie Co. ve Selyilie, 219 Liles 70, 
9B, it “tee gaidt “slectricity is : subtie and powerful 
agent. * * Aw there is greater danger and hazard in the use 
of electricity, there must be a correapencing exercise of 
akill and attention for the purpose of avoiding injury to 
amother, ta constitute whxt the lew terme *‘oréinary eares! 
ae ae wee at ena ee te te oe in [tedwes2 
We Cit “O07 Ills 486, 489, it is said: “The 
City icage ~ 8 therefore boun? to know the dangers 
incident ‘te lighting ite streets with clectrieity andi te 
g@uerd egeinet accidemts by the exeroisce of «a degree of cure 
commensurate with the danger.” in #m exhaustive annotation, 
under the heading ‘Duty te guard againet danger to echildaren 
wy electric wifem,' 17 As ie He, ps 333, the Annetater saya; 
“Im view of the destiy character of high-tension wires, * * 
the courte generally have required a very high degree of care 
in the pissine and maintemanee of such «ires, in faver of the 
general public. And in view of the curiesity ef chilcren, 
their ignorance, and heedlessnesa of danger, enc known leve 
of adventure, the ecurts have impes<d an added <uty upon 

maintaining decdly wires to guard them so that they 
Wili not ecsuse injury to children. 


On April 23, 1926, ahertly before the rendition of the 
present judgment, our Supreme Court filed am opinion im the cose 
of Deming v. City ef Chiceze, 321 Ili. 341. It therein appears 
thet a boy, named Borris, met Kis death om dume 9, i922, by 
reason of an electric sheckj} that im the action brought to recover 
gemages by Deming, the sdministr=ter of his estate, a jucguent 
‘Waa rendered againct the City for $19,006, which had been 
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affirmed sy another division ef thie appellate court; and that a 
writ of sertigrar, had beon granted te review the judgment. it 
further appears that Morris was about ten years of age, living 
with his parente and younger brethers om Merth Claremont avenue, 
Chiesgo; that near his home was a poplar tres, growing im a grass 
pict in the public etreet, «here it had been for a mumber of yeurs; 
that the three was about thirty ‘eet hich, its iewest limb being 
six er seven feet abeve the ground; thai sbeut twenty fest above 
the greunc anc about onc feot from the trumk of the tree twe wires, 
about twelve inches apart, ran through the brenches; that these 
wires, used by the City to carry electricity for lighting the 
strects, were insulated, though more fer protection of the wires 
from corrosion than for full insulation, and exrried 5150 volte 

of electricity; that there were spaces on the wires; ehere the ine 
sulating cevering had been “ern awey, and for a lems time sparks 
had been notieed in the tree on ocensiens, particularily after « 
rainy shat about eight o’cleck pe me, shortly prior te the secident, 
Yorrie was playing *ith other beys om the gress pict and = kite of 
ene of the other boys became caught in the bremchee of the tree, 
with ite tail wenpped srowunmd the wires; and that Morris climbed the 
tree te get the kite and while in the tree fer thet purpose he 

eame im contcect with ene of the wires and was inatently killed. 

In resehing the conclusion thut there were mo errers of law 
eonteined in the record, amd affirming the jucgment, our “upreme 
Court acid (p. 345)8 


"This injury eecurreéd in a tree in 2 public street 
and the decesaed was, therefere, mot a trespazser at the 
time he was killed.  (Stedweli ¥- city of Chicago, 297 
Ill. 486.) /flsintify in error was > an placing 
in the etrect vires which carriod a heavy lead of 
éleetricity, te guerd against sccic-mts by the exercise 
of thet degree of ¢eare commensurate with the éanger 
incident te the use of such a dangereus agency, (Hausier 
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Lip od fic Uge, “40 lle S201, 264.) “nether 
tae public street was 20 attractive 
to hiliven 4 in their sperte as te suggest the probabiiity 
ef such an accident as ecourred, ond whether the City was 
egreng in fag eee the Pa cyy Bap ae = aid, were a 
er wry. _ Paaxs il ¥-+ ¥ 

Was sufficient evidence of negiigenete to 7 i the hot oy 
in submitting the case to the jury, ond the motion to cirect 
& verdict was propezly overruled.” 






Im the light of the sbeve mentioned sutherities, and 
wumader the facts and circunstomces in evicenes, wa are eof the 
@pinien thst the triai court was fully warranted in submitting 
te the jury the question whether the City ess guilty of negligence 
im maintaining im the public street, fantworth avewse, the pole 
im question az it did, with a Rele therein lees than five feet 
above the sidewalk and with the sltermate steppe thereon (211 
woking it comrenient and attractive fer beys in their pinay to 
cline the pele} and with a lawp ond reflecter necr the top ef the 
pele, hick refiecter was im come way commected with wires carrying 
a heavy les sf slectrisity. ‘md we think thet the queztion whether 
tre pole, located in the public ctreet and cangtructed and used by 
the City os sheen, was a6 attrective te children im their play ac te 
saggest the probability ef sech an accidemt a2 actually securred, 
was alee « cueetion fer the jury to decides 

Seumeel for the City alee contemd that the evicemce 
éiselosas such s xemt of proper cere, toth on the part of the 
boy in climbing the pole emdé om the part of hia poremte in 
@llewing him to be upon the streets at a late hour ef the 
evening, se bare any recovery im the exse. Ye cannet agrees 
Im the opinier im the Bemine case. eupre. (p+ 343) it is unids 
“The lew ie clearly esteblishee by the great veight of suthority 
that the cuestion of culpability of « child betecen the ages of 
seven and fourteen ic en cpen cuestion of fect, anc muct be left 


te the jury te determine, taking inte conciderstion the ages 
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eapecity, intelligences and experience of the child.” (Citing 
Magkaliunas v. Chicege & Western Indiana R. Co», 319 Ill. 142, 
150.) Amd, as also said in the bewing exse (p- 344), “whether 
decezse¢c was in the exercise of due care at the time of the 
accident, and whether his negligent conéwet vas the proximate 
esuse of Kis injury were queetions properly submitts< te the jury 
under the evidence." Andé& we think that whether the porente of 
the boy sere guilty of any segligenee, and whether their negligence, 
if any, was the proxim:te cause of his injuries, were, under the 
eviderce, questions for the jury to decides 

On the trisl the court gave te the jury eleven in- 
structions, ~- five being offered by pieimtiff ome aix by defend- 
ant. Coumae] fer the City complain of «11 five effercd by plain- 
tiff. Ge have reviewed them and coungel’s arguments relating te 
each of them, and do act think th=t any are so0 erroneous, if 
erroncous at all, 25 warramte a rovereal of the jucgment. The 
bili of exceptions discleses that, after the court hed given «aid 
inmztructione as # series te the jury, defendant requeste: the 
giving ef sight perampiory inetructions that they finmc it not 
guilty 26 to e=ch of the eight counte of plaimtiffte declaration. 
The court properly refused the recuests. They came too late. 
(Petree v» Falterg, 164 Ill. 560, 565; ete. Re See Vs 
Barouski, 179 ide 7%, 793 Chicaszo, ete. 7+ Co» V+ Egham, 187 
id. 261, 262.) Yurthermore, exch of the last four ef the counts 
in plaintiff's« deeluration alleged in substance that the pole wee 
& Nuisance, attractive to children, ami ome of the isaues of fact 
om the tvicl was wisther it was or mot, anc, in our opinion each 
ef said last four counte are sufficient to sustain the jucguent. 

Finding mo revevsible errer in She reverd the jJudguent 
of the Superior Court ie affirmed. AFPIRUED. 
Fiteh end Barnes, JJ., concurs 
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HOMER A. PYAIVFER et al., 
Complainants and Appellees, 
APPRAL FROM 
Ve 
RICHARD G. SEMPER et ale ) exeurir ¢ 
Defendants. ) sie 


COOK COUNTY. 





OW APPSAL OF CHURCH EXTESSICN 
BGARD G¥ THE PRESBYTERY OF 
CHICAGO, a corporation, 
sutervening fetitioner and Appellant. 


MR. PRESIDING JUSTICZ GRIDLEY DiLIVeRer THE OOINIGH OF TRE COURT. 


This is an appeal from a partition ¢eeree, entered by the 
cirewit ceurt ef Cock county on June 25, 1926. ‘nother «ppeal, 
Case Ho. 31634, was taken from the seme deevee by Richard G. Kemper » 
enue of the defendente to compicinante' bill. The two appenle were 
consolidated. 4m opinion kes this éey been filed in case Hos 31634. 
Por the recaone etated im that opinion, te «hich reference is made, 
the deeree is reversed enc the cxuse is remanded to the Cireuit 
 eourt with directions te overrule the exceptions to the omenced 
amewer of Kemper and wife to complainants’ bill, overrule com- 
plainmants' demurrer to the Kempers’ amended cress-bill, and allow 
the intervening petition of said Church Sxtension Bo=rd and the 
ether three religious corporations to be filed, ete-, amd thet the 
@isimed rights ef snid cherck Board, amd the other beneficiaries 
memed in the written instrument of July 21, 1914, be considered ané 
adjudicated, ete., amd thet euch further procecdings be had, not 
incensistent with the views expreszed im said opinian in case Nee 
31624, as to ecuity may appertain. 

REVERSER 4M REMANDO> SITH DIR’ CTiIcnvs. 


Fiteh «nd Barnes, JJ., concur. 
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338 - 31470 
WILLIAM Re STHIRBERG, 
Appellant, APPEAL FROM MUNICIPAL 
Ve | COURT OF GHIGAG0. 
GEORGE TURBPAR, 
Appellee, 


Mi. JUSTICE BARNES RELIVINRD THE OPINION OF THE COURT. 


The judgment appesled from vas rendered upon an 
instructec verdict for defendant at the close of plaintiff's 
ChaEe 

The statement of claim set forth a written contract 
under which the parties operated, and alleged that plaintiff 
had advaneed $1710.11 on account of, and in excess of, commissions 
earned by defendant under enid contract, for the return of which 
this sult was breught. 

The contract in question reads es follows: 

*"Oete 10, 1919. 


Agreement between Bre “ms Eo Steinberg and 
Ure Geos Turner with referenee to the - or 
the preducts of the Buffale Anitting Co 
Mr. Gteinverg anc Wr. Turner are to work 
terme the eity of Chieago ond the state of 
and » Plus ony additional territery 
which Be be obtained. M 


Sankeitlins the Suffale Rai tting Coe are to 
pay a ¢omminsion of five per cent (5%) on ell goods 
shipped and this commicsion is to be divided as 
follows om #11 goods shipped for the joint account 
of Steinberg and Turner, viz: 

Mr. Steinberg to reecive 1%. 

Br. Turner to receive 4%. 

If a different rate of commisvion should at any 
time be arramged such commission is te be divided 
as follows: 20% te Mr. Steinberg and 80% to Mr. 


e 
Payment of commission: Mr. “teinberg agrees to 
pay Mr. Turmer 60% of hie (Turners) share of 
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comission accruing on orders vogked, such paymontea 
te be made on the Sth of onwh month follewing 


bookings. 3 

The balance of 40% of Mr. Turner's share of 
Commissions to be paid om the-Sth of each month 
fellowing ahipment. 

oa * & ee W od 

iw. Turner agrees to uve hie best efforts and 

hie time for the ssle of the preducts of the Buffale 
Rnitting Oo. 

. This agreement to continue for the period of twe 
(2) years from date unless previously terminated by 
mutuel agreement.” 

The main idwue eslle for a construction of the contract, 
whether the bagia of the division of the comsleciona earned by the 
parties jointly was a percentage ef commissions upen orders 
booked, as claimed by defendant, or comslssitons upon orders 
Shipped, ae cleimed by plaintiff, 

The undisputed facts im evidenee sre that pleaintirfr 
Was @ general salesman for various firma in vorieus lines, ime 
cluding the Buffalo Knitting Company, with which he had a verbal 
contract to handle ite goods, Plsintiff maintained an office 
and Turner had desk room therein. The duties he performed under 
the contract were te selieit orders fer the Buffale Fnitting 
Company, which plaintiff cent om to Buffale for ite «cveptanse . 
if secepted, Steinberg would receive » confirmation of the 
acceptance, and am entry thereof was made in « book elther by 
Steinbverg’s stenographer or by Turner. The orders solicited for 
the Buffalo Mmitting Company were moctly fer what waa called 
“geneonabdle merehandise," and unicr the course of dealings it 
was Gustomery Tor shipments not to be made for many monthea 
afterwards. Zany of the orders were canceled by the customers 
and the exncelisations accepted by the Buffele initting Company, 
a privilege with which ‘teinberg ead nothing to de. 


Steinberg advanced to Turner $600 om November 26, 1919, 
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$2000 om January 9, 1920, and $2000 Murch 2%, 1920, a total of 
$4600. He reeciveé from the Buffsle Mmitting Company $3626.32 
ae commissions om merchandise shipped by said company on the 
erders placed with the company through the parties to thie suit 
under said contrast. The arrangement botreen Steinberg 
omé Turmer ceased sometime in Octeber, 1920. 
Steinberg testified that om each of the secasions 

when he made payments to Turmer «s aforesaid, it was upon Turner's 
request, ¢xpresding hie need of money, and that he teld Turner 
that he would lect sim Rave the money upon the underetemding that 
he was to pay buck thatever was overdraemg thet sche business was 
strictly on a comsiscion basic, anc that Turner replied: "It ie 
theroughly wacersteod that 211 comsiesien men sork om thet basia,® 
emé that he would heve to secount for all momey that wes overdrawn 
at the enc of the yecr, and if there was amy comime = the time 
when ail of the shipments were mace Steinberg would pey Turner 
whet wee coming to him. 

It will be noted, a5 recited im the agreement, thst 
the Buffalo imitting Company under ite contract «ith oteinberg 
was to pay him a comsission ef 5 per comt em all geeds shipped. 
and by agreement between the parties 1% was that commission thet 
Was te be divided on the basis of one-fifth for Steinberg and 
feur-fifths for Turner. 4s to the time of payment the contract 
provided that Steinberg should pay Turner “60 per sent of his 
(Turner's) share of the commission sccruing on orders booked .” 
om the fifth of each month following “beckings," amd the belanece 
ef 40 ger cent of Tarmer's share on the fifth of each month 
fellowing shipments. As ome part of the agreement provides 
fer the divicion ef the comcission Steinberg eas te receive 
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Ort, tO Tecesve OXtrameay wvawemes ao ww wer emwwsse vs 
the parties. Yrom the evidence recited, “hich ie undisputed, 
it was munifestly the intention of the parties, emi their 
cometruction of the contract, that the besie of the comuilscion 
wae Se be upon the goods ghipped, enc that wrile advances te 
Turner, in view ef the lomg period that elapsed between the 
becking of the orders and the shipments, were to be made, part 
ef them when cooked and part of them softer shipment, «s think 
the contract contemplated, amd thet it was the imtention of the 
parties, that their percentage of the commission should 
wltiuately be cc tled on the vasts/or the goods shipped. A 
@ifferent construction under the facts of the cave would hardly 
be consistent vith business-like methods. / With the right of the 
Emitting Compeny to aceept the cancellation ef orders vy the | 
Gustomers, ome in Steinberg's position, receiving from it only 
the comniasion om erders shipped, vould hardly umdertake to pay 
eost of, amd poesibiS more them, that comaderion om oréers boaked. 
o@ they vere cubject te cancelintion. That fact must heve been 
teken inte comsiderction, and the parties sesm te keve so 
umerstesd. “6 thick, therefore, that the eourt gave 4 erong 
construction to the contract, and erred in instructing a verdict. 
BEVERSED 2° BEMANDED. 
Gridley, =. Je, omé Fite, J., @oncur. 
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from said company “on all goods shipped,” and another part 

of the agre dment that Steinberg wae te pay a portion of 
Turnex’ s shardy referring to it as “aceruing om orders bogked* 
and the rest of \hie commission « month after shipment, there 
ariges en inky as to whether Turner’ 9’ comsiaeions were to 
be based on "bookings" or “shipments.” At was eompetents, 
therefore, to receive, extringic ertdgnes as to the intent of 
the parties. From the \evidence reéited, which is undieputed, 
4t wee manifextly the in ention, ‘ot the parties, and their 
construction of the sell hy" ‘eaat the baele of the commission 
Was te be upon the goods sz nd g sg» and that while advances to 
Turner, in view of the Lote eal that elapsed between the 
booking of the orders ohe the chipments, were te be made, part 
ef then when booked are part of “nen after shipment, we think 
the contract contemplated, and theb it was the intention of the 
parties, that vet percentage of ad comission should 
ultimately be adttled on the basis wi baw geots shipped. A 
truetion under the facts er the ¢aee would hardiy 
with wuaine ae-Like methods With the right of the 
te secept the conceliatian ef orders by the 









customer, one in steindverg’s powition, regctving from it enly 
the _ on orders shippec, would hardly undertake to pay 
most of, and pessidly more than, that oommnd sod.on on orders booked, 
as were subject to cancellation. That fot must have been 
taken into consideration, and the parties seem + have a0 

ersteod. Ye think, therefore, tht the court! gore wr Ong 
pa te the contract, and that plaintirf ts antitied 
to recover from defendant the excess paid him ever\ Baie abers 
hts percentage of commiaslons om the orders shipped, which, 
ag the evidence shows, is $1699.95. Ye shall allow 
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interest Omly from the\date the eorreet Judgment should have 
been entered, namely, February 26, 1926, 20 we eannot under~ 
stand the reason for five y are delay to bring the exnse te 
trial, or thot it oan be eitrdbuted to defendant. 


Ageordingly judgmen do entered here for $1723.99. 





REVERSED AND TUGMENT HER POR $1723.99. 
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STATH GP ILLINOIS ex rel, 
BORLLH'S FAAM PRODUCTS GOe, 
ef Illineis, «a eorperation, 
et ale, (Zetitioners), 


APPRAL VR 
GUPERION GOURT, 


Appellees, 
COCK COUNTY. 
Ve 
THE VILLAGE OF OAK PARK et ale, 
(Respondents), ~ 
Appeliante. 


MR. JUSTICZ BABHES DELIVERRD THA GPINICN OF THES COURT. 


Thia is a petition fer a «rit of mandemus te compel 
the Village of Osk Park, its president, board of trustees and 
building commissioner to issue a owilding permit to erect 2 
building to be used fer a milk bottling and milk distributing 
station upen certain lets in ssid village. 

The trustees filed « demurrer to the petition, «hich 
was overruled. ‘the building commiesioner filed pleay thereto, 
anc the village and president of the beard of trustees answered. 
Replications, rejoinders and denmurrers followee im order, and 
the demurrere were carried back amd sustained to the pleas and 
amewer, and overruled sx tc the petition. Gubsequebtiy the 
petition was amended, amd the issues were reformed by demurrer 
of the village trustees and allowing the amended enswer of the 
village and its president, anc the pleas of the commissioner te 
stend oc the answer anc plicas, respectively, te the amended 
petition. Petitioners demurred to the snawer and pleas, ami 
6h responcente’ motion petitioners’ demurrers were carried back 
te the amend ec petition. On the hesring tne several demurrers 
to the amended petition ere overruleé and these te the smended 
answer and pleas sustained. Respondents electing te etand by 
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their respective pleadings, the order for the writ was entered, 
from which this appesl is caken, thus presenting fer consideration 
the sufficiency of the amended petition and of said cnewer and 

the pless therete. 

Respondents appeared by the same attorneys, and have 
Complicated the presentstion of the issues unnecessarily by 
severance ef the pleadings, as the several officials were not 
Called upon to act in the mitter in a mere ministerial or a 
private capacity, but as agents fer the village. “Bile it was 
competent to make them parties, it would have been sufficient 
to Anve filec the petition againet the village alone zithout 
naming them (Feople ex rel. v- Getzendaner et ai.) 157 ill. 
234, 263; People vy. Raymond, 196 111. 407, 423; Sheaff v. 
People ex rele, S7 Ill» 169, 195)% and as it is the action of 
@ corporate body and not that of saturnl persons thet the 
petition seeks to enforce (Getzendaner case supra, and 
authorities there cited,) all the defenses presented could 
have been made by the village, and the several officials could 
have appropriately jJoimec therein. in fact, appelients say 
in their brief that the “eases for respondents” relate te the 
*shorteemings” of the amended petition, and te the sufficiency 
ef the pleas and of the anewer, raised by the several desurrers, 
amd that the questions of law thus raived, as e¢ll ag those of 
fact raised by the pless and answer, are “practically identical,” 
and appellants treat them as such im their argument. im vicw 
eof such admission, and the fact that a compsrisem ef the various 
defenses disclesesthat these minly relied upon, if mot ali that 
are worthy of consideration, are covered by the sverments and 
@emisls of the answer, we shall first consider the sufficiency 
ef the amended petition and the answer theretoe 

The petition is predicseted upon a cerporste duty te 
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issue the building pormit. Omitting formal matters not in 
question, the petition, as amended, recites that one of the 
petitioners, the Serden Company, is enguged in the business of 
milk bottling and milk <ictributing, for which it seeks to 

erect a building on certain preperty im the Village eof Ouk Park, 
amd thet it has entered into a contragt to purchase the property 
from the joint petitioner, Ridgeland coal & ice Company. it 
sets forth sections 416, 417, 41%, and 420 of the viliage 
building ordinance er code, “hich provide among other things 
thet permits must be obtained by the owner or his agent from 
the building commissioners, and if operstions are not begun 
within six months efter « permit is granted it ahell be void 
until an extenéed permit shell be taken out, and that applications 
therefor shell be sade by the oeuner or his agent te the building 
commissioner, eccompsnied by plans and drawings te be approved 
by the building commisgaioner, «nd certified te by an architect 
to be im compliance with the building erdinances. 

The petition them sets ferth a section of a soning 
ordinance passed by the village in pursuance of the Joning ‘ct, 
providing that the board of appeals shell exercise such functions 
as may thereafter be prescribed by ordinmence in conformity *ith 
the 4ening ‘ote 

The petition then slleges that the property is leeated 
in gw commercial district of ssid village; that the building 
commissioner remcered a decision that the building preposed ts 
be erected wae prohibited im a commercial district; that 
thereupon said Serden Company filed am applieation Jamuary 31, 
1925, with the board of appeals, which, after « hearing had 
om February 17, 1925, entered en order or reselution “that the 
Board of Appeals dees hereby make a variatien ef the applicution 
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ef the Commercial District regulations of the Jening ordinanee, 
and that the «pplication for « permit be and the some is hereby 
granted, Provided, however, that the building permit therefor 
be taken out within six (6) months from this date, and provided 
a@leo that ali reywuirements of the Guildimg cede be fulfilled; 
that thereafter on July 14, 1925, said board of appeals extended 
the time for taking out said permit three months from the 
expiration ef the time granted om February 17, 1925; that no 
petition fer a review of the order of February 17, 1925, or that 
of July 14, 1925, wae filed within thirty days, ee required by 
statutes that on Zovember 14, 1925, (being within said nine 
months) the petitioners made application fer said permit te the 
eowmissioner of »ullidings, submitting ite plans in accordense 
with the requirements of the sullding code ag te construction, 
anmné tendered the fee required under the building code; thet the 
commiscioner refused to grant the permit om the ground that 
petitioners dic net have the frontage consents required by the 
buildim; eode of the village, but exercised the right previded 
fer umcer the building eode “to reserve its finel decision until 
game is appreved by ths village beard im sil exses in which he 
ia in doubt as to the prepesed sork being im aecord with or 
coverec by the requirements of this ordinsnce;” thet thereafter 
the appliestion Yas submitted to the president and beard of 
trustecs, which refused to grant the permit, stating as their 
reason for refuael that the sppliccstion ess met eccompanied 

by frontage consents required by section 985 ef the building 
orcinames, which decl«<res the keeping of mere than ton horees 
at amy barm at one location for business purposes requiring the 
use ef such horses between certain hours “ould be a nuisance 


when located within a residence district ef the village, and 
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that no building permit for the erection of said barn shall be 
granted unless consent in writing is obteined from the owners 
of a majority of the property in senid district, according to 
frontage» 

The petition then avers that sections 930, 421, 868, 
983, 933 and 989 of the building ordinanee of suid village (none 
of which is set forth in the petition except 943, but which are 
set forth in full in the anewer) were repealed by the soning 
ordinance of said viliage passed July 30, 1923, which is set 
forth in fullj thot the Socrd of Trustees have refused te issue 
& permit beesuse of the failure to procure frontage consents 
where « stable containing more than ten horses is to be con- 
etructeds that the ordimance oo providing ie voids that petitioners 
have complieé with a11 the lawful provisions of the various 
ordinances of the village reisting to the issuance of « permit 
for said building; thet the bullding does not violate any of the 
provisione of said valid ordimenees, and thet the commissioner, 
the president and bourd of trustees in their refusal and failure 
to grant @ permit have abused their diseretion, whereby your 
petitioner is prevented from going forward, ete. 

The anewer im substance avers that the Hidgeland Coal 
& lee Company has no intereet or right of action under the facts 
disclosed; that it dees net appesr thet the Borden's Parm Preducts 
‘Company has any right or title te the lands in question; that no 
Pleat im duplicate was filed with amy opplicstion or presented te 
seid board of appeels, as required by the soning ordinances; nor 
were such plans and certifientes az are required by the building 
ordinance at ony time filed with or presented te the building 
commiscioner in commection with the application fer « permit mace 


January 31, 19253 that om and since said leet mentioned date the 
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eaid building ordimaneés defining and governing the construction 
of buildings are in force ond effect (referring to sections 416, 
417, 419 and 430 set out in the petition, amd setting forth in 
full certain othexy sections, 401, 402, 418, 421, B68, 930, 083, 
$86 and 989. It is hardly necesuary te set forth all the proviviens 
of these scveral sectionsa. They declare the use of structures for 
oertain purposes to be upluwful, and their construction a nuisance, 
and prohibit the erection of ecertxin buildings without vritten 
eomsents, perticqularly a stable for horses in a revidenge district, 
AB defined in the ordimance, and declare the keeping of more then 
ten horses in a revidence district at a barm for business purposes 
between certain houra, etee, a muilwones, and require the filing ef 
guch consents with the building commissioner, amd that a dietrict 
plat accompany the application for o permit.) 

The answer denies that the “only" renson why the building 
commiseloner rendered hie said desision disappreving of the application 
; referred te in the petition was beenuee the laprovement was pro- 
hibited in the comucreial district of ssid viliage, but becouse 
the alleged application was otherwise defective and insufficient 
{as above vet forth), and avers that no euch plat as required by 
eeid section 989 wac ot any time filed with or presented te the 
commissioner; taset the loestion of the proposed building ie within 
a residence district, as defined im the wuilding ordinance, and that 
no consent of the property ocvners in the residenes district accorté~ 
ing to frontage, as required by the building ordinance, wus present- 
ed to the building omni coioner er to the board of appeals 

, fhe anewer then averg that the application made January 
31, 1926, wan not such as ie required by the soning ordinance andi 
the ovullding code of the village, estting forth in what porticulers, 


ané that there wae nothing before said board upom which it eoukd 
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lawfully act, that it had no power or jurisdiction to take said 
supposed action, and that the services of one of the board of 
appeals as architect were employed by petitioners at the time 
euch matters were pending before the board. 

The answer further avers that the requirements ef the 
building ordinances, with which petitioners were required te 
comply under the order of the bourd of appeals, have never been 
complied with; that the board of appemls had no right to grant 
an extension of time for taking out a permits that the application 
of Noveuber 14, 1925, was « new and separate document; that the 
former application of January 31, 1925, had been abandoned; that 
petitioners’ remedy was to appesl from the refusal of their 
application of Zovember 14, 1925, to the board of appeals which 
they neglected to do, and denies that the president and village 
board stated ac the reason fer the refusal of the permit that 
the application wae mot accompanied by frontage consents required 
by section 985 of the building ordinance, and avers that the plan 
ef operation propowed by the Borden Company required that a 
nuisance in fact be created and maintained om the premises in 
: question in breach of the ordinanes, to the detriment of the 
health and comfort of residents and echool children, and denies 
that petitioners have complied with all the lewful provisions of 
the ordinanees relating to the issusnee ef such a permit, referring 
partioularly $e the erdinence provision for written consents te 
construct a barn, ¢tee, im a residemee district, and the require- 
ment that a district plet accompany the petition. 

it will be observed thot wany of the avermenta of the 
anawer #o to the jurisdiction of the bourd of appeals te pase on 
matters brought te its attention under the applicetion of 


January 31, 1925. The “@ning Act expressly confers authority 
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upon the board of appeals to review any decision of the atminis- 
trative official (here the building commissioner) charged with 

the enforcement of the zoning ordimanee, smd te heer and decide 
all matters referred te it upen ehich it is required to pass 

under amy such ordinanes, and on the hearing of an appeal to 
reverse or offirm or modify any decision or determination appealed 
from. To thet end it io given 211 the powers of the officer from 
whom the app@o).is takens amd also the power “to vary or modify 
the «pplication of any ef the regulxtiens or provisions of such 
ordinance relating to the use, construction or alteration of 
budleings or etructuree or the use of land.” Ii any person is 
eggriered ty itu decision he my have the same reviewed by a 

court of record. (Section 3 ef the Joming Act, pe 394, Cnhili's 
Stats. of 1925.) Under the Act, therefore, the bourd of appenle 
hag jurisdiction of the subject mtter with respect to which it 
undertovk to act, and apparently of the persons of the perties 
affected thereby. ‘nether or not ali ef the formlities requisite 
for the nesumption of ite jurisdiction, which the mein part of the 
anawer guéections, were complied with was a mtter subject to review 
by writ of certiorer’, ae provided by statute. (People ve Lindblom, 
182 Ill. 243.) - The petition slleges that no review of the action 
of tha board of appesle was had» Thies ie not demied. Instead of 
seeking such review by the mode prescribed by atatute, respondents 
have by the smower and pleas made a collateral attack upon the 
board's decision. ‘here « tribunal hee jurisdiction of a subject 
matter and the persons of the porties, ite jucgment or deeree or 
order is binding until reversed, and is not open te collateral 
attacks (People Vv. smoriean Life Ins. Coo, 267 Ill. 5045 

lintthews v- Boner, 292 Iii. $92.) Im the ebsence of fraud - 
which is not claimed here - this principle applies te the judgnent 
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of a special tribunal (MoLeed v. Keooveur, Tl Fed. Rep. 455), 
and this, although the statutory requirements were not complied 
with by the tribunal or ite officers. (Jeckeon v. imith, 120 Ind. 


$20; Myere v+ ¥ » 3 Ores 216% OCnlisbury v.« County, 50 HB. He 
359.) It would have been competent on the writ of certiorors 


to inquire whether the bonrd of cppesla had jurisdiction end pro- 


eeeded legally, ie Ge, follewed the form of preceecinge legolly 
applicable in such cases. (People v- Limdblom, 182 Ill. 241.) 

Se far, therefore, aa the answer and plese aver that 
there was a non-couplianes with the requirements and formalities 
necésssry to bring the question of authorising a permit before 
the boord of appenls, and so far ag their averwents raise mers 
questions of law, they were vulnerable to demurrer. Inaamuch as 
the order of the board of appeals wade February 17, 1925, grenting 
such variation, related to maattera within ite jurisdistien to 
determine, and there was no review ef thet arder in the mode pre- 
seribed by statute, ite validity is not subject to attack in this 
proceeding. Henee we need noq consider whether the preliminary 
steps to the beard's action required by ordinance vere fully com- 
piicd with, or upon whet grounds the building commiarioner or the 
board of trustees acted in rejecting petitieners’ application ef 
danucsry 31, 1926, or the status of « momber of the vourd of appeale 
alleged to have been an architect for petitioners. All such 
matters were open to review on certiorari by the Cireuit Court, and 
camnot be raised collaterally. 

ig to the alleged non-compliance with the building 
ordinance wo far ss it undertakes to restrict the right to use 
such premises for a milk distributing station im a residence 
@istrict without frontage consents, it has been held thet it 


ie mot within the police powers gromted to cities and 
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villages under the statute, and that the city has no power to 
declare it a muisance per ge, oven though there is te be erected 
a atable for the delivery horses used in connection therewith. 
(Peeple v- Village of Ook Park, 268 121. 256, 262.) And it wae 
held in Joseph v+ Wieland Uniry Cov, 207 Ills S74, G81, 6 hat “a 
ateable in which horses are kept, even in a residence district of 
@ large city, is not necessarily a muiaonee as a matter of law.” 
What wae said in thet case may be wnid here, that “there is no 
allegation of any fact from which it oan be inferred thet this 
stable, when completed and im use, will be conducted in such a 
way ae to be a muisamee,” or thet the property ef acjoining 
Owners will be depreciated or their comfort in any way interfered 
with. 

But it appears from the order of the beard of appeale 
that the district in question ie mot a residence district to 
which the ordinance provisions as te the erection of « barn 
pertain, but a commercial divtrict; and while the zoning 
ordimanee excluded the erection in m commercial district of o milk 
distributing etetion, a variance in thot respect was made by the 
order or resolution of the board ef appesla as aforesaid. 

Certain other averments of the answer are tantamount 
te w collateral attack upon the decision of the board of 
appeals, that the Ridgeland Company hes no right ef action, 
and the Borden Compemy mo right or title to the land in 
gueation. These averments are predicated om the ordinance 
requiring the applisation for a building permit to be made by 
the owner or hig agent. As it is mot questioned that the 
Ridgeland Company was the ouner, there would appear to be no 
renson why the permit eannot be issued te it. Sut regardless 
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of what construction should be put on this provision ef the builld-~ 
ing ordinance, ox the provision as to the extension of time for 
issuance of the permit, we think they were questions reviewable 

by gextiorard, anc in the sbseence of such a review onnnot be raised 
collaterally, as attempted by the amawer and #11 of the plear 
exeept 3 and 4. As te all such matters the decision of the 
beard must be deemed final. ‘The snewers and the pless, there~ 
fore were vulnerable to petitioners’ demurxer wo far au they 
attack collaterally the decision of the board of eppesile. 

But the decision of the board of appeale manifeatly 
contemplated that so far as the structural requirements of the 
building ordinenee are concerned, the application should be re- 
submitted to the building commissioner. ‘hile the beard authorized 
the permit, it wae upom condition “that a11 requirements of the 
building code are fulfilled." Accordingly a new application wae 
(pReented to the commissioner, November 14, 1928, to which the 

“Ridgeland Coal & Ice Company was a party fer the firet time. 
Petitioners allege that they then complic: with such requirements 
ae are valid. The answer ond the third and fourth pleas denied 
compliance therewith and thus properly raised «a question of fact 
ag to whether er mot the requixements of the building code, s0 
far as applicable, were fuifilled, as required by the resolution 
ef asid board. We think te thet extent they were mot demurrable. 

Molding, a2 we do, therefore, that the original petition 
made by the Borden Company “aa supplanted by the jeint petition 
presented to the building commissioner November 14, 1925, and that 
such petition should have been accompanied by the proper plats, 
@te., as required by the suilding ordinance, showing fulfillment 
of the requirements thereof, and that an issue of fact wee duly 
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taken both by the unmswer and the plens as to the fulfillment 
of such requirements, we must hold the demurrer te the anewer 
and plese, being general, should have been overruled. 

Bor do we think the petition wag vulnerable to a 
general demurrer. But in view of what we have anid the order 
for the writ nust be reversed and the enuse remanded, We 
cannot refrain, however, from suggesting thet the iscues be 
reformed and simplified in accordamce with the views herein 
expressed. 

REVERSED AND REMANDED. 


Gridley, Ps Je, and Fitch, J+,» concure 
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ERNEST AEWERT et al., 
a business ag 


PRANK REILLY & COs, APPEAL FROM SUPERIOR 


} 
Appellees, } 
| COURT OF COOK cOURTY. 
Ve 
BLIZABSETH GLKR, 
Appellant. ) 


MR. JUSTICE BaRRSS DOLIVEREN TH. OPLNIGe oF THE GOUHT. 


This is s bill in equity vy sompleinemts asking for 
the return of $2600, alleged to huve been paid as earnest money 
under the terss of « contraet to purcheass certsin real estate 
from écfendant Flisabeth @loor, anc praying for « canecllation 
emd mullifieation ef saié contracts Frank K. 2eilly, the real 
@atate breker im the transaction, <a cae made a party defendant, 
Compleimant clsimime the right to recover from each of the dcfend- 
.@mte. The bili «ae diamissed as to Reilly fer want of equity. 

The decree found thet complainant wea induced to pay 
te éefendsant, by and threugk her egent Hellly, the cum of $2500, 
wupeom fule@ representations imecrted in the santract dr-en up in 
gaié agent's effice as te the amount of the monthly rentals under 
the leases of the Suillcing contracted fer, ef which defendant had 
knowledge, end that she concesled the truth from compixinent wotil 
the date when they vere sbeut to close the deal. 

He contention is made that euch finding ix mot cup- 
ported by the evidence heard befere the chaneellers Revergel seems 
te be sought om the groume that cefeudcant Heilly alone sae personally 
obligated te returm the curnest money. Autherities are cited where 
e broker in & réal estate transaction, “he gave a receipt fer the 
eermest money agreeing therein to refume the eae under certain 
cenditions, sss held liable. Hot only is there no such “xpress 
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agreement on the part ef the broker Seiliy, but it is immaterial so 
far se defendant Gloer's liability is concerned whether ne is 
obligated to refund the weney or not, or whether he is liable te 
his principal, kre. Gloor. the avidence fe conclusive that Keilly 
was irs. Gloor's agent in the transaction; that ene of his exaployee, 
who attended to the preparation of the contract in question, inserted 
therein false statements as to the smount of the monthly rentals 
reesived from the building in question; that the rentals were about 
$1600 » year less than represented in the contract: that the vendor, 
Mre. Gleor, had, or was chargeable with, knowledge of the falsity of 
thie statement; that one of the inducements af complainants te enter 
ints the sontract was the amount or rentals as represented in the 
contract; that when it came te clesing the transaction they learned 
for the first time of the falsity ef the reeitations in the scentract 
vith regard tnerete and refused te so om wits the contract witneut 
m 4ifferent adjusctucnt, whien was set made; that they made a demand 
fer the return of the earnest geney, and it not being reseived, 
filed this bill. 

There is practically moe controversy abeut these facts. 
Under them we have no doubt that complainants were entitied te the 
return ef the earnest money paid under such misrepresextations. et 
emly *ould defendant be iieblie fer the acts of her agent whe drew 
wp the sentract and knew the falaity ef the statements therein, but 
she would be liable by reason of personal knowledge of the game. 
The ecentention that sprellant was misled by her agest, who to:4 her 
it wae “all rient* an4 he would attend tc the matter, hae no bearing 
on the question ef her liability. Ser does the fact that he was te 
be paid his cesusission cut of the earnest money and was not entitled 
te «= semmiesion under the ecirewsstances, affect the question of her 
liability te complainante. And whether the agent is liable te her is 


sot before us. 
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The contention thet because defeniant Gloer 4id net 
eign the contract until drawn up in changed form, it aneunted to a 
eeuntere-propesal accepted when signed by complainants, wholly 

fignores the basis of fraud on which the bill is predicated, 

The decree calle for the payment of the sum of 22500, 
with interest at § per cent ger annum from the date ef seid sontract, 
Jue 17, 1922, when the earnest money was paid. It is urged that 
because the decrees is net for a enecifie eum but is thus Left for 
computation it is void. While subject te eriticien, it wan auffie 
elently certaig to deternine by computation the waount recuired te 
be paid. in a similar case the court weheld the decree on the 
doctrine “that is sufficiently certain wich can be made certain, * 
(Phillips vy, Zdsali et o)., 127 {11. 535.) 

The deeree will be affirmed, 
AFF IREED, 


Gridley, FP. J., and Fiteh, J., concur. 
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FRED BREGKE, 

Appellee, 
APPEAL FROM MUBICIPAL COURT 
v2. 


O. G*ROUREE and PHIL GRaAvER, 
Trading as G*ACURKE auto SALES Ses 
Appeliants, 


OF CHICAGO. 


, 
) 


WE, JUSTICN BARNES DELIVERED THE OPINION OF THE COURT. 


The statement of claim herein is for "$330 deposited 
with defendant eempany on one Willyseinicht aute,* ond alleging 
thet defendant refused to deliver the aute an4 the deposit. 

the affidavit of meritea is by Laurence O'Rourke, 
adzeitting that Ke is the warty sued as "0. O'Reurke* and alleging 
that he is the ecle emer of the business conducted under the 
name of the G. O“isurke Aute Gules Ue., and that defendant Grauer 
wae employed by him sg a seliesman; that eald deposit vas received 
by the latter as his agent on the purchane of such a sar for 71600, 
and that plsintiff not desiring to semplete the purchase, released 
hie claim to said car om ah agreesent that he should have eredit 
therefor on the purchase of snother car within six months, and 
affiant denies that there is any joint lisbility. 

There was a finding and judgeent entered against 
aefendantes “GC. C*Rourke and Phil Grauer* fer seid sum, from eich 
Laurenee O*Aourke and Phil Graver have appealed. So change, 
however, was sinde in the pleadings as te the nemes ef the parties. 

The evidence supports the affidavit of werite. It 
shows that Laurence O'Hcurke was the eole owner of gaid aute sales 
company, am? that Graner was a mere galesman and acted eolely as 
agent in the trarenction in queetion, and that the sale ef the ear, 


the release of the title therete, the deposit ef said money, ana 
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the memorendum of eredit were cach as alleged in the affidavit 
of merits. There == me attempt te prove joint liability. 
Fer that ressom slon¢e the judgment mist be reversed. The 
reversal of the judgment, hovever, does net prevent bringing 
en aetion ag inst Leurence O*Kourke for the return of the 
money. Ye cannot, however, pose on his liability upon this 
state of the record. 

| -sRBYSRGSED WITH FINDINGS OF FACT. 


Gridley, F: Jo, end Piteh, Je, coneur. 
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We find that Laurence O'Rourke was the sole owner 
of the @'Rourke Auto Soles Co., ant that defendant Phil Grauer 
Wat hie agent, and that the money sued for was depesited on a 


transaction with Laurence ©'Rourke only. 
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OCLARA S. ARENS, administratriz — RIT OF ERROR TO 
of the estate of JOHN M. ARENS, 
deceased, MUNICIPAL COURT 
DEFENDANT IN SRROR, OF CHICAGO. 
v5. 


WILLIAM “ARDELL and FRNEST WHITTARIR, 
administrators of the Estate of 
MARY W. WALLACH, deceaved. 


PLAINTIFY IN ERROR. 


Opinion filed Monday, June 13, 1927, 


STATEMENT OF THE CAGE. 


This ie a suit, in the Municipal ceurt, for 
real estate commissions. It is claimed by the plaintiff, 
Glata &. ‘rene, administratrix of the estate of her huebond, 
John M. Arens, that he broucht about in august, 1919, « sale 
of certain real estate to one Mary #. Wallace, now decenaed, 
for whieh he was promised by her the eum of $2176.50 as 
commissions. Thers was a trial before the court, with a jury, 
ana a verdict and judgment for that exeunt, with costz, 
in favor of the plaintiff. Tne judgment provided that it was 
"to be maid by the administrator in due couree of administration 
out of the assets, if any, of said estate, subsequently dis- 
covered and inventoried efter July 23, 1044, being the @ste of 
the institution of this cswe." This writ of error ite 
prosecuted te reverse that judgment. 

in the original statement of olaix, which wae filed 
on duly 23, 1924, it was set forth that Mary %, “allace, 
deceased, in August, 1919, promised and agreed to pay 
John x. Arens $1,506.00, as and for commission for the s»le of 
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her property, 5409-3447 S,uth Leavitt street, Chicago; that 
the said arens, acting pursuant te said promise, on jugust 
14, 1919, produced a purchaser for said premises, who was 
accepted by Mary W. Wallace, and to whom she sold the 
property; and that no part of the amount had been paid. 

On February 14, 1925, the plaintiff filed an 
amended statement of claim, inereasing the amount alleged 
to have been promised and agreed to be paid, from $1500.00 
to $2176, 5. 

The defendants, in their affidavit of merits, 
allege that Mary %. Wallace died on January 5, 1923; that 
adjudicatios, as to claime against her estate, was made on 
May 7, 1923, in the Probate Court, and the inventory 
approved on April 11, 1923; that although more than one 
year had elapsed since the arant of letters to the 
defendants, the plaintiff had not filed any claim against 
the estate, and that sche was, therefor, barred, 

The defendants, in their affidavit of merits, 
denied that Mary % Yallace, in august, 1919, or at any 
time, promised and agreed to pay Arens $1500.00, or any 
other amount, as and for commission for the sale of her 
real estate, 

In their amended affidavit of merits, they further 
alleged that at the time mentioned in the statement of claim, 
the said Arens was rectiver of the real estate in question; 
that he was appointed as such on October 15, 1918, in two 
foreclosure cases, one in the Superior Court, and one in the 
Gqreuit Geurt of Geok County, and continued to act as receiver 
of the real estate by virtue of such appointment, from 
October 15, 1918, to the date of his death on December 39,1919; 
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that ag such receiver, and while acting as auch, he wag 
incapacitated, under the law, from denling in the receiver- 
ship proserty for hia own personal profit or from deriving 
any profit or benefit therefrom, other than such compensation 
ag might be allowed to him by the court. 

When the cause was submitted to the jury, two 
interrogatories were presented te! them. One asked them if 
they believed from the evidence that Mary %. Wallace 
promised John M, Arens compensation for procuring a 
purchaser for her real estate; which was answered in the 
affirmative; and the other, if they believed John A. frens 
found a buyer for the premises in question, which me, alse, 
answered in the affirmative, 

Op sugust 14, 1919, Mary %. Wallace, and "dward 
S$. Wallace, her husbend, ae vendors, entered inte a wrétten 
eontract with John Sinkuse, ag vendee, for the esle of the prop- 
erty here in question, Yhe purchase price was $72,550.00... The 
contract contained no provision in regard to real estate 
broker's cowmigsaions, op May 20, 1920, the contract was 
conevmmated, the title going te Sinkus and one Xezenski, to 
whom Sinkus had eesigned an undivided half interest. 

AS to whether Arens preeured the esle of the 
preperty to Sinkus, and as to wheat, if anything, wae said by the 
Vallaces in regerd to commiselions, some of the chief evidense 
in the ease is that of Sinkus, who is the one who signed the 
contract of purchase. His evidence is substantially as 
follows: In the early part of August, 1919, when on 
Leavitt Street, near the property in question, he wade 
inquiries as to who vas the owner of the property, and as 
told by some tenants that the owner was a receiver, tho 


wae collecting rents, and whose name fags Arené. He then 
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went over to érens house, and got some information about 
the property, and the next day met him at his office, Arens 
told him that he was the reesiver and was handling the 
buildings temporarily. ‘hen he asked Arens if the buildings 
were for sale, Arens said they were, and when he ssked what 
the price was, Arens said he did not know whet the price would 
be, that he would have to see his lawyer and to come back in 
a couple of days. Later, in the office of B.7.J,0dell, the 
attorney for Mre. Wallace, about iuguet 14, 1919, the day the 
contract of sale was signed, he heard the subject of commission 
discussed, although he was in the reception room, and the 
conference was in Odell'es private office. There vere present 
there, at that time, Odell, Mary ". and Edward ©. Yallace, and 
Avene. He claimed that he heard Arens say that for producing a 
customer he wae entitled te a commie¢ion on the deal; that he 
heard wr. Yallace say to ure. Yallace, “hat are we going to do 
about this commiscion?® that he thought kre, “allace eaid, 
“J am going to arrange to take care of him." On that occasion, 
there Was some discussion about the orice, whether to sell or not 
at the partiqular price; He further testified that there were 
mortgages on each of the thirteen buildings, and that the 
indebtednes* was six or eeven months past due, so that the bank 
wae forced to foreclose the mortgages. 

The stenographer for Odell and the attorney for 
Mrs, Wallace in the foreclosure proceedings testified that she 
was present in Odell's office on an occasion in the summer of 
1919, when Mre, Wallace and Arens were there; that she heard 
Mrs. Wallace speak about paying a eowmission, Later, she 
denied that, and atated that che was not present. 

It is the evidence of B. F. J. Odell, the attorney 
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who not only instituted the foreclosure proceedings for 
Mary ¥. “allace, but obtained the appointment of Arens, os 
receiver, that in the epring of summer of 1919, Mr. ‘allace 
asked him if he had @poken to the receiver abott trying to 
sell the property; that Nr. Wallace asked hiw if he teld 
Arens that the Wallaces would psy a commission, and he told 
him he had; that he sugrested to wr, Yallace that he did 
not think it wae necessary to offer Mr, Arens a full com 
miseion; that at that time Mary Wallace wae oresent; that 
Mr, Wallace said, "Yes, offer the full commission, Maybe 
it will get a sale quicker, t¢ want to sell that property and 
get the money out,* 7 

He further testified that he filed two bills for 
foreclosure of the property in question, and then prepared 
& decree of sale, and in the sourse of the proceedings, had 
Arens appointed receiver; that in the case in the Circuit 
Court there wae a contest about Arena’ accounts a# receiver, 
and a reference to a Master, and ea decree by the court 
confirming the Master's report, which sade a surcharge against 
the receiver for woney which he had received but not aeceunted 
for; that a similar situaticn eroee in the ease in the 
. Superior Court, and that there war, aleo, in thet ease, 5 
surcharge againet the revetver for Various mounts, for which 
he, a8 receiver, had failed te account, 

The testimony of Odell wae ob jested to by counsel 
for the defendant on the ground that he waa attorney for 
Mre. Wallace in the foreclosure proceedings; that the tezti- 
mony sought, coming from him, vould be a dieclosure of son- 
fidentiel communicatione; that his testimony would be agcinet 
his elient who ia dead; and that he was interested in the 


reeult of the suit, as he had given a bond for Arens a8 receiver. 
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Counsel for the plaintiff, offered the testimony 
of one Meusel, who had acted as attorney for Arenas, as 
receiver in the foreclosure eases in the Circuit and 
Superior Gourts, and who was attorney for Wrs. Arene, 
as administratrix of her husband's estate. His testimony 
was objected to, and the objection sustained, 

Evidence was introduced by the plaintiff that the 
usual, custowary and reasonable rate for broker's 
commissions, in Chicago, is three ver cent, 

Evidence, algo, wae introduced that a claim was 
filed in the fetate of Mary %. Wallace, deceased, on 
August 14, 1924, by the istate of John KM. Arens, deceased, 
for $1500.00; that Letters were taken out in the “state 
of Maury % Wallace, decessed, on March 14, 1923, and that 
adjudication wae entered in that estate on May 7, 1923, 

There wae offered im evidence, on behalf of the 
defendant, an application for Letters of Administration 
in the Estate of John “. Arens, deceased, “hich wae filed 
in the Probate Court of Cook County, on March 9, 1950, and 
signed by Clara &. arens, widow of the deceased, in which, 
after setting forth the heirship, it stated the full value 
of the estate of the deceased to be not in excess of $400.00, 
Its admission was ob jected to by counsel for the piaintif?f, 
and the objection sustained, 


WR, PRESIDING JUSTICE TAYLOR delivered the opinion  - 
of the court:- 

The contract for the sale of the real estate was 
executed August 14, 1919, and if Jonn MH. Arens, vas entitled 
to a commission, it was due on that date. He died December 29, 
1919, but there is not a word of evidence that he at any time 
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made a claim for commission, 

Mary J. “Ysllace who owned the real estate and 
from whom the commiessidn is claimed, died January 25, 1923, 
Her will was probated February 16, 1923, An inventory 
wee filed in her estate April 11, 1923, The plaintiff, 
administrator, made no claim against Mrs. Wallace's ostate 
until August 14, 1924, exactly five years from the dey the com 
mission was due, in Gage srene was entitled to any commiesion 
when the claim was made. At that time, the claim made vas 
for $1500.00. tr. Wallace died January 30, 1925. The 
instant cage vas begun duly 23, 1964, and the statement of claim 
alleged $1500.00 ae due, the some amount for which the claim 
was filed in the Probate Court, An amended statement of claim, 
however, wae filed february 14, 1925, and, then, for the first 
time,the claim wae wade for $2176.%. Thie occurred more than 
five years after the sale of the property, and there is not a 
word in the record as to why the claim wae originally made for. 
$1500.00, Mre, Arene filed her verified petition in the 
Probate Court of Gook County, asking that she be appointed 
administratrix of the estate of her deceased husbend, John 
M. A¥ene, In that petition it appesrs thet John Ww. srens 
left no real estate and a personal estate not to excesd $500.00. 
Apparently, neither Arens nor hie wife had any idea that there 
were any commicaions due, The trial judge excluded the petition. 
In our judement, that was wrong. It was admissible as tending 
to show that the claim now made wae an afterthought and firat 
advaneed after Arene died. 

The teatimony of Sinkue, tho bousht the property, 

ie negligible. He testified that on the day the contract 
was signed, he was in Odell's office with ur, and irs. Gallace 


and irene and that these parties were in Odell's private office 
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and he was told to step outside, and ge into the reception 
Toom, and that he did 80; that tat was done so he 
would not hear what wae said between Odell, Arens and the 
Wallaces, But he testified the door was not fully cloeed and 
he overheard Mre. Wallace say thst she would take eare of Arens 
in reference to paying him a commission, On the whole, his 


testimony is of little value. 
Furthermore, it is very doubtful whether arens oould, 


in any view, be considered the “procuring cause" because, in 
Feality, it was not sufficiently shown that he found Sinkue as 
a purchaser, Sinkus testified that he talked to one of the 
tenants of the property in cuestion and asked her if it was 
for sale and who the owner was; that she told him to see the 
Yeceiver Arene, and where he ilved; that then he ealled 

up Arene in regard to the matter and afterwards they went 

down to Odellts office. Mor is Odell's testimony very satie- 
factory. He testified that he represented ure. Wallace in the 
foreclosure suit; that a nuwster of conferences were held at 
his office between Kr. Wallace and ‘inkus, Mre. Wallace being 
present once, in reference to the sale of the property, and 
that on one oggasion Mr. Wallace stated thit he thought it ad- 
Visable to offer arene a full commission in case he obtained 

& purchaser for the property, and that re, Wallace wae present 
at the time, OQOdell's stenographer, Helen “mith, testified 
that she heard Mr. Wallace estate in Odell's office that he weeld 
pay a commission to Arene if he sold the property. yt she 
also testified that livs. Wallace was not there at the time. On 
the whole, the evidence on behalf of the plaintiff is very 
meager and unsatisfactory, and, of course, Mr. and Mrs. ‘Jallace 


being dead at the time of the trial, there eould be practically 
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none on behalf of the defendants. 

As to the testimony of Odell, it was properly 
admitted, It was not a privileged communication between 
attorney and client. His testimony is to the effect that at 
some of the conferences in his office, Mr. and Mre. Wallace 
and Arens were present and that at other times he was told 
by Hr. Wallace to see Arens and to offer him a commission in 
case he sold the property, And he further testified that he 
Carried out this instruction, 

professional communications between attorney and 
client are privileged communications which the law on the 
groumd of public policy exoludes for the reason that greater 
mischief would result from permitting their admission than 
from rejecting them, If such communications were not excluded 
many would not dare to consult an attorney. The privilege is 
of the client and not of the attorney. people v. Marcofsky, 
219 {1l. App. 230. It is also the law that a communication 
between attorney and client is generally not privileged when 
made in the presence of a third person who is not the agent 
of the attorney or client. Sec, 2311, Vol. 5, “igmore on 
Evidence, snd iditions 

It is further contended that as Odell was surety on 
a bond given by Arense in the receivership proceedings, he, 
Odell, was interested in the Estate of srens recovering in 
this suit for commissions, and that error was committed in 
permitting him to testify. Sec. 3, Chap. 51, CGahill's Rev, 
BStats., 1925, provides that "no party to any civil actidn * * *, 
or person directly interested in the event thereof,shall be allowed 


to testify therein of his own motion or in his own behalf * * * 


a3) hs CA ORANG. =) Mae SN late) SLA lod Be 
BH Waker ys ee Ay mt , ae 


th Oe a Nt Roba D4 


8- i 

a vatnsbas teb ode to toes 0 enon 
vixegoty enw bind te womttact ode of tk 
ene: me _— sinimos es * tas ser at 











ee) Ringe 


susie: asi oa eokse sane te ri baal Samadi ottew oe anoi bas 
ak notaetemoo 2 mit aette o¢ hace si ena ot t evstl, ua Wea 
wt vont habeiniagtel des! oa ba seteaetg eas ip: om 98 of gaat 


hte 


we eae aii — it Frage Ree tam beksyyes c 
bts Yoatort i das sce TY cnaniteig le 
a no a odd aot sw scot dnetawanes Sea sak 3 wae ti) 
retest ‘todd noawet ‘edt tok seputoxs Be yong otkdug. 3 | to bqueng. 
edy colactmbs thet batts tureg ont be es bie 


bebuloxe ton b19w anol tao tamomeo dows, u mod gations can 
at vespsigglead edt steatosis ne tivance pe oub tem Bow ri. © 














Se | 


v tases seourette ¢ eda te fom ae anette one ho) 


ea? 





node oonelivicy ton Civili at ‘baht baa yonreten pte, "i 


tmeye edt tom at enw Were Bild? & Yo roaesang ont at abst 


cele: Deere 
we evottiety (8 .feov .Lfeu ost -noite z0 Youtotis eat te 


molt iba bas _ sousbiva : 
no bie % aaw EfehO" es tet Babastnow cede ob HO” OS OO ty 
eAarthepoorg qidaterice ot ég¢° at anera ed nsvly ‘barod oy vis 
at tettevooss aabitn to binsan bad ME baste wth! aaw \Irebo hae 
‘ah Hetthamwoo aay totais edt bay veotsatamos tot dibe HF saad 
ToM e'£Ttded (LO sgéad’ (So cosa wthteed | of mid aaliidaxtq 
1 .* * * gbttes Livie vite Of Yise on" sect” sebivote ase oe 
i ‘bewolle od Sigde, toowedd “taste edt at fofasrornd ltoouts Boats To shy 


lad Usted fiwo @td mt m6 woktem avo eid to ais wat tiitset of py 


aes | 





~lo- 


when any adverse party sues or defends * * * as the 
exeoutor or administrator * * * of any deceased person, 

** * unless then called as a witness by said adverce party 
80 suing or defending," eto, The interest of a “person 
directly interested" must be a legal intereet in the out- 
come of the suit, and an interest that is certain, direct mhd 
immediate, Ackman v. Potter, 239 111. 678; Flynn v. 

Flynn, 883 Ili, 406; Holland v, Peoples Bank, 303 I11, 381. 
it has been Guid that the interest of such a witness must 
be direct, certain and vested, Bellman v. Epstein, 279 Ill, 
34. It is stated that if the interest ie of a doubtful 
mature, it goes to the oredibility of the witness, and not 


to his competency. Stenhens v. Hoffman, #63 {11. i97, An 
exemination of the ¢aces in which Section @ has been dis- 


euseed, as it pertaine to the vhrese "person directly 
interested,” shows that even though Odell was on a bond 

for Arens, he, Odell, aid not have such an interest in this 

suit ae to discualify him as a witness, further, the record in 
this case would not be introduced in evidence in an action 
against Odell on the appeal bond. Feitl v. Chicago City Ry. Uo. 
#211 Y11, 279. In that case the court in discussing the question 





whether a witness was "directly interested in the event*® within 
the meaning of See, 2 Chap. 52 of our statute, eeid (nr. 286) 
*, test of such interest is whether he will either gain or 
lose by the direct legal operation and effeet of the judement, 
or that the reeord will be legsl evidence for or against him 


in some other action." In the instant case, Odell would 
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~lle 
neither gain nor lose by the effect of the judgment 


entered, 
For the reasons stated, the judgment will be 


reversed and the cause remanded for a new trial, 


REVERSED AND REMANDED. 


O*CONWOR AND THOMGON, JJ. GONCUR. 
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Vv. CIRCUIT COURT, 
ENE GOLDUAN, gook COUNTY. 
Appellent. 


Opinion filed Monday, June 13, 1937. 


UR, PRESIDING JUSTICE TAYLOR delivered the 


opinion of the court. 


On June 22, 1923, the plaintiff, Peter Sa relas, 
a licensed resi estate broker, entered into a written 
contract, under seal, with the North Sidé¢ fealty Co., 
by which he was exployed to sell resi estate and to 
receive as compensation for his services an amount 
equal to five per cent of the selling price of “all 
sales consummated directly by and through® his efforts. 


On September 14, 1925, & written agreenent for 
the sale of four lots for $13,500.00, was uade between the 
“North Side Realty Trust Humber 3" as vendor, and Thomas 
Levantis, Peter Ls Poulos and Constantine A. Sutter, 26 
vendees, and paysents vere mede thereon according to its 


erase 


On January 15, 1924, the slaintiff, cleising 


thet he sold the prorerty, brought suit in the Circuit 


gourt ageinst Js Es Bolotin and Gene Goldman, doing business 


ae the North Side Keslty Co., for 8675,00, being five per 
eent on the purchase price of. $13,500.00. There was 3% 
trial before the court, with e jury, and & verdict and judgnent 
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for the plaintiff, ageinst the defendant, Gene Goldman, in 
the sum of $675.00, fhie appeal is therefrom, 


fhe two defendents, J. £. Solotin and Gene Goldman, 
were both served with summons, and their appearances entered, 
fhe written contract of exployment of the plaintiff was 
signed as follows: ‘North Side Realty Company (Seal), Gene 
Goldman (geal), J. £. Bolotin, Sales ugr, (Sexi), Peter 
Sareias (Seai).* 


The evidence showe, substantially, the followingse 

On June 23, 1925, the plaintiff, ® licensed real 
estate broker, rent te work under the written contract above 
referret to, which wee signed, *Horth Side Realty Go., Gena 
Goldman (SEAL)." At the time in question, the Company was 
selling what was called the Elston Subdivision, The company 
had, according to the testimony of the defendent, Gene Goldman, 
from 5 to 20 salee managers whose duty it wes to tire salesmen 
to dell real estate; that at times the company had as many as 
20, and sometimes 100, sglesmen, 211 of whom were hired under 
contracts similar to the one above mentioned; thet she sigmed 
sometimes 16 or 20 et a time, The subdivision in question 
was owed by the North Side Realty Company, snd the salesmen, 
or agents, scld on & commission basis, which commission res 


paid by the company. 


it is the evidence of the sleintiff that he showed 
the lots in this subdivigion to mmny prospects, and among 
them one Leventis; that Gene Goldman asked him to go and 
see Leventis, and told him, the witness, thet Leventis had 


seen the property some scnthe ago, but that the company was 
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unable toe close the deal, or do anything with it; thet she 
asked him, the plaintiff, to go and see Leventis right away; 
thet he then, in the presence of Gene Goldmen, qailled up 
Leventis, and made an appointment with himjy that inter, he 
went and saw Leventia, showed him a map of the property, 
talked to°him about the property, and Leventic teld hia 

he would give him his answer the next Monday; that that was 
sometime about the first week in September, 1923; that he 

saw Leventis twice and was with him one-half to three= 
quarters of an hour each time; that he dic not take Leventis 
out to see the property; that it was on Saturday that Leventis 
told him he would give him « definite answer on Nonday; that 
he went to see Leventia on Honday, and Leventis told him that 
he bad bought a place on Herth Avenue and 56th street with his 
sousins; thet if he decided to buy the procerty in cuestion, 
which he, the plaintiff, hed epoken of, he, Leventis, would buy 
it from him; that leter, in the office of the defendant, he 
sav a contract whereby Leventis had bougit the property in 
question for $13,500.00; that *Leventis toid me he didn't 

pay thet wach, he peid less, figuring on deducting the com 
missions thet I shovld get, snd Mr. Leventis sxid I was a 
poor salesxen because i didn't offer him parg$ of my commissions 
in order to close the deal.* 


On Objection for the defendent, the cour§ struck 
out the statement just quoted, 


fhe plaintiff further testified that after he found 
the gles contract, he asked Hiss Goldman and Mr. Goldman for 


his commissions; thet his commissions were $675,00, 
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On cross-exeminstion, the piaintiff testified that 
he talked with Mise Goldman and Bolotin about Leventis as a 
prospective purchaser; that he asked Hiss Goldman why Leventia 
did not buy, and she enid she did not know; that he said he 
was gcing to consult his brother-in-law; and that she told him to 
go and see Leventie and get him to buy the property; that he 
telephoned to Leventis, made an appointment, and then he went 
out and talzed te him about the property, and quoted to him 
the price; that Leventis told him to come buck on Honday; 
that he, the plaintiff, asked him to make an offer, subject 
to the approval of the firm; that Leventie told him that on 
Monday he would let him know definitely whether he fould buy 
or not; that he saw Leventia on vonday, and asked him whet 
was his decision; that Leventis said, *Sothing; I buy away 
out at Herth Avenue end 56th street; with my cousing;* that 
at the close ef their talk, Leventis gaid, *In ease I would 
decide to buy this perticular property I would opll you;® 
that he, the plsintiff, then went back to the effice of the 
defendant, and there saw the contract with Leventis’ neze on 
it for the purchase of the property in cuestion, for 
$13,500.00; that he talked to Nies and wr. Goldman, and they 
*told me that they would pay me;* that a few days later, he talkeil 
to Geme Goldman, and said to her, "Renember when I told you 
lest daturdsy thet he would decide and give me his decision 
Monday morning?® thet she said, *Yes;* that he then seid, 
*®Evidently you must have closed the deal with him, because 
this morning he told me he didn't buy that, he bought on 56th 
and Horth avenue with hie  cousing;* that Gene Goldman then 
ssid, *Don't say any thing, i will pay you;* thet wr, Goldma 
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said the same thing; that two days later, beoruse they did 
not pey him out of the 20% that was paid down on the lots, 
he euit,. 


in rebuttal, the plaintiff testified that when he 
saw Leventis, after telephoning to him, it was at Leventis! 
restaurant; that he and Leventis sat at the table in the 
restaurant and discussed the matter about three-quarters 
of an hour; that he and Leventis both talked in Greek, which 
language they svoke fiuently; that they telked of nothing 
but the property in question; that he told Leventis that 
Gene Goldsaan had told him thet the price was going up and 
tonsdvise him te buy, end act quickly; that it wae on that 
Secession that Leventis told hia to come back On Honday; 
that in their conversation on Monday, Leventis thanked him 
and t01d him in ease he bought the lots in question, he 
would buy them from hin, the plaintiff; that when he rent 
back to the office on Saturday, he told Gene Goldman that 
Leventis was interested and would give him a definite anse 
wer Monday morning. 


Leventis, who, together with tre others, bought 
the property in question, was called by the plaintiff, snd 
testified that the slsintiff came to his plaee of business, 
and he eaw him at once, and that he had no telephone converss- 
tion with him previous te thet, On cross-exauination, he 
testified that the plaintiff cane to his store and told him 
he was a real estate salesman; that that was the latter 
part of August, or the early part of September; thet he 
told the pleintiff he already inee about the property; that 
he might drop in some other tine, and if he, the witness, 
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decided to buy, he would let him know; that that was the only 
time he taiked with the plaintiff before he closed the deal; 
that the plaintiff came to see him several times after the 
property wee sold, On redirect exasination, he testified 
that he told the plaintiff? that he knew about the property, 
and if he could get the persons he always bought real estate 
whth, perheps he would buy it, ctherwise he would not be ine 
terested; that he bought the property treo or thrée days 
later; that he talked to the plaintiff about the property, 
and saw Gene Goldman several tines between the first tine 

he sew it and the time he purchased it, On re-cross exaninae- 
tion, he testified that he bought the property vit» two other 
men, his interest being one-third, 


On behalf of the defendant, her testisony and that 
of Bolotin, 2 reales manager for the North Side Realty Company 
was introduced, It is the evidence of the defendant that she 
did not recell that she ever talked to the plaintiff befere 
the time the contract in question for the sale of the lots 
to Leventis, and others, was signed; that she did net see 
his in the latter part of August, or the early part of 
September, nor ask him to see Leventis about the purchase 
ef the lots, nor talk with him, st any time prior to the 
time the contract was signed, about them; that ehe did not 
¢ell in that she had shown the property to Leventis; that 
she never disousssd the metter with him at all; thet one, 
Salekson, brought Leventie to ber ae & prospect; that 
Selekson ase selesman in the employment of the North Gide 
Realty dompany; thet she, herself, sold the property to the 


three men whose names appear on the contract. “nm erosse 
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examination, she testified that the partnership is composed — 
of William Goldman, Lovie Goldman and herself, Gene Goldman; 
that she did not talk to the plaintiff about Leventis, nor tell 
him that she head shown the property to Leventis, nor urged 

him to go Owt and see Leventis; thet commissions on the ssle 
in question were paid to Salekson; that she head no personal 
conversation with the plaintiff at 411 after the dezl was 
consummated, and never talked to him about thet property, 

Or any Other, 


From the fewegoing evidence, it is obvious 
that the question whether the services of the plaintiff, 
as sales agent for the Herth Gide Realty Company, led to 
the consummation of the sale in question, depends upon 
the credence to be given to the vsrious witnesses, alekeon 
for some reason was not ealled, The evidence of the plaine 
tiff, taken by iteclf, mkes out 2 cause of action, and, 
considering the verdict evidently was believed by the jury, 
anc in such @ ease as this, that ie a fact of considerable 
import, because unless the record here shows inconsistencies 
and discrepancies, stich exst serious doubt upon the oredibile 
ity of the plaintiff, we would not be justified in overriding 
the verdict as being egainst the manifest weight of the evidence, 
The evidence shows that the Jorth Side Healty Company hed a 
get of sales managers, and that under them there were a 
large number of real estate salesmen, enoh of whom, pre=- 
sumbly, was at work underteking te get purchasers for the 


yaricus lots in the subdivision in question, fhe plaintiff 
was one of these salesmen, According te his testimony, he 


got certain information from the sain office, then undertook 
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to get Leventis to purchase the property in question, with 
the result that Leventis and two of his friends bought the 
property, That he got Leventis to buy the property is denied 
by the testimony of the defendant snd others, That being 
the siturtion, we do not feel justified in overriding the 
verdict of the jury. 


It is contended that the judgment cennot stand, 
om the ground thet there was 2 nonejoinder of d«f endants, 
fhe written contract of employment of the plaintiff is, 
on ite face, somewhat confuging, insemuch as it first 
recites that it wes made between *J, E. Bolotin, for North 
Gide Realty Company, party of the first part”, and the — 
plaintiff, and it is signed, “forth Side Realty Go., 

Gene Goldwen (Sezl), J. E. Boletin, Sales Mgr. (Seal) 

Peter Garelas (Seal)®,. In our judgment, with the contract 
in that condition, and the pleadings as they are, the plaine 
tiff was entitled to gue as he did, *J, BE. Bolotin and Gene | 
Goldman, doing business as the Nerth Side Reality Cospany,* 
and then, before verdict and judgment, dismise as to J, E. 
Boletin, end have judgrent entered apninet Gene Goldman. 


Gene Goldman wes served an® pleaded te the declars- 
tion, but filed «no plea in abatement, on the ground of 
non-joinder, She must have known who her partners were when she 
was sued, and it was her duty to object to their not being 
joined with her ss early as possible by way of plea. in 
Sinsheiner ¥s Skinner,s! g. Coe, 165 It1. 116, 121, the court 
seid, "The ruke ic a familiar one that in actions ex contractu 
all perties jointly liable sheuld be joined as defendants, 

But if a party who should heve been joined is omitted it is 
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well settled that the other defendants can take advantage 
ef the nomjoinder only by plea in abatement.* Doing busie 
nese, as the evidence shows the defendant did, and using 

& name which purported to be the name of a corporation, it 
looks very auch ae though some effort wes made to concesl 
the names of those who constituted the, so-called, worth 
Side Realty Company, Further, it appears, from a sollequy 
which took place between the court, counsel representing 
the plaintiff, and counsel for Gene Goldwan (out of the pree 
sence of the jury),that the satter of non-joinder was dis- 
cussed, and it esas finally agreed between counsel and the 
court that if there was any judgsent, it should go acainst 
Gene Goldman, doing business as the Korth Side Realty 
Company. 


it is further contended for the defendant, that 
error was committed in regard to evidence perteining to an 
alleged settlesent, Ween the plaintiff was being examined 
by his cousel, he was asked how long he continued in the 
service of the company, and he ended bis anever by saying, 
*tThe Gffered me only $100.00, and which I refused." counsel 
for the defendant objected, end asked that the answer be 
stricken out, The court then said, *It is absolutely improper 
* * * 4t will be stricken ont and the jury instructed to 
disregerd the statenent,* 


When the plaintiff ena asked by his counsel, * when 
you requested your commission, did they make you an offer of 
Bettlemant?® to which he enswered, *They didy® cowmeel for 
the defendant objected, end the court then said, “Sustained, 
Any offer is incompetent." Counsel for the plaintiff then 
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offered evidence showing that subsequent to plaintiff's 
request for compensation as comsissions, the defendants 
made him an offer of £100.00 for his services. The court 
then said, *It will be refused. Tye jury are instructed to 
disregard any such offer, or any testimony of sua offer,* 


fhe law ag to the competency of such evidence is 
discussed at large in #igmore on Evidence, Section 1048, 
In our opinion, the evidence was properly rejected and the 
jury rightly instructed to disregard that the plsintif? had 
said on that subject. Gut, notwithstanding the incompetency 
of the testimony, considering the instructions civen by the 
court to the jury, we do not feel that we are justified in 
holding that what took place on that subject constitutes 
sufficient error to justify a reveranl of the judgment. 


For the reasons atated, the judgsent will be 
affirmed, 


APF IRVED 


O'CONNOR AND THOMEON, JJ. CONCUR. 
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PHILIP 4. COPEMMAVER, ~~ 

Appellee, APPEAL FROM 
MUNICIPAL COURT 
cm circs00. 


¥e 


IBGSTAUP BURREE, INC., 
: Appellent,. 


Opinion filed Monday, June 13, 1927, 


BR. PRESISIG JUSTICE TAYLORS delivered the 
Opinion of the court. 


On November 6, 1924, the plaintiff, Philip A. 
Copenhaver, brought suit in the “micipal Court agadnet 
the defend-nt, ingstrup Bubrke, Inc., te recover damages 
for the non=-perfermance of an alleged contract under : 
which the defendant wee to do eertain work on 2 build- 
ing being constructed by the plaintiff. there ras a 
trial before the court, with a jury, ond a verdict end 
judgsent in favor of the vleintiff in the sum of §860,00. 
This aypesl is therefrou, 


In the statement of clsim, the plaintiff alleged 
*thet he entered into & eritten contract with the defende 
ant for painting sn¢ decorating hia building; that the de= 
 fendant breached and refused te earry out seid contract, 
after being duly and legelly notified to preeeed to the 
damage of this plaintiff of Kight Hundred (€600,00) Dollere, 


plaintiff being obliged to pay Six Hundred ($600.00) Dollars 
more than the contract to other contractors to do the same 


work ae the defencent agreed to do, end Tro Hundred (#200,00) 
Dollars desages on aecount of the delay caused by the breach 
and refusal of the defencant toe carry Out its contract.* 
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The defendent filed an af fidevit of merits, in 
which it denied that it we indebted to the slaintiff in 
any sum; end in which it was elieged thet it "did not by 
any one duly authorized by it, enter into a contract with 
plaintiff to decorate plaintiff's building, 22 «lleged 
in plsintiff's stetement.* 


It ia the theery of the plaintiff that, on 
April 1, 194, he entered into & eritten agreexent i th 
the defendent, whereby the defendant, ss contractor, agreed 
for the sum of $1,096.06, *to provide all aaterials «nd 
perform 211 the work for the entire erection «nd completion 
ef 411 painting and paper heaging, in & three (3) story 
brick aparteaent building * * *, including each and every 
itez, 2s described in the epecificsticons, and shorn on 
drawings prepared by Duckworth Srothers * * *, Architecta, 
and te deo, to the satisfection of the architect, everything 
required by him by the generel conditions, specifications 
and drawings. * * ** and whereby the defendant agreed to 
complete the work &s soon ae the building was reedy to 
receive the painting and psperhanging, «nd *te pay, or allow 
the owner, am liquidated demage, the gum of Five Dollars 
($5.06) for each day thereafter, Sundtys snd legsl holidays 
not included, that the work reasins uncompleted;* that the 
defendant failed and refuse¢ to do any of the work, and thet 
a8 @ result, the plaintiff hed to pay to have the work done, 
$600.00 more then the origins1 contract price, snd that by 
reasoy of the delay, he was entitled also to recover $209.00, 
being $5.00 a day for forty dseys. 


Om the other band, it is the theory of the defend=- 
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ant, that although the contract in question was signed 

by one Yeidner, who wee in the euployment of the def endent, 
and he solicited contracts for the defendant, it wae signed 
by him without authority, and so did mot bind the defende 
ant; that the dejay is not chargeable against the defende 
ant, ani that certain evidence which wes offered on the 
subject of demages was incospetent. 


(1) Ae to whether a binding contract was made 
between the parties. The defendant Ingetrup Bukrke, Inc., 
is & corporation, of which Walter ingstrup ia orésident. 
In the spring of 1924, Deeckworth Brothers, architecta, 
who were employed a2 superintendents and architeets for 
the plaintiff concerning the building of a three story 
apartment building, drew certsin clans and specifications, 
and had different contractors figure on thea. 


Gome time in March, 1924, one Weidner, who was a 
drapery men and interior deeorstor, and eaployed by the 
defendant, presented to Ingetrup, president of the defend=- 
ant company, certcin plams snd seked him to figure on them. 
Seldmer steted thet he got the plens and specifientions, «nd 
took them te Ingstrup, and showed then to him, and thet 
Ingetrup went over them and figured out a price; thet he, 
Weidner, in the presence of Ingstrup, gave the figures to 
the stenographer to write out on the typewriter. 


There was offered in evidence a letter of uarah 


Weidner," and addressed te Suckworth Bros., Architects, 


(referring expressly to the three story apartuent building 
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a 
of the pleintiff) ae follows; 
"We hereby agree te furnish all laber and wateriale 
necessary to execute the oe decorating, and 
wood finiehing in the above mentioned building, 211 
work to be carried out in 2ecordance with the vlene 
and specifientions, for « cengiderztion of One Thouse 
and Winety Doliare (£1090,00). 
Trusting thet the above will receive your favor-. 
able consideration,*® ete. 
Weidner further testified that he wae called 
by the defenisnt ani went to the office and that Buhrke, 
the treasurer, told him that he had received 4 telegram 
from Guckworth Brothers, the architect, to go to their 
office te sign & contract for the building; that Bukrke 
told hia to go down there and sign @ contract, which he 
aids that he then went back to the defendsent's office 
amd told Guhrke that he had signed the eontract, end 


gave Suhrke a copy of it. 


It is the evidence of Duckworth, the supering 
tendent snd one of the architects for the plaintif{, that 
he drew the plane and specificetions to construct the 
building, and then had different contractors Zigure en 
them; thet om Usy 7, 1924, he received = letter from the 
defendant, requesting that Ouckrorth Sree, send speeifica- 
tions for the work te it; thet om Nay 7, 1994, he sent 
by sail @ eopy of the specificetione to the defendant, 

together vith a letter etating that he was enclosing them 
| pursuant to the defendent's request in its letter of way 
9, 1994; that the contract ens averded to the defendant 
company, which hed msde the lovest bid, the contract being 
signed weidmer, im his presence, fer the defendant 
compeny, the contract is signed ee follows: * Ingetrep 
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Buhrke Co., Per Emil #. Weidner, 8. A. Gopenhaver,* with 
& sea) opocsite the words, *Ingstrup Suhrke do." 


On June ll, 1924, Duckworth Sros., architects, 
sent 2 letter to the defendant asking that sompany te wake 
arrangesenta to start work on the peinting contract, on the 
Building in question, et once. On July 2, 1924, they cent 
another letter to the defenient, stating that they hed been 
waiting fer. over three weeks for the defendant to begin 
work, 2nd setifying the defendant that, under pars greph 
40 of the General Gonditions of the specificetions, unless 
werk was begun within 48 hours, that they, Suskserth Bros., 
would be obliged to sexard the comtraet to some other painter 
and charge the difference between the new contract and the 
defendant's contract to the defendant, 


Buckvorth further testified thet about 40 dsye 
after he first notified the defendant to preesed eith the 
work, he gave the contract te one Sreanan, with the sae 
specificesticns; drawn by them the same architects, <nd 
that Brennan did the work and was paid $1690,00 on his 
eontracst. He further testified that between June 6 and li, 
he telephoned the defendant company snd talked wit some man 
there in regard te sending men to the building te do the 
work; that the man vith whom he talked on the telephone 
. S814 ke would send wen out in a few days; that he asked the 
men to whom he telephoned at the defendant company’s place, 
to get men on the job to puint and prime the gash; thet the 
man to whos he speke said he would send them out in 5 fer 
days; that he called the defendant on three er four differ= 
ent occasions; that sll that sas said by the one to whom 
he telephoned, was that he would get sen out in = few days; 
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that when he called up the defendant on the telephone he 
asked for the san who hed charge of the Copemhaver job at the 
place in question, and thet then he would be referred to the 
one who had cherge of it. 


The evidence for the d-fendant consists, chiefly, 
of the testimony of ingstrup, the presidents He testified 
thet Weidner eee in the defendant's exployment in the early 
part of 1984, that Weidner asked about a figure on © three 
story building, «nd presented certain plans, Sut that he 
presented so specifications; thet be, ingstraép, about March 
28, figured on the plans without specificetions; that he 
never sew the letter dsted “serch 28, which wes addressed te 
Guckworth Srea,, until it wae shown te him at the trial; 
that in June, tueckworth Bros, asked his about sending men 
on the job, and he teld then he snew nothing about the oon 
tract; thet one of the Suckeorth Bros, said that the cone 
tract had been awerded to the defendant company, and =sked 
te have men sent out to do the rork; that he, ingstrup, said 
he would have te lock up the sontract first and see what it 
was; that Duckworth, about five or six days later, eslled 
up @cainm about sending sem on the jobg that seanwhile he, 
ingetrup, hed lecked up the centract; that be then toid 
Tmekvorth that the defendant could not de the eork, es 
they hed not signed the contract; that when they had given the 
figure, they gid not have any specifiestions to figure on; 
that the first he knew that Weidner had signed the contract 
wns after the time shen Suckerorth called up about sending 
sem on the job. He further testified that the figure of 
$1090.00 in the contract in question, wes not a fair om 
reasonable estimete .for the work, On cross-erexinetion, 
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he testified thet he did not have the figures that were 
made up in Earch, when, he said, he axde some figures 

that were not based on the apecifications, tut he did 

have a copy of the eontraet in his files. As to the letter 
whieh wes sent by the defendant company on May 7 to Duck= 
worth Broa., architects, requesting thew to “send us 
specifications for the printing of the Gopenhsver Building,* 
he testified that he did not know whether thet eas done at 
his inetruction. He further testified that ehen Weidner 
brought in the plane for the job, he gave him = teaporary 
figure thet was to stend until he get the specifications, 
which he did not have at that tine. 


Bubrke, the treasurer of the defendant company, 
testified that he mever hed any telk sith teidmer about 
the Gopenhaver property, end did not direct hia to ze to 
Dackworth's office and sign the contract. On erosseezazina- 
tion, he testified thet he wight have seen the proposal, or 
a copy of it, but that he did not believe he ever sae the 
plane and specificstions, 


It is admitted by the defendant thet Zeidner fas 
in his employment, «nc@ thet he sclicited eoentrects, cut 
it ig contended that, under the terms of his e«ployzent, 
he was not authoriged to erecute the contract in question, 
fhe evidence of Suckworth, one of the architects who had 
eure ef the setter for the owner, practically corroborates 
the evidecce of #eidner as to his authority to aake the cone 
traet in question for the defendant. According te futke 
worth, Duckworth Bros, Architects, drem the plans and specifica- 
tions te construct the building, #nd then had different con=- 
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tractors figure on them, and on Yay 7, 1924, they received 
& letter from the defendent, requesting that Suckworth sros, 
send sepecifientions for the work to it, the defendant, end 
that on tay 7, 1924, they sent, by mail, a copy of the 
specifiestions to the defendant, together with a letter 
stating that they Were enclesing them pureuant te the dee 
fendant's request, in its letter of uay 9. The evidence 
®leo shows thet the contract was awarded to the defendant 
@mpeny, becatse it mxd¢ the loweaet bid, the bid being 
$1090.00, as ateted in the letter of areh 38, 1924, sent 
by the defendant to suckworth Broz., Architects. 


It is true thet sone of the material testizony 
ef Weidner is denied by Ingstrup and by Buhrke, but, nevere 
thebese, it is aduitted by Ingetrup that while Yeidner ree 
quested him, the defendant, te figure on the building in 
question, and presented certein plans te him, Ingstrup says 
that Seidmer did) not present any specifications. Ingstrup 
admits, bowever,; in his testimony that the defendant had the 
specificetions im its files after they were sent to it, and 
got then from the architects. It rill thus be seen thet it 
is not, in reality, denied by Ingetrup, for the aefendant, 
that the matter of doing the work sn the building in queetion 
eae eonsidered and entertained by the defendant, and a bid 
made in eetusl figures, the only denial by iIngstrup being 
thet when it came to the setunl signing of the contract, 
Weidner waz without eufficient authority. Certainly, however, 
considering 211 the evidence, particularly that of Duckworth, 
the architect, and the conduct of Ingstrup, which he, hime 
self, testified to, in considering and seting upon the job 
im question, which bad been solicited by ‘eidner, and 
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brought by Weidner te the defendant's attention, the 
only obvious probability ie that the defendant intended 
to, snd did, by reseon of the knowledge and conduet 

of its officers, authorize and senction the act of 
Beidner in signing the contract in question. Certainly, 
in view of the evidence on that subject, it would be 
highly unreasonable for thie sourt to override the 
verdist of the jury. If they Believed the testizony 

of Duckworth and Weidner, which esa corroherated by 
eertain letters, as ap®inst what say be considered 
merely partiel denisls by Ingstrup, they were bound, 

ae & setter of reason, te conclude thet the evidence 
justified the conclusion that the defendent entered into 


the eontrect in caueetion, 


Ae to the argument that $1050.00 was en 
unretsonably low figure for the work in question, it is 
sufficient to say that the letter of tarch 28, gave that 
as tae figure for the painting, decorating and wood 
finishing to be carried out in accordance with the plans 
and spesifiestions, «nd later the defendant signed the 
eontract in question to de the work and furnish the 
materials fer that azovnt. 


{2) It ie urged that the plaintiff wes net 
enfitied to recover $200.00 damages, which were allewed, 
‘presumebly, for forty days deley, et $5.00 per day. ‘The 
evidence of tuckrorth is to the effect "thet about = month 
and « half,* or about forty days, elapsed between the tine 
thet he first notified the defendant te proeeed with the 
work, and the time the osntract eas started by the Brennan 
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Gompany,which was the company that finally did the work for the 
pleintiff; and, in vier of the fzot that the contract pre- 
vided, in Article 2, that the defendant should pay aa liquie 
dated damages the sum of €5.00 for ench day of delay, it follows 
that the jury eee justified in concluding thet the plain- 

tiff hed been dameges to the extent of 2200.00 for the delay 
Caused by the defendant's breach of the ountract, 


(3) The plaintif?, to prove, in pert, the damages 
which he cleimed he had suffered by reason of being compelled 
to have the work done by others, at the trinl, introduced 
in evidence, over the objection of eounsel for the defend- 
ant, the contract *hickh the plaintiff made with the Brennen 
Goapany, eho actuelly dic the work after the refusel of the 
gefendant te go on with the contract. fhe figure in the 
Brennan Gompeny contract for the work end saterials, 2s 
#1696.90, that is, $660.00 more than the figure in the 
eriginsl contract betreen the plaintiff and the defend=nt, 


It was urged for the defendent that the terms of 
the tee contracts varied somewhat, in thet thecentrect with 
the Brennan Gompeny included sore werk and miterial then that 
between the plaintiff and the defendant, An exazineation of 
the tro documents shows that there is some difference, but 
as the trial judge said, both contracts were drawn by the same 
architect, and refer to the same specifications, and ouckrerth, 
one of the architecte, testified that he “used the eae2e plans 
and epecifications in the emse of Srennen that were used* in 
the defendant's contr=ct, and shen asked, “Were there any 
alterations ¢r changes in the slans and specifications, betreen 
the ingetrup Buhrke contract snd the Srennen contract?*® he 
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Buch being the evidence, in our judgment, it eae 
competent, and the Brennan Cosiptny contract properly admitted. 


For the reasons set forth above, the judgment will 
be affirmed, 


AFFIRMED. 


O'CONNOR AND THOMSON, JJ, cORCUR. 
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BR, PREDIOING JUSTICN TAYLOR delivered the opinion 
of the court, | 

On Kweh 7, 1925, the plaintiff, Mary &. Ferguson, 
began an action of trespase on the @ave in the Vireuit 
Sourt of Gaak County againet the defendant, Hermon ie HOW, 
Qn April 23, 1925, the plaintiff filed a deglarution, ehioh 
alieged, substantially, the following: That the defendent, 
her brother, who was engeged in the buciness of buying ond 
selling bon’s, through misrepresentations, persuade her to 
turn over to hie for sale $11,009.00 of wumicipal bonda; 
that afterwards, he falsely and fraudulently represented to 
her that he hed sold them and had received only $4,600.00 
for them, wherens, a6 a matter of fect, he had received 
$11,000.00 fer them; that all tegether he had paid back te 
her, for the gale of the bonds, only $8,000.00, lesving due 
to her $3,000.00 of principal and certain interest. 

On dune 36, 1985, leave was given the gigintif? te 
change the form of action from tort to asuumpeit, and to 
file inetanter an amended declaration; and on that day 
the sisintiff filed an amended declaration, whieh alleged, 
eubstantisliy, the follewing: - 
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dae 
That on dune 36, 1915, the defendant was indedted 
to her in the sum of $11,000.00, beings the preoceada of the - 
gale of trenty-tro $556.00 municipal bends ef the City of 
Huron, in the State of “outh Dakota; that the defendsnt 
reerived $11,000.00 for the exis of the bonds, but only 
paid over to her the sam of $8,000.00, made up of the following 
items: €4,000 om June 83, 1915; $1,000 on July 1, 1918; ong 
$3,000 on November 18, 1934; that the total indehtedneas, 
principal an4 interest, still duo and unpaid from him te 
her, wae $5,975.00. the amended declaration in addition te 
the foregoing, also contained the common opunte, 
On Ootebar 2, the defendant filed a plea of none 
neesumpsit, and, aleo, a plea of the Statute of Ligitsetions; 
it Being set up in the lntter that ho, the defendant, did not, 
at any time within five years before the commencement of the 
action, undertake of promise, in manner and form as the 
plaintiff kad charged. On October 10, 1925, the plaintiff? 
"thes a replication to the defendant's ples of the “tatute 
of Limitations, 

There waa a trial before the court, without a jury, 
and a judgment in faver of the defendant, This appeal is from 
that judgment. 

The plaintiff, Hary Ne Ferguson, and the defendant, 
igfmon Kh. Howe, are brother and sister. The de‘endant, in the 
year, 1915, was in the buciness of buying and selling bonds, 
aNd wae gonnected with a bond house. For a good many 
years, he Gealt in Gity of chieage “pecial Assesement Bonds. 

In June, 1915, the plaintiff eas the oener of tventy- 
two $600.00 City of Huron, South dakota Bonde, on which 
interest wae paid regularly twiee a year. in the eatly port 
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of that year, the wlaintiff and the defendant had some talk 
eongerning the bonds, 1m the course of whieh, aecording to 
the testiwony of the plaintiff, her brother told her that 
the bonde were "no good"; that she would never get the money 
for them, that the City of Huron rae about to stop paying 
the interest on them; that the beet thing for her to do was 
to let hie take them and see what he could get for thom, 
She testified that he told her that aetoty for weeke and weeks, 
and that finsiliy, about Janucry 23, 1914, she gave hie the 
bonds to #¢1]1. The defaniant took the bonds, and according 
to hie testivony, wold thew to one Kimball, whe at the tise 
of the trial, wae dead, the defendant @laimed that he got 
only $4,000.00 for the twenty-two bonds. 
There tas offered in evidence for the def ndant, 
a dooument dated, Chiesa, Jiume 2%, 1915, shich is ae follows: 
*iee, GH. BR. Howe, 
Bought of urs, Mame Fercuson, 

11,900.00 City of Huron, South Dakota, 3% Bonde, 

duted January 2, 1990, due January =, 1946, fer 4000.00 

less interest from 6/25/15 to 7/2/15 : $.33 


Keeeived Payment, 
(Signed) Maye Peequror.* 


It ie the evidence of the plaintiff that the 
defendant took the bonds and sold them, and on dune 29, oolled 
her up, and she went to his office, and ha gave her £506.00 
in @agh and $3500.00 in Park Ridge end Chieage Benda; that 
her brother told her thet wae all he gould wet; that he said 
he sold them to a pavnhroker in the iguth, he further 
testified that a year later, in 19165, her brother wat 411 at 
her house, and told her "that he did not feel rivht about the 
bonds, and be gave we a nete for one thousand dollare;" that 


"He eaid when that thousand was paid he would give me cnether, 
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~ hme 
and he would continue to give me another note for a 
thousand until he would give me the face value;* thet “he 
444 not feel right about it, did not do the richt thing dy me, 
He was going to pay me the full amownt;" thet in the fall of 
1916, he paid the $1,000.00 note; that at thet time che 
Believed $4,006.00 wae all he got for the bonds; 
that she first learned in Oetober, 1994, that he bad received 
more than €4,000.00 for the bonds; that she talked to one 
Dunning, . lawyer sbout the matter, and that Dunning wrote 
to the City of Auron and found thet the bonda had been paid 
im fuli; that Gwmning then called up her brother and told 
him that she had left the matter in bie, Ounning’e hands, for 
coliestion. ‘he testifies, aleo, that efter she found out 
that he got the face value of the bonds, ahe went over to his 
office and told him thet she needed some coney, and ssid, 
"You know you owe me money,” and her brother aaid, *sell, I 
will tell you whet I wild do. I will give you this intereat 
note for $2,000.00," that at thet time her brother gave her a 
oheok for €1,000.00, and a mote for $4,000.00, which note 
wad paid about a year later; that at that oonversation, then 
the spoke of the $11,000.00, her brother scid, "I am going to 
pay wp:* thet he farther said, *In January I am woing to e¢11 
tome bonds, and I will say you the other $4,990.00; that will 
make the $11,000.00." 
Tye evidence for the plsintiff ie corroborated 
by the testimony of Albert 2. Sunning, 2 lawyer, thom the 
- plaintiff retained in Getober, 1924, This suit was begun 
by punning, fer the plaintiff, but at the aotue) beginning of 
the trial, on the ground that he expected to testify, he wit? 
aree, and other attorneys vere eubstituted in his stead, ii’ 
evidence ic to the effect that sfter being retained, he #ro 
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to Huron, South Dakota, about the bonds, and after he got 

a reply that the bonds vere paid in full, consulted the 
pisintiff, and, then, on Rovewber 13, 19234, telephoned the 
defenimnt, to make an appointment, with him, and that at that 
interview, the defendant having aaid that he did not have time 
to s6¢ Dunning, and famning then saying, *I have got a matter 
in wy hands for your sister for the amount of woney thet you 
euberzied frow her on the sale of these bonds, these South 
Daketa Bonde," the defendant aaid, */olt a woment, i will be 
wo in your office in ten minutes;* that, accordingly, the 
defendent came to his office; that shen he asked the defendant 
if he was ready to ouy the balance due on the bonds, the 
@efendant said, “Ho. I sould not pay them if I wanted to;* 
that then Dunning said, "That ie up to you, You had that money, 
eoliceted that woney, and only paid of f $4,000.00;" that the 
éefendant said, "I paid over another thousand at another time, 
and paid another at another, which makes $6,000.00 in »11;* 
that he aoked the defendant "‘here is your avidence?"; that 
there was some further discussion of the aeecount, and then the 
defendant saidy *I am not able ta way ~ I oannot pay all now, 
If I had a little time, I would like a little time to think 
this matter over;* that they then agreed to a meeting the 
following morning; that the defendant said, "11 right he 
would ese chat he gould do;* that the next mornings, the 
é@efendant eslied, and when aeked by Dunning if he «ae Trendy te 
pay, said, *No, I am not, I have got oroperty and securities 
if I have some tise to cot them together;" that Cunning then 
eid te him, "Yell, yeu cet the money, there 1# no question 

now about it, you have collected the full amount of these bonds, 
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He admitted he 444;" that he, the defendant, further 
eaid thet he could pay if he enue given time; thet it ras 
agreed that he should have until the following Monday, at 
ten o'clock, to pay; that he, bunning, seid to the 
defendant, "Let us have one thing underetood, the amount 
that we have collected and the balance that you ore ue;* 
that it wat understood (the evidences La aot very clear on 
this) that the def-ndant hed paid, altowether, to the 
Plaintiff’, $5,000.003 that he did aot see the defendant 
again until after @uit was brought. Dunning further testified 
thet in January, 1996, be galled the defendant up on the 
telephone, and “asked him if he wae ready to pay the 
balanee, af agreed to, with Bre. Yergusen;* that the defen 
Gemt anevered, "fo, nothing doing," thet be was going +o 
fight it. 

im ¢roce-¢zamination, then Wumning was asked whet 
eas the conversation with his in regard to the $11,000.00, 
he answered, “Shy, he admitted that he owed it to her; 
and when asked, "He told you that he got $11,000.00 fer the 
bonde?," he anewered, “Yee, he to34 me he G14," and chen 
seked, "hut he did not say that he got $11,000.00 for these » 
bonds, did he, you ssid it?* he anevered, “I said to him, 
anéd he aogquiesee in it, he said he did," and that the 
defendant seid, *Z pave plenty of securities if I have time 
to pay up, — 711i pay the whole dew thing up.* 

The testimony of the elaintiff, salge that of 
Dunning, ae in part, corroberatec by the testimony of one 
Appleton, Glerk of the Board of Loeal Improvements of 
Ghieag®. Hie evidence ia to the effect that he had known the 
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plaintiff and the defendent for aix or seven years; that in 
the latter part of Hovenber, 1924, at the Board of Loeal 
Improvements, he had a talk with the defendant; that, not 
having seen the plisintiff for over a year, he seked the 
defendant about her, and the defendant said, “I @ae her 
the other dey, and I geve her $3,000.00;" that the defendint 
said he had eold some Yeetorn fonds, and the payment he made 
to her was for bonde that he had wold for her; that in the 
souree of the convVerwation, the defendant ssid, "he te doing 
nicely. %ye still has sore coming," 

The evidence of the defendant in contradictory to 
that of the plaintiff, and that of Sunning, and appleton. 
He admitted that he digeussed the bonds with the pisintiff 
in the early part ef the yoor 1915, and it fe hie «widence 
that he received the vtonds from her to sell, and that he 
eojd them to a wan by the name of Kimball, «ho had an office 
at La Seile and Waghington Streets, but sho, at the time of 
the trial, was dead; | that efter selling them to Kémball, 
he sold them for Kimball to one Bernell, 2 mail carrier, the 
afterwards told hims the defendant, thet he had collected 
the full amount of the bonds, It is the defendant's claim, 
not only that he gold the bends for $4,000.00, but that 
be paid hie eister that arount, and at the time, June 39, 
1315, reealived from her the deeuwent set forth above, shich 
purports te recites the purchase of the bonds by him from 
her for 4,000.0¢, ond the payment to her of that amount, lese 
& am@all amount of interest. As to the cayment ef other cums 
te hie alster, subsecuent to 1926, he teaetified that be never 
gave her any further money on account of the tends. ‘hen 


asked ae te the payment of the €1,000.00, which the plaintiff 
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testified he gave to her in 1916, his testimony ie somewhat 
ambiguous and confusing, and, apparently, doee act explain, 
in any satisfactory way, that payment. He towtified that he 
‘was All at the time, and making plans to go to Met Springs; 
that hie deughter wse living with the plaintiff end he wanted 
to provide for her, in exneo anything happened to him, and to 
d@ 80, gave the plaintiff a note (he dees not state vhat is 
ita amount), and $1000.00, in “peolal Ascegument Vouchers, 
with the understanding that if anything haprened to him, she 
would use the money fer the benefit of hie daughter; *that 
there fas nothing said as to whether or not it eas to be 
turned back to se upon my coming back.* 

fie further testified that, in November, 1924, he 
had another transaction with hie slater; that she told him 
she head a $1500.60 chattel mrtgage note which was due, and 
unless it wae teken care of at once, her rooming house, very 
likely, would be foreclosed, and seked him for «a lean of 
$1500.00; that he gave her a trust deed note, for $2,060.00, 
and told her to go te the bank and oe if she could get a 
loan of €1500.00; onthe $2,000.00 note; that ae the ooula 
not get a loan at the bank, he got one O'Connor, to advance 
the money to her. Woy, tei Sf yout, Surthe testified that 
about Noverber 23, 1924, he paid the plaintiff #1,000.00 in 
cath, and gave her a trust deed note for $5,000.60, and that 
he turned that cash and note over to her because ehe had a 
Ghattel mortgage note that had to be paid right aray; 
that it #22 not beeaure ounn ing was pressing hir that he 
gave her the eash and note; that he never demanded of 
his sister the repayment of the $5,000.00; that ie, the 
each of $1,000.00, and the acount of the note, *hieh tae 
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paid when it war due, 

Ae to the testimony of Dunning, the evidence of the 
defendent ia, that he talked vith Ounning about the bonds, 
and Dunning told him thers oucht to be some settloment made, 
that he did not think the defendant had treated his sister 
properiy; that nothing was seid sbout the amount he, 
the defendant, received on the bonds; that he told Ounning 
that hea, the gefondant, had received $4,009.00; that sothing 
wae said about $21,000.00; that he 414 not promise Duaning 
that he would pay hie sister enything on the bonde ahevre the 
$4,000,006 ° 

The evidence of Barnell, the mnil oarrier ta shoe 
the Sefendant testified he gold the bonds for Zinball, ta to 
the following effect; That he had kmown the defendant for a 
ereat many years, and hed bowght bonds frow him at numerous 
times; that in July, 1915, Ae bought the bonds in question 
from the defendant; that the defendant ssid he "thought they 
were good; they would be paid when they wers due;"” that in 
buying the bonds, be “traded some and gave him (the defendant) 
a cheek for 8 small amount in exehange;“ that what he onid 
fer them amounted to $6,000.00 and interest; that the date 
ef the maturity of the bende was Jenuery 4, 1973; thet tha 
specified interest on the bonds (the time is not stated) was 
reduced from siz to three per cent per anwam; tkat at the 
time he bouzht the bonds from the defendant in July, 1915, the 
defendant said the interest was very low, but thet at 28,000.00 
they would average between five end #ix per cent; but as to 
the prinoipal he @sid that "he thought they were geod; they 
vere to be ahd wren they vere due,* that se a wetter of fnot, 
they were poid shortly after they ~ers due; that he heid them 
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from July, 1916, to January S, 1923; that there vac 
Littis aitryeultinin o oo lleéting the last three counons 
because they were not properly signed. if 

It will be seen from the foregoing thet the ae 
question in the ease, apart from that of ‘the Statute of 
Jimitations, ia, whether the evidence juetifies the oon- 
@lueton that the defendont, shen he sold the bonis, reeeived 
wore tham $4,000.00 fer then. 

The evidence «f the plaintiff that in 1916, her brother 
wae 111 at her house, and told her "that he dic not teal 
right about the bonds" and cave her a note for $1,000.00, 
and shid "chen that thousand was peid he would give (her) 
another,” and wuld continue to cive hey “another note for « 
thousand until he would give (hor) the face value;" that 
“he gid not feel right about it, did not do the right thing 
by (her). He was going to pay (her) the full smount;* that she 
had talked with hit after she found out, ae she eaid, that «he 
got the face value ef the bonde, and he then gave her 
‘$3,000.00, made up of a check for $1,005.00, an? a note for 
$2,000.00; that at that conversation, when she spoke of 
the $11,060.00, he aaid he wax going to psy up; thet *In 
January I am going to sell some bonds, and I will pay you 
the other $2,099.00; that will make $11,000.00;" the evidence 
ef Summing that he said to the defendant *you cet the money, 
thers ie no Gueation now about it, you have collected the fall 
amount of these bonds;* that the defendant admitted he had, 
and that he could pay up if he were given time; that the 
defendant told him, Cunning, that he got $11,000.00 for the 
bonde; that the defendant eid, "1 have plenty of securities 
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4f I have tive to pay up, I will pay the whole damn 
thing up;" the evidence of oppleton, that in the latter 
part of Wovewber 1924, he talked with the defendant, and the 
defendant seid he bad recently seen the plaintiff and had given 
her $2,000.00; that he had sold some Yeatern Bonde, and that 
the paywent he meade to her wae for bonds that he hed sold 
fer her; thet he further eald, “Une till has more coming,* 
all token together is very convincing evidence that the 
defendant reveived the face value of the bonds, and did not 
pay back <6 his sister, the plaintiff, but $8,000.00. 

The defendant's denial of the explicit teatineny of 
tunning, and his somewhat ambiguous explanation of the tro 
paymente of $1,000.00 each, and the nota of $2,000.00, and 
ites payment, are not pereuasive. Cansider ing ali the evidence, 
we are of the opinion thet 4% was sanifestly agcinet the 
weight of the «videnee te hold that the defendant did not 
receive the foee value of the bonde, 

As the record appeare before ua, we are unable te 
éetersine whether the trial judge entered juircment for the 
defendant on the ground that the plaintiff had failed to prove 
that the defendant received the face value of the bonds, or 
whether he entered judgment on the ground that the <efendant's 
plea of the Statute of Limitations wns good, 

it ie urged for the defendant that the plaintiff's 
Glisim, whether it be sonsidered in contract, or in tort, is 
barred by the itatute of Limitations, The issue finaliy 
made by the pleadings was one of sentract, and the evidence 
offered and introduced must be considered, therefore, as 
prezented, on that theory. That being true, and the evidence 


showing that on June 23, 1915, the plaintiff gave the bonds te 
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the defendant to sell, he then became her agent, and 
immediately upon making a @ale of them, the money he received 
Was that of, and belonged to, the plaintiff, and there then 
aroe¢, at once, an obligation on him to pay it to her, and if, 
afterwards, he undertook te deative hie sister and ozvetend that 
he received only $4,000.00, that conduct, which was, in 
its nature, a tort, sa nevertheless, something thet happened 
subsequent to the arising of the obligation to pay; that is, 
the obligation to pay for which agsumpait would lie, cave rise 
te a cuuse of ection ex contractu before eny cause of action 
Sx Selicto came into being, 

I% i@ contended for the defendant thet the ‘tatute 
of Limitations in tort, snd not in agswmpeit, should govern, 
and that the plaintiff's claim is barred on the cround thet no 
paywent, or subsecuent rromise, would revive an obligation 
growing out of tort. There is no doubt that the “tetute of 
Limitations vould be a goed ples te a declaration in sawe filed 
in 1925, based on a tert committed in 1915 - Nelson v. Petterson, 
829 Ill. 340 - but where; az here, the amended declaration 
Was based on & Gxtte oF a8tien in contract, the subsequent 
promise ot the defendant te pay, which, we are of the opinion, 
the evidence sufficiently proves, operated to restore and revive 
the remedy of the original Gause of action for meney had and 
reseived. In our judgment, after analyzing and considering 
earefully all the evidence, considering particularly the 
digsorepancies in the testimony of the defendant, and the 
pereussive effeet of the testimony of the plaintiff, together 
with that eof Dunning and sppleton, we are of the opinion 
that it nroved, by an obvious preponderance, an unquslified 
adniasion en the part of the @fendant that he owed the 
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Plaintiff a balance of principal amounting te $3,000.00, 
together with interest, and, alao, that, within five years 
of suit, be exprereed the intention of paying it. 

The evidence shows that the areunt, inoluding 
principal and interest at five per cent per annum, at 
the time of the judgment, was $8,059,046. The judgment of 
the trial jucge, therefore, will be reversed and jucgrent 
entered here, sith » finding of fact, in the sum of 
$6,340.99, being the sug of $6,039.04, pilus interest at five 
per gent from June 7, 1628,to date, 

| REVERSED WITA A FINDING OF FACT 
ARD JUDGUSNT HERE, 

PIRGISG OF FACT: Ye find that the defendant owed the 
Plaintiff a balance of $2,000.00 and interest; and that 
within five yeare of suit, he expreseed hie intention of 
paying it. 


O'CONKOR AND THOMSON, Jd. CoNOUR, 
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242 — 30803 g hd 
HARY Le PILLSBURY, 

Appellee, 
APPEAL FROK 
Ve GIRCUIT couRT, 

) Goer COUNTY. 

PATRIGK BH. EARLY, Adminic- } 


trator of the Kstate of 
John Early, Geceased, 


Appellent, 


@R. JUSTICE O'CORZOR delivered the opinion of 
the court, 


wary L. Pillsbury, hereinetter called plieintiff, 
on Janutry 26, 1921, filed ber cluim in the Probete Gourt 
of Gook: County aegeinst the Estate of Jobn Early, dscensed, 
The claim exes in the form of 4 declaration on the common 
eounts for work done end services porfovesd and the damages 
were Inid in the eum of 015,000.00. There #28 4 nominal 
hearing in the Probete Court where the claim was allowed 
for $190.00, an sprpeal wis taken to the Circuit Court of 
Gock Gounty, where there was « verdict and 2 judgment in 
plaintiff's fever for $7500.00 and this appeal followed. 


On Bay 5, 1926, we filed an opinion in the case 
in which the judgweat of the cireult Court wae reversed. 
Pillebury v. Early, 240 111. App. 419. The onge wes taken 
on gertiorari to the Suprese Court, where the judgeent at 
this court was reversed and the ¢ause remanded ith directions 
to consider the merite of the once. Ppillebury v. Early, 324 
Ill. 562, 


| 


} 
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Ia the fornuer opinion of this murt we held that 
it had been judicially determined in « suit for specific 
performance filed by Mary L. Pillsbury «s,inst the zarly 
heirs in the Superior Court of Sock County, that there was 
mo oral egreement entered into between Srs, Pillsbury and the 
deesased, whereby he sfreed to cive her the farm at Franklin 
Park in consideration for services to be rendered by her, be- 
oause the decree in the Superior Gourt in that eese ene 
affirmed by the Supreme Gourt of this state.  Bilisbury v. 
Egrly, 304 Ill, 420, fhe anewer to the bill set up inter 
Slis thet the oral agreement which ure. Pillsbury had con=- 
tended was entered into between herself and John Early ras 
void under the Statute of Frauds but thet question eaa not 
eonsidered ae appears from the oral opinion rendered by the 
Ghanseller end by the opinion of the Guprese Court snd appare 
ently that defense wes abandoned, Our conelusicn wae there 
reached beeause we held that urs, Pillsbury had been dee 
feated on the merits of her claim in the specific perforaxnce 
eneae, = thet it wee there held that she had failed to prove 
that there was an oral contract between her and John Early 
on which she based her suit snd not thet she was barred 
en account of any procedural metter, »nd for the reason we 
did mot pase on the other points urged in the briefs filed. 
The Guprese Court, however, held that we were in error for 
the reason that sithough Mra, Pillebury might not be able to 
- Yeeover upon =n express contract, yet she micht, upon proper 
shoring, recover for the value of the services rendered by her te | 
Early, upon an implied eontract sand the case waa sent back 
to this court for us to pass upon the merits. (324 I11. 562). 
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In the briefea filed in this eourt on benslf of urs. 
Pillsbury, it is oxpresely seteted that she bases her cause of 
action upon en express contract entered inte between her and 
John Early, shereby it was agreed that in consideration ef 
persons: services tse be randered by her he would, at his 
death, give her the ferm whieh be owed in Franklin Park 
and thet she showld alse reacive one-half of the produce of 
the farms. it is there further apecially atated that her 
eleim is not besed upon aa implied contract. And the reeord 
@iscloses thet that es« the theary on which the cause was 
tried in the Gircuit Court, Sut in the petition for the 
writ ofcertiorari «nd briefg filed in the Supreme court, 
which counsel had furnished us at our request, Lt appears 
that Ure. Pillebury shifted her position and there contended 
thst her claim eas based upon an iaplied contract, whereby 
she was to be paid for her services upon & Guantum eervit. 
Her eounsel there ssid: *fhe present suit is en section at 
law (quantus meruit) on « clsim filed® on@d agein *4 perusal 
of the abstract (pe2) @iscloses the cleim filed herein is one 
on the ecemon counte reciting that the estate iz indebted to the 
plaintiff for ‘work and services' furnished by the slaintiff 
to John Early, deceased, which allegations are @asoenly known 
as the indebitetus sesumpsit or quantum meruit counts. it is 
plain both euits are actions ex contractu but the chancery 





‘quit rests upon the express oral sromise ef the perties while 
the present euit depends uwpen the promise which the iaw impsies.* 
&j]thoug> as above ateated, the cise «as tried in the Cireuit 
court on the theory of an express watract and the instructions 
were on that theory and the argument in this court is on the 
game theory =n¢ fe have no other briefs filed before ue, yet 
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we are of the opinion thet in view of the argument in the 
Supreme Court and in view of the opinion of the Supreme court 
it is our duty to pres upon the ease ag theugh the eledm 

were based ond the aantter tried upon on inphted contract 
theery. 


The evidence shows thnt Urea, Pillsbury, at the 
request of John Early, sinee decenaed, moved from Chicago 
in {1907 to Karly's “form which consisted of about tro 
equare blocke of lend loeeted in Franklin Park, 2 suburb 
of Chiorge, where ahe did household work, taking care of 
Burly's elderly parenta and working upon the ferm and took 
care of the livestock; thet John Eerly'’s father lived at 
' Franklin Perk, but * shert time when he left and went to live. 
with another one of his children; that Jolin Ferly's mother 
lived on the farm until her death, which ceourred January 16, 
1907, and that John Early died January 33, 1920, so that 
wre. Pillsbury performed services for avout thirteen yerrs, 
from 1907 to 1970, John tarly sometime after 1907 bought 
two more blocks of ground so thet the *farm’ at the time of 
his death consisted of about four blocke of land. The 
evidence further shows thet the farm at the time of John 
 Barly's death was worth about $15,006.00 and a witness for 
plaintiff testified that the ressonsble walue of the services 
tendered by Mrs. Pillsbury ese $25.00 to 955,00 per week. 
Om the trial the position of the defen’eats was thet Hre, 
Pillabury had been encleyed by John Barly to render services 
for #hich she wae paid wages and teat ghe hed heen paid up 
+o September 1, 1919. The evidence in the record is act 
materially different from that in the record in the apercifie 
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perforuznce case as appears by the opinion of the Supreae 
Gourt, 204 Ill. 426, where the facts as digclosed by 
the eridenoe are accurately stated and to which opinion 


we refer for more detail statexent of the evidence. 


O, the trial of the esuse in the direvit Court there 
were nO instructions asked or given, advising the jury ae to 
what they sheuld sonesider in making up the secunt of their 
verdict in ease they found for the plaintiff, 


The defense contends that the verdiet and judge 
ment are not aupported by the evidenee snd that the accepte 
ance by #rs. Pillsbury of 2 eheck from Jahn Searly on August 
19, 1919, for 1132.00 en the face of which apceared the 
words *in full to Septeaber 1, 1919,° azounted to sn accord 
end satisfaction of «11 elaias which Hrs. Pillsbury might have 
Seeinst john Early pricr te geptember 1, 1919, she having 
eashed the check, We think neither of these contentions ean 
be sustained. There is no dis=sute but thet Urs. Pyllabury 
wks industrious and faithfully worked leng and herd for the 
geceased, John Early. There is no dispute in the evidence 
aa to the value of those services and ehether the acceptance 
oftne check seo:nted te an accord and satisfaction wae isft 
for the determination of the jury wider on instruction sub 
mitted by the defendant and they having founé in faver of the 
pleintif’, *e think ws would not be warranted in holding 
that their verdict was actinst the manifest weight of the 
evidence, 


fhe defendant further contends that the court 
erred in failing te instruct the jury as requested, that in 
case they found a verdict for the plaintiff, she could 
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not reeover for a longer period then five years prior te the 
death of John Early - that the statute of Limitations barred 
all of her claim except for those services whieh she had 
rendered within five years next preveding John Early's 
death, We think thie contention aust be sustained. Gladville 
We Hovole, 247 Ill. 34, 41; Brecon v. Freeman, 65 111. 106, 
100; Hilley v. Ginmemon, 168 111, 447, In the Gladville sage 
Eva Gladville entered into sn oral agreement with Jobn F. 
Jester, whereby she wae to render persone) services and to 
receive in payuent therefor, after Jester’s death, a farm 
ooned by him. She rendered the serviers for a number of 
years and after Jester's death in sa partition proceeding 
brought by seme of his heirs, Eva Gladville, one of the 
defencents interpoeed her bil! for specific performance 
of the contract entere inte betwen her and Jester, “ the 
ee¢rite she provadd her oxse and the Supreme Gourt held that she 
was entitled to have the contract epecifiasliy performed in 
equity, because if she wee remitted to her action at lar, 
the parol agreement wee void under the Statute of Frauds 
and she eou d reeover for her services upon & Quantum meruit 
only for & period of five years and to prevent this fraud 
equity would grent her relief, The court aaid (p.41) “In 
thia ease there could be no recovery at law, for the laber 
sacrifices and deprivations of Eve Gladville during ten 

years of service, which were worth ag much as the land fas 
| then worth, for the reason that eny claim for them was oute 
lawed by the Statute of Limitations long agoe* In the 
Freeman case = son after he had attained bie majority, left 
home and later at the request of his father returned 2nd 
rendered services for twenty-three years undér the expects- 
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tien of being compensated by a devise in hie father's 
will. fhe father being necidentally killed feiled to 

make a will and it was held in a claim filed agsinet the 
father’s estate by the son that the S¢ntute of Limitations 
being interposed, the son could only recover for the sere 
Vice he had rendered for the five years preceding the 
filing of bie cleim. in Biller v. Sinmmazon, supra, it 
was held tht where the Statute of Limitstions ras interposed 
ae & gefense in & suit on an orn] contract te recover wages 
for services covering «= leng period for services limits 

the recovery to wages earned within five years prior te the 
b@ginning of the suit, in the @bsence of cireumstances re= 
woving the statutory bar, That eas an ection of zscuapeit. 
The deceleration consisted of the common counts whereby 
Plaintiffs sought to reeover for services renderei from 
Auguet 1, 1882 to serch 30, 18692 at 88.00 per week. The 
Statute of Limitations eas interposed as a defense. The 
court there said (p.452) *fhe sprellee wan only entitled 
te recover for services rendered within five years prior 

to the a4ste then the suit eas broeght. “ * * there one is 
eaployed under a general sgreenent which fixes no term of 
service, end continues in services & long time, the hiring 
will be treated as « hiring by the year; and, in cise of 
such long continued exployxent, the statute will ordinerily 
- ber a claim fer all outside of the five years imzediately 
before the coamencexent of the ection, unles« there is 
evidence to take it cet of the operation of the statute.* 
me court there refused to instruct the jury as te the law 
on the questions ef the Statate of Limitations and this 


was held erronsous, 
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in the instant oase the plaintiff's services were 
remiered during » period of about thirteen years, Her cone 
tention ie that she was to be paid not in wages but was to 
be given the farm ofter John Barly's death, but that defense 
is based upon an express contract and the claim now advanced 
is that plaintiff is entitled to recever upon an implied con~ 
tract, so that the claimed express contract is oat of the 
case and cinnet be considered. a, Butcher Steel Worke v. 
Atkinson, 66 311, 431, ‘Therefore the onses cited by counsel 
for plaintiff to the effeot that the Geatute of Limitations 
dees not begin to run vhere the ore] agreement provides that 
paynaent shall not be made until after the death of the one 
who ores wages are not opplieceble here. Of course, if 
rs. Pillsbury were basing her claim upon the oral agreement 
which she olained wea entered into between her an? John 
Early whereby she wes to receive the farm.after hie death 
the statute would not begin to rum until saiter John Earliy's 
death, but as we have seen, plaintiff is contending that she is 
entitied to reqover on account o7 an imolbed contract for 
the reasonable value of her services ond the tera of service 
having continued over a long period of years, the hiring will 
be treated ss a hiring by the year and the Statute of Ligite- 
tions is not tolled, fhe court should have Limited the me 
oovery ae req,ested in the instruction to a period of five 
_ years preceding Jotn Early's death, 


Se think there wae no error in the refusal of the 
sourt to give other instructions requested by the defendant, 
Some of those refused were eovered by othera which were given. 
Ag to the refused instruction by which the defeatent sought 
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to have the jury told that if they believed from the evidence 
that shortly after the death of Warly,pkaintiff conferred vith 
the administrator and other persons ag to «hen she rould move 
from the premises and further conferred with them relative 

te her sinim for one-half of the livestock and other personal 
property, Wt did not then mention any indebtedness chich 

she olaimed John Early owed her, they should take such 

fact into ovnsideration in detersining whether there wne 
anything due and ewine plaintiff, We are of the opinion that 
this imatruction was erroneous im tingling out partioular 
evidence. It was the duty of the jury to consider all of 

the wridenee, and therefore the inatruction ess inaeocurate, 
Hor was there any error in the action of the court in failing 
te give « requested instruction to the effect tiat they take into 
consideration in determining whether there wee anything due 
plaintiff, the fact that John Barly wae in the hebit of pay- 
ing hie bills promptly. it is sot pointed out im the « «= 
arguaent why this instruction was proper and » point not 
argued under our rules any be considered waived, But in any 
event the refusnl to give this inetruetion ought mot in our 
opinion oxnuse a reverenl of the jadgeent. We have considered 
all of the other contentions made by the defendent, but there 
was no substantial error exeept the refusal of the court 

to give the instruction relative to the statute of Lisgitations, 


fhe record discloses without contradiction that 
the services rendered by plaintiff were reascusbly worth fros 
625.00 to $35.00 per week and the jury heaving found thet she 
had not been paid, we think plaintiff’ was entitied te recover 
at least $45.60 per week for five years, This sould aeke 
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plaintiff entitled to #6600,00 and if plaintiff will, 
within ten diye remit 21,000.00, the judgment will be 
affiraecd for $6500.00, otherwise the oause will be re 
VWereed ond remanded, Litigation ought to end sometine 
and in view of what Was ooeurred in thie esse, we think 
the judgment ought not be reverged and the enee re<tried 
if plaintiff will remit the @1,006. 00 a8 above stated, 


the foes that it acpeares from the evidence that 
Plaintiff received geome of the prodewce ond livestock during 
the tise ehe rendered the serviecs, Gannoet be taken inte 
consideration in fixing the amount due here beosuse the 
walve of such produce and livesteck does net appear and 
what she received being in the neture of part paynent, 
the burden of proving the value of the produce and Live~ 
stock was upom the GeTentont. 


If pinintiff files a renittitur, ae avove stated, 
the judgeent for the balence of $6600, will be affirmed, 
otherwise the gause will be reversed aud revended. The 
coats in thie court will be taxed 85% to defendent snd 18% 
to eomplisinant. 

- AFFIRMED UPOM REMITTITUR, OTHEZRWIGR ARVERGED ABD 
REMAHUR De 


THOMBOR, (.d, AWD TAYLIR, Ped. CONCUR 
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THE GARWEGIE GOMPARY, — 
Appellee, | 





APPEAL FROM 
= CINGUIT GOURT, 
WILLIAM 8. TATE, ET AL GOOK COUNTY. 
WILLIAM 8. TATE, 
AppeLlent. 


Opinion filed Monday, June 13, 1927, 


MR. JVOTICR O'CONNOR delivered the opinion 
of the court. 


Om May £1, 1935, the Garnegie Company filed ites 
petition sgeinect Pilliem ©. Tate and others, seeking to 
foreclose a lien on property orned by Tate on account ef 
work performed by the petitioner in the partial wrecking 
of » building for fate for which he claimed 91,900.00, 
Julius Flote en architect who had performed services in 
the matter, wee wmede & party defendant and filed his 
answer, claiming « lien for the value of the services 
rendered by him. After the isaues were made up, the 
eause was referred to % master in chancery who took the 
evidence and made his repert, in which he found that the 
petitioner wee entitled to = lien for #1,00°.% and Fete 
was entitled to # lien for $960.00. The mater's report 
wae approved by the chancellor and « decree entered in 


the usual form ané Tate proseeutesthis appeal, 


The evidence shors that the petitioner was 4 
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eorporation engaged in the construction and wreeking of 
buildings in Chicago and on Hovember 10, 1924, it entered 
ints » written contract with the defendmat, Tate, for the 
wrecking of « building located at the southeast corner 
of Sangamon ond Adsms streets, Chicago. In addition to 
the wrecking of the building the contract provided that 
petitioner build a *dlosure wall’ on thepremises. The 
work to be done wae ahem by specifientions md drawings 
of Julius Fiote, the architect, snd the contract pro- 
vided that the serk eae to start at once and to proceed 
diligently witil completed, fhe petitioner was te be 
peid $1200,00 for the doing of the work, fhe evidence 
further shows that petitioner comeenced the rok shout 
the first of November and continued until the 13th of 
Becember and thet during that time he hed performed about 
ten-twelfths of #11 the work oslled for by the contract 
end that $1000.00 would be the reasonable compensation 
for the work done, The evidence further shors that 
petitioner did no wrk sfter the 13th of Beceuber, on 
acogount of the inolemencey of the weather and that about 
December 24th, the defendant Tate requested the architect 
te see that no further work was done. Thie information 
was conveyed to complainant by the emmkitect and no work 
was done theresfter, ‘The evidence offered on behalf of the 
architect, Floto, waa to the effeet that he entered into 
an Oral agreement with the defendent Tate, to draw plans 
and specificstions for the work, one for the wreeking of 
the building and the other for the construction of the new 
building to be erected on the site of the old one; thet 
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he wae to be paid a reasonmmvle mapensetion for the one 

and 3) per cent of the extimated cost of the building 

for the other in ase the construction of the new building 
wes ebendoned by Tate, ond that he ene te receive B pereent 
of the oost of the building if it wee constructed and in 
that event he was to superintend the construction of 

the building, The defendant's evidence was to the effect 
that the petitioner, the Gernegie Company did not proceed 
expeditiously with the work and that fate made complaint 

on thie account from tine te time, Tete's evidence further 
tended to show that the work was sot proserly done and dise 
gontinued by the petitioner of its own xocord ond that 

he did not order that the work be stopped. fhat he had 

not xgreed to pay the architect a pereentage of the estimted 
cost of the proposed building for m=king plans end specificre 
tions for that building, but thet he would pay the arohitect 
for the actunl time he epent in the preperation of the phang 
and epecifications, The architect offered further evidence 
tending to show the reasonable value of the services rendered 
by bim and the sester feund that the rensonable value of the 
architect's services for the work he bai done in regard to 
the wrecking of the building was 960.00 end for the other 
work < the preparation of plans and specifiestions for the 
new building - #900, 00, The evidence further tended to show 
that the petitioner had paid $150.00 for necesaary insurance 
and it ma found that thie sum, tegether with the work which it 
had pexforned was the value of #1,000,00. 


On the oontroverted questione of faat the finding 
was in favor of the petitioner and the architect ené sysinet 
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the defendsnt. Upon 4 careful consideration ef all the 
evidence in the record, we are wiable to say that euch 

finding is agrinet the menifest weight of the evidence 

and, therefore, under the law, We are not warranted in 

@isturbing such findings, 


Ae me chanios liens are perely stetutery end 
in derogation of the common law, # lien will be allowed 
only here the party claiming the Lien complies strictly 
with the atetute, Holer v. Kaplen, 31% 111. 448. Tre 
defendant contends that the petition filed by the Garnegie 
Gompany does not oouply with the previsions of fea, hi 
of the Mechanic's Lien Law and ia, therefore, ingufficient 
to sustain the decree, Sec, 11 provides that the netition 
*ehell contain « brief statencnt of the contract or con= 
tracts on which it is founded, the date when made, end 
when completed, if not completed, why, and it aball alse 
get forth the amount due ond unpaid, & deseription of the 
premices which are subject to the lien, and such other 
facts as any be neceasery to a full understending of the 
righte of the parties.” In support of the contention, 
it ie argued that the petition»fails to show (1) the date 
of the contract (2) a brief statement of the contract 
in that it fails to show the work thet is to be done, 
the contract price or any of the terme and eeonditicns of 
_the contract, and (3) that it fails to give auch other 
facte as are necessary te # full understanding of the 
rights of the parties, in thet it fails to show the necessity 
for the srchiteot's certificate iseved by the architect to 
the petitioner; thet it fails to show the value of the 
work done, or in what senner the petitioner was prevented 
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from continuing work, when the work was stopped, or why 
the complainant is entitled to int«rest from March 3, 1975. 


1. The eontention that the petitioner fails to 
allege the date of the contract cannot be sustained because 
it ie alieged in the petition thet on the 10th of Bovenber, 
1925, defendent applied te the petitioner to wreck a certain 
bullding located at the southeast corner of Sangamon ond 
Adams streets, Chiesgo, including the building of a “closure 
wall® ang that thereupon the petitioner and tate entered 


inte a written contract. 


2, As to the eontention that the petition 
faile to allege what work wee te be done, the gontract 
price and any of the terms and conditions, we are @lso 
ef the opinion that the contention cannot be vustsined, 
The petition shows that the work to be done wee the wreck= 
ing of a building located at the southeast corner of Sangamon 
and Adams streets and the building of a *clomure wll*; that 
petitioner diligently procesded with the work oalied for by 
the contract, but was prevented from continuing it by the 
defendent and that petitioner had obteagned from the architect 
a sertificste certifying that the petitioner had completed 
work of the value of $1,000.00, ‘#hile the petition does 
not allege whet the petitioner wes to receive for doing 
the entire work, we think after decree it ia sufficient, end 
we are alse of the opinion that sfter decree the petition 
aufficiently shows the terms and conditions of the contract 
between the petitioner and Tate, It shows that the contract 
was made November 10th; that the petitioner Uligently 
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proceeded with the work, but was prevented from completing 
ite construction by the defendant. We think, upon aon 
examination of the entire rroord, it appears thet the 
defendant underetood #11 the necessary facts so that he 
eould properly make his defense, If ae the petitioner 
alleged and the evidence tends to show, the vetitioner 

was prevented from completing the work by the defendant 
and the value of the work dene ras 81,900,00, thie was 
eufficient to warrant the issuance of an arehiteet's 
certificate, Nor do we think there is merit in the con- 
tention that the petition fails to allege ia vhat eanner 
the petitioner was prevented from continuing the work. 

The petition alleges that petitioner was prevented from 
continuing the work by the defendant, and the evidence 
tended to show thet petitioner was teid sot to do any- 
$hing further after December 26th, These being the foots 
ae the evidence tends to show and se found by the master 
and chancellor, we think plaintiff tas entitled to intereet 
after Warch 2, 1925, being the date on which the architect 
isaued hig certifiosnte, 


The petitioner after setting up the making of the 
contract of Hovember 10, 1924, slteged thet 2 copy of the 
contract was attached as sn exhibit to the petition end 
made 2 part thereof. The defendont Tate, im his ansrer, 
denied that it eae made o pert of his petition end this is 
a facet. When the aatter wes on hesring before the master, 
the petitioner offered the contract in evidenos, out it 
was objected to on the ground that a eopy had not been 
attached to the petition as slieged. The objection was 
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overruled and the contract admitted and we think properly 
eo, The uncontradicted evidence is that both parties signed 
the contract and the fuet thet it wae or was not attached 
to the bill in no way affeoted ite admission in evidense, 
The petitioner, however, contends that the allegntions 

of the petition, taken in connection with the defendant's 
anever ani the wanner in which the onuse wis heard, 211 
shows that the matter was heard on the theory that the 
gontract was actually atteched toe the petition and cone 
sidered as a part of it. We think thie contention ia 

not borne out by the record, There ia no dispute but that 
the contract was exeouted by beth verties, but it wae not 
attached to the bill and exnnet be taken into coneideration 
in deternining the sufficiency of the silegationse of the 
petition. The sliegations are rather meager and the 
petition might be subject to demurrer, but in view of the 
faot that iseue wes joined and the ense heard, we think 

the petition is eufficlent, It ie a rule of lew that after 
decree, 11 intendsents are to be indulged in favor of 

' the sufficiency of the pleading end the rule that 411 plesdings 
are to be construed most strictly wginst the cLleader there 
tested by dewurrer, does net obtain after the decree or 


verdict. @1 GJ. Seo, 425, p.405; Diamond Giue Go. v. 
Wietzychowski, 227 Tll, 328-348; 34 Gye. 83; 4 Emoy. Pl. 


@ Pr. 762, In the section cited in Gorpus Juris, supra, 
ig is said: “there a bill is not deaurred to, after finsl 
deoree, all fair intendments should be indulged in faver of 
the sufficiency of the pleading.* 
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Complaint is alec emde to the admission in 
evidence, over defendant's objection, of a letter purporte 
ing to have been written by the defendant. Tne architeot 
testified that he received the Letter in question through 
the muil, it ia addressed to him and is ag follows; * This 
will serve noties that the contract between myself and The 
Garnegie G6. of Ghics,e ia dissolved on accowmtof their 
Violation of Article 2, and they aré te do no work on the 
Buildings ae this ontter ia now in the hands of ay attorney, 
Yours, Sm. & Tate." He further teetified thet, upon 
reveipt of the letter, he notified the petitioner and 
that the latter noquieseed in the dissolution of the son- 
traet; that shortly thereefter he advised Tate thet he had con 
veyed the information contained in the letter to the petitioner 
end the reault of the conversation, There was another document 
introduced in evidenoe which bore the genuine signature of the 
defendsnt Tate and « witness who teatified that he eas an 
expert in hand writing, testified that they were written 
by the sane person, Tate denied thet he wrote the letter 
or that 1% was signed by him and his two sons aleo testified 
that the signeture on the Letter was not their father's. 
The original documents are not before us and we cannot 
aay thet the master was erong in reotiving the Letter in 
evidnes. Wor do we think the letter very meterial, bee 
@ause there wae evidence tending to show that the architect 
had notified petitioners representative of the reaeipt of this 
letter and that no further work should be done by the peti- 
tioner and that shortly thereafter he notified Tate of these 
facts, so that there wna evidence tending to show that 
the Garnegie Company was told by the defendsat Tate, not 
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te do any work after December 24th, 


The defendynt further contends that the decree ie 
erroneous ond should be reverged beasauge 1¢ includes $150, 00 
paid by the petitioger for insurance in connection with the 
work called for by theoontract, snd thie item is not Lienable 
under the etetute, We think the ites should net heve been 
ineluded in the deerse, beaxuse the provisions for « lien 
must be found in the statute and not in the contract, 
Hoier v. Kaplan, gupre, In that ease the court said (p.455) 
*Aopeliant urges that he took into consideration the iteme 
for publie liability and workmen's compensation insurance 
in fixing the gontract price. These items do not constitute 
either labor or material, nor oan they be nade one or the 
other by computing them ae pert of the wages ocaid or of 
the contract.price. The lien is provided by etatute and no 
by contract, and unlese the etatute, wader the rule of 
atrict construction, crestes the lien none own be seserted 
or maintained, 


A further point is made by the defendant, TM te 
that the arohitect is net entitled to a lien for the reneon 
that in the architect's cnewer it wne alleged that the con 
tract entered inte with the defendent, Inte, wae implied, 
while the evidence showed thet the contract was expreea: 
and that this constitutes a fatel variance, %¢ think there 
ie no merit in this contention. The evidence showed ¥ithout 
a dispute that an agreement hed been entered into betreen 
these parties and the only dispute was 48 to shat compenas~ 
tion the architect mas to receive for his services, we 
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think the point ia trivial and of no importance, The 
defendant, Tate, however, contends that the architect 

was entitled to no lien, beanuse, as we unde ratand the 
argument, 1% appears from the record that the services 
performed by the architect were not rendered for the 
improvenent of the property of the defendont, Tate, but that 
the services were merely for the purpose of advising Tate 
of the character of a building so thet he might negotiate 

® loan on the property in exee he afterwarde decided to 
Build, We think this contention is not borne out by the 
evidence, beouuse it appears that Tate intended to gonetruct 
® building on the premises in question anc the architect 
having rendsred services, he was entitied to a Lien. 

Freeman vv. Hinaker, 185 111, 173, Tre facts in the 

imatant ones, in this respect, are diesimilar to those 
involved in the ease of Qhrengtein, et 2] ¥. Howell, 227 
ii. App. 215. The court there said, "the services rendered 
by the architec were for the purpose of furnishing the 
defendant with informtion tending to ahow the pessibilitica 
ef such an improvement," We think the finding of theaaster 
that the plans end speoificetions vere prepsred by Filote 
for improvementea then intended by Tate is borne out by the 
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Fer the error in including the #150,00 above 
mentioned, the decree of the Gireult Sourt ia reversed end 
the cause remanded, with direotions to sliminate this item 


from the decree, 


The epost in this court are to be taxed fifteen 
peremnt to the petitioner, The Gsrnegie Company and eighty- 


ale. 
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REVERSED AND REMANDED WITH OLR OPTIONS, 


THOMOOR, Ped, AGD TAYLOR, J. GORGUR, 
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NORTH AMKRIGAM UNION, A FRATFRWAL 
BEREFICIARY SOOLRTY, 


Appellant, APPRAL FROM 
MUNICIPAL COURT 


Ve 
OF GICAGO, 
GENTRAL FURNITURE PACKING °O., 
& OOTP.» 


Opinion filed Monday, June 13, 1927, 


MA, JUSTICE G'CGOHHOR delivered the opinion of 


the eourt. 


By thia appeal plaintiff seeks to reverse an 
order of the Wunicipal Gourt of Ghicege vacating « default 
judgnent entered June 4, 1936 in favor of the plaintiff and 
ageinet the defendant and pernitting the defendant to 
defend. 


fhe record discloses that on Mey 7th, 1936, 
plaintiff brought an action of replevin againet the defend 
ant to reoover possession Of certain pereonel proverty, 
® writ of replevin wae issued and eerved the same dey on 
the defendant, but the property waa not teken on the erit, 
Aftervardsa the writ ras again served on the defendant on 
Way 13th and on dune 4th folloving the czuse onme on for 
hearing, the defendant veing abeent and not represented, the 
court found the issues in favor of the plaintiff onc fixed 
the damages at 31,000¢00, Gn Auguet 1éth defendent filed 
® petition under fee, G1 of the Yunicipal dourt Act, praying 
that the judgeent be vaonted end set azide ani for leave 
to defend, Pisintiff filed an enewer te the petition end 
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the matter was heard, evidence wea introduced, the court 
granted the motion, vaceted the judguent and plaintiff 


appeals. 


It appesrs from the record that plaintiff 
employed the defendent to move oortain personal property 
and that the defendant did the work beginning on the 
evening of April 30th and finishing about 6:30 ©!’ olook 
on the morning of Ney let; that the charges of the defend 
ant for the moving were $329.45, When the work was com 
pleted, aprearently no one wae present, on behalf of the 
plaintiff, who could pay the bill and the defendant ree 
tained part of the pergenal property, ¢lmiming it had a 
lien for the payment of ite bill. On May 4th the defende 
ant returned part of the proverty it had retained and the 
Galence vas returned on Yay llth, on which date plaintiff 
paid the defendent the $329.45. Four deys prior pleintiff 
hed brought action of replevin ageinet the defendent, It 
further appenra from the evidence thet the defendant, on 
April 11th when it returned the balance of plaintiff's 
property «wi received payment of ite bil!, thought 911 
mttere vere then adjusted between the parties and paid no 
attention to the service of the suagmons, which wee had 
upon it on Way 7th ent agin on May 13th. The evidence 
de conflicting as to whet took plece on Hay 11th when the 
balance of the property was returned and the money paid 
aes above stated, 


The evidenos further tends to show that the 
defendant first Learned that the judguent had been entered 
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Gpeinet 1% in July when en exeoution was served upon it, 
It wes someting after execution wee served that it ede 
ite sotion to vacate the judgnent aad the delay during 
thie veriod of time ms explained by the fact that counsel 
fer the defendant wae unable to procerd earlier. The 
avidenee offered on behalf of the defendant sleo tended to 
ghow that it had « meritorious defense, at least a euffig 
sient showing wae wade te authorise the court to roaate 

_ the judguent ond permit the defendant to defend on the 
merits, and we are further of the opinion that we would 
not be warranted in holding that the defen‘iant wag guilty 
of negligence in failing to interpose # defense under the 
fects as disclosed by the evidence. 


tudexr the provisions of See, @1 of the wunicipal 
Gourt Act the seurt hai jurisdiction to vacate the jwig- 
gent, although sore then thirty daya hoi é@lapeed priser te 
the meking of the motion and the order vacating the judgeent 
Me» 260 Ill. 





vw. Boeser, 323 I11. 90. 


The orier of the Yuntoipal Court of Thicace 
is affiraed, 
o APF IRWED. 


TAYLOR, P.J. AWD THOMSON, J. GONGUR. 
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CLAIR BALFOUR ABD FREDERICK EBYE, 
doing business ae BALFOIUR,SUYE & O., 


Appellee), APPEAL FRO 
BOHICIPAL GOURT 
Ve 
OF GuIGsgO, 
GARR E. YM, 
Appel lent, 


Opinion filed Monday, June 13, 19387, 


He. JUSTICH GO CCHEOR deliveredthe osinion of 
the court, 


Pisintiff brought an ection aginst the defendant 
en four promissory notes and for groceries sold to the 
@efendant, claiming = bulene® ef $452.26, together with 
oertain claimed intereet due thereon, Theres ¥ss 2 trial 
before the sourt witoout = jury snd « finding and jwigeent 
in plaintiff's favor of $406.20, anc the defendant anpesle, 


The record discloses thet plaintiffs were enge ged 
im selling groceries at sholesale at Henilten, Canada ond 
that the defend=nt conducted a retail grocery store in that 
sity and (from tise to time) bought her supplies from plain- 
tiffs, Ghe seems to heve given plaintiffs her notes from 
time to tine as evidence ef the amount which she owed them. 
In 1921 she sold out her business and esme te Chicago. 
At thet time she mace certain peymente to vlaintiffs end 
turned over to them for collection cert@in bills which she 
held for greceries she hea sold to her customers, Pisintiffs 
collected some $58.00 on these accounts end avrlied it to the 
indebtedness due and owing te thes from the defendent. in 
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1921 she executed her four promiesory notes payable to 
pleintiffs on which the suit wae brougt, These notes were 
renewale of other notes she had given to plaintiffs. Fleintiffe 
offered evidence to the effect thet they head forwarded the four 
notes to » concern in Loe Angeles, Galifornia for esllestion 
and thet they hed net been returned, could not be found, znd 
were still cme and unpaid. -Ghe defendent's contention was, 

ae we understand it, that ahe had paid her entire indebtemess 
to claintifis by turning ever to tien certzia accounts which 
she held against some of her customers ehen she sold out her 
businese in danilton, Genada and came to Chicago. %, the 
other hend, plaintiffs’ position vas that these secounts 

were turned over to them for sclicction and they vere to 

apply she snmcunt collected om the defendent', indebtedness 

and thie ses done leaving = beleance for which they Breuiht 
suit. 


fhe defend nt sntends thet the judgwent is 
wrong and shovld be reversed beesyse pleintiffe feiled te 
make out & o@se on the four notes sued upon becsuse the 
evidence feils to shor that the notes were lost end further 
feils te show thet plaintiffs hed made diligent search for 
them, fhe evidence on this phase of the case is not sstis- 
factory or entirely cleer, tot ve thiak it appears that 
pleintiffia sent the notes fer collestion to an agency 
dm Los Angeles, Galifornia and that the notes were not 
returned, the agency contending that it had not received 
thes from plaintiffs. Plsintiffs «liso offered evidence 
showing thet the sxount they cleiaed was still aue and um 
paid as an open account. Ho abjeetion wes made in the 
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trial court, ner is there any objection in thie sourt 
thet such evidence was inadmissible becsuse not within 
plaintiffe' statezent of claim and ve are, therefore, 

ef the opinion that the judgment guct be sustained not 
cnly on account of evidence in regerd te the notes being 
lost, but £leo on the further ground that the evidence 
was sufficient to vrerrant the finding sad judgreent 
based upon the fact that plaintiff had sola the de fond- 
ant groceries ehich had net been paid for ta full, 


The judgeent of the Sunicisel Geurt of chicage 
ie affirmed, 


Af FIRMED, 


TAYLOR, P,J. AND THOMSOM, J, CONGURs 
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EDWARD T. LEONARD, et al, 





Appellees, 
APPEAL FROM 
Ve 
SUPERION COURT, 
THOMAS gE. HAYES, et Ale, COOK GOUNTY. 





MARIA GERUTI, et al, 
Appellants. 
Opinion filed Monday, June 13, 192%, 


HA. JSUBTIGE O'GOMROR delivered the opinion 


of the court. 


Gomplainante, real estate brokers, Biled their 
bill in the nature of a bill of interglesder, wherein they 
alleged that they were licensed real estate brokers and on 
Morch 31, 1925, were eaployed by Maria Geruti and her buee 
band to aell a certein piece of real estate located in Hub- 
bard Woods, lilinols and agreed to pay comelsinants for 
their services three percent of the amount for which the oro 
perty was sold; that they obtained Thomis A. Hayes ani Sis 
wife as purchasers, who entered into a written contract with 
the dGerutis for the purchese of the premises mentioned; 
that the Hsyeses had paid 1,000,006 earnest money upon the 
execution of the contract; that the deal 28 not consummated; 
that the Gerutis claimed the $1,000.00 enrnest aoney and 
‘brought sult aveinst the complainant in the »County Gourt 
to recover it; thet the Hayeses clnimed that the Cerutis 
refused to consummate the sale of the premises end they de- 
mended @ return of their $1,000.00 and had brought suit 
aginst complninants in the Circuit Court seeking te ree 
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Complainante tendered the $1,009.00 in court 
and prayed that the defendants be required to interplesd, 
that the suite in the Countyrand Circuit Courts be enjéined; that 
complainants be given $750.00, being three percent of 
$25,000.00, the price mentioned in the written contract 
for which the property wee to be sold, out of the 1,000.0. 
The Kayeses anewered ond admitted the execution of the oon« 
tract but claimed that the Cerutia had refused to consume 
mate the sxle end demanded the return of the 71,000.00. the 
Gerutis also anevered end claimed that the Meyeses refused 
to carry out the purchase of the real eetste and that they 
were entitled under the terns of the written contract, to 
the $1, 000.00. 


Afterwards, on motion of complainante, an order 
was entered enijoining the prosecution of the tre suite in 
the Municipal Court eae prayed for and it was further ordered 
that<complainentes devosit the $1,000.00 with the clerk of the 
eourt, which wae accordingly done. thereafter the cause 
came on to be heard before the chancellor and after 4 
hearing a decree was entered finding thet the Gerutis had 
failed to oorry out the contract; that the complainants were 
entitled to a commission of $7560.00; thet the $1,006.00 be 
returned to the Kayeses end it was decreed that the Cerutis 
pay the oompleinante $760.00, fo reverse this decree the 
Gerutis prosecute this appesl. | 


fhe evidence tends to show that compleinante, 
real estate brokers, vere escloyed by urs. Gerutis, who 
owned the property in question to sel} it for ber, and tint 
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ehe agreed to pay them 2 commission of three percent on the 
selling price for their services; that on Merch 31, 1926, 
the complainants, brokers, prepared a written contract 
whereby the Gerutis agreed to sell ond the Hayesea agreed 
te buy the property for $25,000.00, it recitas that the 
Hayeses had paid $1,000.00 earnest money to the comploinantes 
and agreed to pay $11,060.00 more upon the property being 
conveyed to them; that the balance of $13,000.00 be paid 
in inetalimente of $900.00,ench six months, fhe contract 
then provided that *the above contract will be subject 
to a firet mortgege not te exered Ten Thousend Dollars 
($10,600,060) and to be pleesd by the purchaser at his 
own expense,” The bolence of the contract is the ordi- 
movy form providing for sbstreet of title or 2 guaranty 
policy, end the further ususl provisions that in esse the 
Heyeses refused to consumeate the deal the brokers shevld pay 
the Gerutis any expensea they hed been put to in the satter, 
retaining three percent commissions and rendering the over- 
plue te the Gerutie, The evidence further shows that shortly 
after the exeaution of the contract the brokers and the 
Hayeses went to a bank in finnetka for the purpose of borror 
ing the 910,600.00 mentioned in the provision above quoted 
from the contract; that the bank was willing t loan the 
$10,060,606 on the proverty but in view of the provisions 
of the sontrect it refused to do so. It further appears that 
@hortly after the execution of the contract questions aroze 
between the parties as te the asening of the contract and 
they were vaable te reach an agreement on this question. 
On Apri 13, 1925 the parties onae together and agreed upon 
an interpretation or a wodifiestion of the contract and te 
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express the same, the following wes written on the tack of the 
contract: — 


"it in agreed the aforementioned first trust 
deed of $10,900,00 to be placed upon seid premises 
by purchaser is to be m part of and to be deducted 
from the aforementioned first payment of $12,000, 00 
herein agreed upon, There is st present a first 
trust deed of approximately $3,000,600 on said 
premises which purchaser ia authorized and directed 
to pay snd deduct from said $10,000.00 trust deed 
made by ovcge art It is further agreed that 
ee¢llers heve the gets of re ng everyth ing 
frou said premises exeept main building, and 211 ap- 
purtenances thereto and also gurage. 


Seek 





geal, 
Bitness: 





Mre. Ceruti wee uneducated, sould net read or 
write the English lenguege, and she refused to sign the 
above interpretation or wedificntion without the advice 
of Clark f. Morthup, a police magistrate of Winnetka, and since 
he was not present it was never signed by either of the 
parties, Afterwards on April 36, 1925, the thicsago Title 
& Trust Co, rendered ite opinion of title. This showed, 
among other things, that there wes o first sortgnge eon the 
property of $4500.00, which ineusbrance wae due five yours 
after December 106, 1919. On May 18th following, Thomas 
A. Heyes, one of the purchusers of t‘e property wrote 
ire, Cerruti a Letter in which he advised her that he had 
examined the opinion of title, noted the $4500.00 incumbrance, 
and continuing said "This title ia not in secordance with 
Gur contract made and dated March 31, 1925. [, therefore, 
name this as objection number one (1) to your title as 
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presented to dnte and consequently refuse to opasuamate 
contract.” On July 18th he wrote the GCerutis another 
Letter colling attention to ‘his letter of May 18th and 
ateted that since sixty daye hed elapsed since his former 
letter and he had not been advised that the objection had 
been overcome, he considered the contrzct mull and void. 


The evidence further showed that on June 11 the 
Gerutie incumbered the property for $2,000.00. On July 
Sth they made « further inouwnbronce of $2506.00. Afterwards 
both parties demanded the §1,000.00 from complainants and 
brought the suite sbove referred te in the thynicipel dourt. 


Hayes teetified thet he ade no effort to borrow 
the #10,000,00 mentioned in the contract, but uoon » consider 
ation of the entire record we think it apreare thet Hayes did 
try to borrow the $16,000.00 but was unable te raise it, 
apperently for the reason that the bank was dissatisfied 
with the terme of the contrnet entered into between the Hayesos 
and Gerutie, Horthup, rho wee advising lire, Gerutis, took 
the position, and so testified, that the Amyes oould not 
inoumber the propefty for the $10,000.90 until the deal was 
consummated, fhe evidence further shows that the Hayeses 
endeavored te have rs. Geruti place an imeumbrance upon the 
property ef $10,000,00 but that she refused to do so, From 
the briefs filed on behalf of the Heyeses ond the Cerutis 
in thie court and upon the oral argument it sppeare the 
within a few days after the contract wee executed the partics 
disagreed as to the meaning of ite provisions. 


Hayes testified that shortly after the contract mas 
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made the complainant, Leonard, called hia up end seid that 
Mrs. Geruti wes at bis office and requested Heyes to cone 
there alsoj that they met end there wee a discussion aboat 
the interpretation of the contract; thet the parties wanted 
to clear it up so thet both could underetend it. He further 
tertified thet after be went to vorthup's office with 
Leonard in regard to the contract, that Leon=rd showed 
the contract to Meyers, the bonker, end asked for 2 lean 
of $10,900.00; that the banker stated he sould be willing 
to make the loan on the property but on xceomt of the 
provisions of the contract he vould ket do it. Soerthup 
testified that after the purties had cone over the matter 
several tines they were waable to agree as to the weaning 
of the contract. The evidence further shows that shortly 
after the contract was signed Hayes learned of the $4500.00 
- mextgrge on the peeperty. Goumsel for the Heyeses in speaking 
ef the contract being drawn by one unskilled in the lew exy, 
"ie is apt te be the esge with such instruments, the ink was 
hardly dry on the paper before its ambiguities furnished 
fruitful grovad for discuesion end bickeringe. The clause 
which apparently ceused the asat discussion provided that 
®Mhe above contract will be subject to a first 
mortgnge not te execed $10,000.00 and to be placed by 
purchasers at his orn exsense,** 
and then refers to this as the "troubleemsaking sleuse* and 
counsel for the Cerutin in discussing the same cisuse says 
*te wondered in the court below and wonder nor what explene- 
tion he made of the foregoing scleuse of the contract®. A 
greet desl more is said te the saxe effect and we think 
all of it is warranted, 
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Upon s careful odnoideration of sil the evidence 
in the record, we are of the opinion that the deal wae never 
eonsummeted om aceount of the phraseology snd wording of the 
emtract. Hayes tried te borrow the $10,000.00, but the 
banker, a6 he read the contract, refused to loan the money, 
mlthough the evidence shows that the benker would have been 
wiliiny t% wake the loen exeeot for the wording of the cane | 
tract and thst when Hnyew eculd ost obtain the soney, he 
refusecd to go through with the deal sa ia evidenced by hia 
letter of Hay 16th above cucted, Sut we sre alec of the 
opiniom that the Serutie are not in & position to eosgplain 
because the evidence faile to show that they could have 
a@@livered 2 good title. There ess an ineumbrance upon the 
property of $4502.00 ama there is no evidence tending to shor 
thet Serutis co id produce the note, trust deed and = release 
deed. There ig ne evidence in the record on this foint at 
all, G0 that th: Gerutis ere in no pesition to elsis the 
$1,005.00 under the contract. 


‘The complainants predicated their claim for com 
missions upon the fret that they promred the Esyeses and 
the Gerutie te enter into en enfercible contract fer the 
gale end curchese of the real estate. The svidence shore that 
Leonard, one of the complainants, after the execution of the 
- eontract had 4 nucber of conferences with the partics «nd 
with the benker and that there w=e © contingal discussion 
ae to the seening of the cantract. ie think that the cone 
tract was badly drawn, is self-evident. Sut,in eny erent, 
the practice] effect of the matter wae that om scoom*t ef ite 
phraseology, the dexl feli through and in these circumetances, 
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we think compleinents are not entitied to be peid & som 
giesion, We are of the opinion, however, thet the bill 

wee proverly filed end that the court properly enjoined 

the proeecution of the two suite, i: 

Complainants did not hove an sdequete remedy et law. They 
were defending two euits in the Municipal dourt, in eseh of 
ehich the perties claimed the $1,00¢.00 in question. In 
these circumstences the bill in question would sfferd com- 
plete and adequate relief. Hoble v. Gerruthers, 335 111. 4p. 1, 
We are aise of the cpinien that if cogclzinants rers 
entitied to = eonsiesion under the evidence, it could be 
obtained in the instant case, Heath v. Gurless, 72 111, 323; 
Joerster v. Engen 178 Til. App. 551. 





For the reasons steted the dceree of the Superior 
Gourt ef Cock Gounty is reversed end the muse renanded with 
instructions to enter a decree perpetusliy enjoining the pro- 
secution of the County shacgiae/sulte and thet it contein 
other provisioges in accordense vith the views herein exe 
preased, Ezeh of the three parties will be required te 


pay one-third of the coste incurred in this court. 


REVERSES 482 EESARQED WITH DIRLCTIONS. 


TAYLOR, Ped, AHD THOMBOR, J. cORCUR. 
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J. le STIFEL & GONB,| | i | Face 
APPRAL PROM 
v. WUNTOIPAL COURT 
B. K. SHAFFWER, 
: “appeliant. 


Opigion filed Monday June 13, 1927, 


MB. JUSTIO’ O'CONNOR delivered the epinion of 


the court. ° 


Pleintiff brought an action agninst the defend- 
ent on & written guaranty, There wee a verdict and judg- 
ment im plaintiff's favor for $3128.87 snd the defendant 
appeals, 


fhe record disoloses thet plaintiff wae engayed 
in merchandising in “est Virginia, selling merchandise 
through Jenkine-Kreer @ Go., its agente in Chie go; that 
S. 8. GHaffner, 2 man about fifty yeara of age and who was 
the son of the defendant, "as changed in business at vonti- 
o#lle, ind., desired to purchase some of plaintiff's geods 
on oredit and epparently the matter exe taken wp with Jenkins~ 
Kreer & Go. by the defenctent for the purpose of his son 
obtaining credit from the plaintiff and that, thereddter 
plaintiff executed the following written guerantee: 


"Chicage, July 3%, 1920, 


For and in consideration of one doller to me 
in hend pold ond further fer the purpese ef obtain- 
ing oredit by C. & Shaffner, operating ae the 
Attire fg. Go., i, B. H. Phaffner, hereby guarantee 
to J. L. Btifel & Sona, the payzent of 211 accounts 
for geods scid to 6. & Shaffner, opereting az the 
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we Show 
Attire Mfg. Co. 
(signed) 8. Hw. Ghaffner, 
Sitness: 
(signed) W. H. Toutes.” 
Om July 28, duly 31 and August 3, 19%0, plaintiff sold 
and delivered to 6. G. Ghaffner at “outieelio, Indians 


goods of the value of $4479.59, on which gum plaintiff 
allowed « oredit of $657.93, leaving & balance of $2821.67, 


and thie not baving been paid by 0. B, Gheaffner, suit was 
brought in February, 12821, s@rinet the guarantor, the 
defendent. What the result of thie svit was does not 
appear. The instant dee weg begun on Getober 31, 1925, 
The case was tried and there wae a direeted verdiet for 

the plaintiff for the smount of ite claim. Afterverde « 
new trinl was granted the defendant and be was ghven Leave 
to file an amended affidavit of werite, setting up an 
additionsl ground of defense, nanely, that the written 
guarantee when signed by hia on July 39, 1920 ran to 
Jenkine-Ereer & do. and that sftereords, without bis knoel- 
edge or gonsent, pleintiff's nane wae inserted in lieu of 
denkins-Xreer & Go. The isaues were submitted to a jury 
and there wae a finding in favor of plaintiff for the encunt 
of ite claim, 


le The defoniest contends that upon inepeation 
ef the written guzrentce it soneers that the nase of the 
guarantor hes been changed; that this was 2 material alter 
ation and the presumption ef law ic that the alteration was 
made after the guarontee was excouted, oni therefore, before 


4t waa admissible in «evidence, it eas incumbent ucon pleing 
tiff to satisfactorily explsin the alterstion. Where an 





‘pies Viztatelg .O8es a taugwh bae £6 ys 
Make OL loe lean’ te tetas, 
 RRgatele awe dolde ae ea. te enter att wet 
134 10088 tO SomeLod o gattoss (MRS to tidero # bowed 
eow thee ronttadt Vd Bog mood guitvad ton wit & 
ge Yreihaaeamy oF aeatege (188L (ter Cs 
fom eeob exw thus eid? to teens ott tate oteb 
ast qf eodated no mayed ame onan Paetgat ot tm ad pe 
t6? torbuey bazooci e eam onodt bag bots ae : 0 eat : 
® ebro th amtote th xe tov0ne eae ot ‘pats, sat 
awe f nevey gow od one Sandie tee ods berasry hall faint ae a : | 
ao qe yalitea yer sven to ttvecsste bebavan ne afi oF aay 
aytebes vit dadt ukones .senetah Ye heweny Lemodtians 
Ot Gee ONES ght Yuk we etd ys bomyte ole eotmonedg 
~lwoad git guodtin abused he tact bo $60 % tosTHamstaet 
We weal wd beatreand eae eum at Peisaiady >, éeenmoe Yo aghe 
eee Pay hott ioliwe soo meeed af? Loh 4 Toreimatinst 
Hawn off tot Mivalele te reest me ee re ae 
 thitele wth Yo 



















fey 
be a 


ao2tvoqons procyas es hawt mes dawens es out fh wm 

oct to Svar wet Pant araegom +h seem bien ; goede tay ost Be “ 
~ror La tadtetee 2 aw ait tad? joouande hia aad heen, ey 
aaw soitarotin odd sto a wal RO a@oltqnweorg od? baw gotta t 
wrated qoratonwits ans ebetumade ‘wom soak stew ag bar of ine 
mbes venty Poacinumand ce ae veoaweive wt ‘ 

a renin sdeatiagia atalyxe itn 






ofe 
alteration appeara in an instrument there is no pree 


gumption that the «iteration was made before or after ite 


exeqution. (mgr vy. Gity of Ghicege, 375 Ill, 218; 


Bageoner v. Clark, @93 Til. 256. im the Gouge cage the 
eourt aaid (pe220): "The lew indulges no presumption 


ag to when a ehenge in a written inetrument was made, but 
requires the party offering an altered inetrument in evi- 
dence, if the altegation ia material, to explain euch 
alteration satisfectorily to the court before the inetrue 
ment wi 1) be admitted in evidence. Sueh explanation may 
aatisfaotorily appear from the inetrument itself or it 

may be mace by extrinei¢ evidence,” In the instant case 
there is no merit to defeadsnts contention because it 

was sdmitted thet the siteretion hod deen made, but witnesses 
for plaintiff testified that this waa dome before the defend- 
ant signed the written guaranty, There 2s some evidence to 
the contrary. The question was submitted to the jury ond 
ite finding in favor of the plaintiff ie,we think, in accord- 
anee with the evidence, 


@. A further point ic made by the defendant that the 
court erred in exoluding evidence offered by him tending to 
show that plaintiff wes « foreign corrorstion and had not om 
plied with the laws of this state by obtaining s license te do 
Business here. The evidense shows that Jenkine-freer & Go, 
had ite place of business in Ghiesgo and that it fee the 
‘g@lling agent for plaintiff in this section of the country; 
that it solicited ordera for plaintiff and forwarded thea te 
Bheeling, West Virginia where they might be accented or ree 
jected. it further appears that the goods in qeestion were 
transported from Heat Virginia to Indiana, Thies was inter 
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state commerce, and therefore, the statute of this eta te 
in reference to foreion panveeuhsoul being Lienesed in 

thie state ia inarpliomble, 
V. Bette, 234 ill. Arp. 497; Let 


Moheen, 246 iri, 326; 
217 U, 8. BL. The effered evidence wie properly exeluded. 











Keoreover the evidence fatle to divelioae that cisintiff wee 
aeing ony business in this state within the asaning of our 
atatute, There ie no merit in the soint. 


3, It is further contended that the written 
guaranty ia a eollateral guerenty and not an sbeciute 
gueranty, and therefore, notice that plaintiff had accented 
the guaranty end the faet that ¢,. 8 Sheffner had made de- 
feult in payment gust be given to the defendent before he 
gan be held om the guaranty, On the other hand plaintiff's 
peeition is that the gusronty im question is an absolute 
guaranty snd therefore, no notice of ite acceptance was 
required nor wage it aot aeesnsary thet defendant be notified 
of the default in popment beamuse the Liebility of the dee 
fendant was prisury. The record discloses that the learned 
trial judge adopted plnintiff'« view of tne watter and the 
Case ‘ae tried upon that theory. After 2 careful consider 
ation of the questions involved, we «re of the opinion thet 
the contention of the defrndant must be sustained and wader 

the law, the written guaranty was « celiateral and not en 
absolute guarenty. Where the sueranty is an absolute one, 
the guarantor is not entitied te demand or notice of non- 
perforuance, tut when the undertaking is colisteral, notice 


must be given within a reasonable tie unless cireumetances 
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exist which will exeuse the want of notice, If the prineipal 
in the guaranty is insolvent whe the default is sade so that 
ne benefit would accrue to the queranter from the receipt 

of notice, none is required, Where the guarontor elaine 
that he hee been damaged for failure to give notice of the 
Gefault, thie ic & metter of defense, Tassig ¥. Reid, 145 
Ill. 489; Bamerow v. os 206 Til. G36; Fort 
¥. Miller, 178 111. apr. 450, In 

the ‘einihe gage sult was brought against the guarantor on 





a& Written guarenty, which wae ee follows; “Fer velue received, 
I hereby guarantee the prompt peyuent at uaturity of any 
indebteduess oring to “eid Murdosk & Pischer, by Mra, a thiide 
fuckerumn, of 370 tete Street, «end 314 and P16 Werth Clark 
Street, Ghiocnge, for goods purchased, or which may be purchased 
hereafter of them, to the anount of fifteen hundred & liare 
($1600.00), It wan there held that the guurntor wae entitied 
to notice within a reasonable time of the acceptance of the 
written guaranty and of the default. The fects there show 

that upon the exeeution ef the gusranty, Reid, wurdeck & Fischer 
commenced selling goods to lire. Mathilde Luckerman. She 
afterwardg failed and on action wae brought against the 
guerantor, Wo notice wise given the guerantor that the goods 
purchaesd by kre. Zuckerman had net been paid for and it was 
eontended that the failure to give notice relieved the guarentor 
from liability. he court there instructed the gury that 

they were authorized to find for plaintiff elthough ne de- 

mand and netioe of nonperformeance had been shown, This 

was held te be error, The court there said (pe491), “Shether 
notice of the default of a principal debtor is required in order 
to fix the liability of a quarenter on a contract like the one 
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involved, ig a cutstion upon which the euthorities are 
conflicting. * * * 


"Story on Gontracts, ¥Yol. 3, See, 1133, in the 
diseussion of the question, says: ‘Whenever the undertaking 
by a guarantor is absolute, notice is unnecessary, but where 
4t is eolleteral merely, notice must be given within a reason 
able tine, otherwise the giarantor will be discharged, unleas 
he is not prejudiced by the went of notice. In Baylies on 
Sureties ond Guarantors, 202, the auther gays: "It may be 
be laid down ag general rele, that in conse of an absolute 
guaranty the guarantor is net entitled te demend or notics 
of non~performance, but where the undertaking is oollateral 
‘and sot abeolute, watice must be given #ithin © reasonable 
time, unless circumstances @xiat ehich will exeuse the vant 
ef notice, If the principal i« insolvent when the debt 
becomes due or default is made, so that no benefit covld be 
derived by the guarantor from the receipt of notiee, no 
notice is required.'* The law ag above announced is net 
Gisputed in this case, but the diffiovlty is arplying the 
law to the facte in s partieular case, And in the Passizg 
gege, the court in considering the facets ag disclosed by the 
evidence said, (p.492): "It will be observed that the 
amount of the geode which might be purchased, nor the tine 
during which the deal betvean Mra. Zuckerman ond appellees 
ghoul 4 continue, wae aot aentioned or deters ined, ‘fhe con 
tract did not compel tire. Zuckerean te purchase of appellece 
to sell s dollar's worth of goods, They could deal with sah 
other ae wuck Or ae little ae they might desire or ee they 
might aee proper, After the guarenty was executed, if 
appellee choge not to sell “rs, Zuckerman any goods, it 
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gould not be claimed that any abeclute guaranty existed, 
because there fae no debt woon which 14 sould operate, 

How can & guaranty be abeclute where it ta uncertain whether 
a debt will ever exiet to which it could apply? We think 
4t ie wanifest thet the guaranty vas not on absolute under- 
taking, mat, on the other hand, the contract in question 
wee @ continuing guarsnty of a debt to be created in the 
future, of an indefinite amount, depending woon the will 

of appellees and tra. Zuckerman." And poe the court 
there quoted with anproval from Beith Vv. Bainbridge, 6 
Blackford, 1%, the following: "If the writer stater that 
he will gusrantee the caynent of the goods to be after= 
wards sold to snother, oF that he will see the goode paid 

' for, or that he will be seourity for their payment, the 
promise is only collateral.” sani further (p.434): "ere 
the appellants were apprised when they executed the guaranty 
that it was nocepted by eppellesa; no further netiae of 
acceptance was, therefore, required. But whel@ the teatig 
mony disclosed thet rs, Zuckerman became insolvent on the 
24th day of Kovember, 1487, no notice of her default in pay 
nent was furnished te sppellants before her foilure. We 
think that the decided weight of authority establishes the 
rule, that in case of a colisteral eontinuing guerenty, like 
the one in question, resscnable notice of the default of pay= 
ment on the part of the prineipsl debtor should be given 

to the guarantor, And the cusrontor will be discharged from 
payment, ao fer as he has sustained loss or damage, reeult~- 
ing from « failure of the creditor te give hia auch notice,* 


In the Memeroe cease where the written guaranty 
Was the same in effect ae the one involved in the feussig case 
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it wna enid (p. 634): “Ag to all the indebtedness created after 
the exeoution of the guaranty the undertaking waa colleteral 
and continuing, #4 sould be revoked or withdrawn at any time 
thereafter upon notice te defendant in.@rror and the guarentore* 
liebiiity would, in such couse, only cover the sales ande pur- 
guant to if and before the notice." 4nd further (pp.625-6) 
"Plaintiff in error contends that he waa entitled te timely no- 
tice of the default of the Gerner-Hayer Company, and that ae 
notice was net given for about a year ond o half after the 
failure and assignment of gaid company, he ia released, * * * 


_ *The general rule undoubtedly ic, that there the 
guaranty, ee here, is a ooliateral, continuing one, the 
guerentor is entitled te reasonable notice of the default of 


the principel debtor, (faussig v. Reid, 145 111, 428) 
The curpose of this notice’ is to ensble the guaranter, if he 


@leote to pay the guaranty and at once proceed eyainst the 
‘principal debtor, to reisburse himself for the moneys thus 
peid,® And it exe thore further held that the right to such 


notice was not en absolute right and failure te give it 
gould only b© availed of when it appears thet the guerantor 
had suffered loses; that if st the tiae of the default the 
principal debtor waa insolvent, the failure to give notice 
was no defense and that where it wes claimed the guarantor 
had suffered less on account ef failure to give notice of 


the cefault, was 2 matter of defenat. 


The Taussig gase has been cited with approval 
& number of tines by our fupreme Court ond by thia sourt, 
and so fer ss we are advised, the holding in that case has 
not been saedified or departed from, ‘nier the rule annowmeed 
in that case, we held that the gusranty involved in the 
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inatant enee ia & continuing collateral guaranty and not 
én absolute end unqualified one. In the onse of Froat v. 

lai ford Metel Go., B15 111. 240 cited by plaintiff, it 
appeared thet the metal company extended credit to George 
K. Harrington @ Go. upon a written gisranty signed by Frost 
whereby he guaranteed the purchase aecount of George KF. 
Harrington & Go. to the amount of $1500.60. The meted 
company had declined to give Harrington 4 Go. eredit 





| but upon reosiving the written guaranty, sold goods 
on oredit to Herrington & G, aAftervorde the company 
Went into bankruptey and suit eae brought on the written 
guaranty. fhe last goods there seld were in January 190% 
and on January 0th following the metal company notified 
Froet that payment hed not been made and demanded payment 
frem hin, in February Harrington & Go. became bankrupt, 
the court eaid that the undiepited evidence vas that Frost 
had been notified by the wetsel company that they would 
accept his gusranty and that when he signed the guaranty 
he knew he had already been accepted ag 4 guarantor and 
therefore, no notice of acceptance was necessary, The court 
there anid (p.842) “Moreover, the guerenty io absolute and 
wneualified snd such guaranties become effective as soon 
as acted upon." This is «11 that is said on the point and 
we cannot believe that the court meant to overrvle the 
doctrine annownerd in the feuseig gase, Morecver, the 
court hes in a number of onsea since the decision in the 
Frost onse was rendered approved the Tnuesig ease, (Ses 
+ Pusey, 244 S11. 184-198; 


ews) wat. _00, ¥. Gaseidy, 275 Ill. 468, 467.) 
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Evidence wna offered on behalf of the defendant 
tending to show that when he aligned the guarsnty in Jenkine- 
Kreer & Gompany'’sa offige, Ohicoxge, he wag told that he would 
not be socepted ag guarantor watil his financial standing 
Was Looked into and then he would be advised ae to whether 
the guarenty signed by hia would be socepted. There Le alse 
evidence in the record given on behalf of the plaintiff to 
the effect thet no euch understanding was had between Jenkinse 
Kreer 4 . ond the defendant, ev that thie wee « question 
of faet, subject to proof by direct and clroumstantial evidence, 


In en endenvor to show that ha had been demaged 
by reason of the failure of plaintiff to notify hia that 
@ & @haffner bad aede default in payment of the goods 
sold him, defendant off«ered some evidenes to the effect 
that ¢. 3, Shaffner wes solvent and able to pay hen 
the verdict was direeted for pleintiff, 


The defenisnt further contends thet the action 
wag barred within five years and that this defense wag 
eet up in hie affidevit of merite. In sumsert of this it ie 
said that the goods sold to o, B. Ghaffner was uyom on open 
account and therefore, would be barred by the etatute of 
limitations in five years, The instant case was broupit 
upon & written contract sade by the defendent, and ther fore, 
under Sec. 16 of chan, 83 the ten yeare statute of limitae 
tions would epply. KEnight v. 8t. Lo, J,M.2 5. By. Gon, 141 
Til. 110. That section provides thet an action upon rritten 
contracts sust be brought within ten yeare after the cause 


of setion scerues,. 
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The defendent contends that the written guaranty 
should not have been admitted in evidence because it rune te 
Tele etifel & Sone and not to J. L. &tifel 4 Sone, a corpora- 
tion, in whose name the suit was brought. There ie no werit 
in this contention. 


Yor the error im holding that the guaranty was 
an absolute guartnty, the judgment of the Municipal Court 
of Ghioago ie reversed aud the enuse remanded. 


REVERSED SkD REMANDED 


TAYLOR, P,J, AND THOMBON, J, GOWOUR, 
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APPEAL FROM 
Fe BMUNICIPAL couRT 
OF SHIGAGD.: . 


368 - 31400 





OR. TROY SUITH, 
Appellee, 


Your GAS CORPASY, 
& GOrpes, 


Opinion filed Monday, June 13, 1927, 


BR. JUSTICE O'GOREOR delivered the opinion of 
the oourt. 


Gn Herch 16, 1926, plaintiff brought suit 
in the Municipal Gourt of Ghiesgo ageinst defendant seeking 
to recover $75.00 for professional services rendered the dee 
fendant. ie filed his etatesent of claim on that dsy «nd 
& summons was igeued aginst the defendant returnable 
March 22, 1926. fhe return of the bailiff shows that the 
SuMEORS Wes served on the defendant by delivering a copy 
of it together vith = copy of the praecipe and statement 
of claim and affidevit attached thereto te tery Femp, Act. 
of the porporation, The president, clerk, secretary, agent, 
eashier, «tc, of the corperation net being found in the 
Gity of Chica. On #areh 22nd the defendant filed a 
special appearence and on Harch lat it filed an sffidswit 
_ by ite president in support ef its special appearence where- 
in it was set up that wary Kexp in noneay represented the 
defendant on Harch 19th es the return of the beiliff pure 
ported to show. Op April 26th the record discloses that 
the defendant soved the court to quash the service of sumsons, 
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evidence wag adduced and the wotion denied. The defendant 
exeepted and prayed en appeal from the order to the Appellate 
Gourt, which wae allowed upon filing ite bond and bill of 
exorptions, The record then shows thet there was an ex 
porte hearing on the merits and ® finding and judgment in 
faver ef plaintiff for the azount of hie claim of $75.00, 


fhe defendent contends thet the evidence shows ; 
that Mary Kemp was not its agent on the day the summons 
was left with her; that the president and other officers 
were in Chicago at thet time and were the proper efficiale 
to be served, and, therefore, the court erred in refusing 
to quash the service, An examination ofthe evidence indicates 
that there is merit to this contention, but we are unable 
to puss upon the satter becaume the order appealed from vas 
not 2 final order and is, therefore, not eppealablie. if 
the defendant desiwed to question the ruling of the court 
in refusing to quash the service, it should have stood by 
ite motion and when the oourt afterwards heard the case 
and entered judgment, it should hove appealed from the 
judgnent, limiting ite motion in thie respect for the 
sole and only purpose of questioning the ruling of the trial 
judge in overruling its motion te quash, People v. Smythe, 
233 %11. 242. It ia only final orders that are appenlabdle 
under Seo. 91 of the Practice Act. There are certain inter- 
looutory orders that ere made arpealable by other provisions 
of the statute, but the one involved in this owe is not one 
of them, The order appealed from not being » finel order, 
the apresl must be dismissed, 
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The defendant is not in a position to argue that 
the statesent of claim filed by the plaintiff doce not 
state a cause of action becauee in meking such arguzent it 
waives the queation of service upon it and seeks to bave 
the case determined upon its merits. We may say, however, 
that in this class of cases in the Ywnicipal Court shere 
no written pleadings are required, the same rule vill govern 
as controle the form of setions before justices of the peace. 
Edgerton v. ©. R. J. Pe Ry. Go,, 240 [11. Sil. And since 
the evidence that was heard by the eourt on the serite is 
mot preserved in the bill of exceptions, Fe must presume 
that it was sufficient te support the judgnent. 


Holding &a we do that the order so -ealed from was 


net final, it follews that the apvesl must be dismissed, 


APPEAL DISHISSED. 


THOMSOR, Ped. AHD TAYLOR, J. GOHCURe 
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Ik RE ESTATE OF MALVINA B. SHEARER, neni pall 
Decea se 





APPEAL OF J. B. DOLAND, Individuelly 
and as txeocutor' of the Last Hill and 


Teetanent of Saran Deland, Seceased, APPEAL FROM 


GIRCUIT count, 
GOOK QAeTyY. 


Appel iaat, 
Ve 


WALTER JG2EPH, DE GLARK AD JOCEPH R. 
| * BOGLASHAE, Executor of the Last Sill end 
Testauent of Balvine 5, Shearer, Deceased 


‘sit ease se el et Mel init eset act Malt Mtl sat att eat Maat stl nea ed — 


Appelice, 


Opinion filed Monday, June 13, 1927, 


BR. JUSTICE O'GPREOR delivered the opinion of 
the court. 


By thin sppeal J. 8, Doland, Individually and 
as Executor of the Last W411 and Teetaxent of Saresh Deland, 
deceased, seeks to reverse an order of the Girewit Court of 
Gook Sounty overruling his sbjections to the final resort 
and acesunt of the executors ofthe last will and testeasent 
and codicil thereto of Malvina ¥. Shearer, deceased, 


fhe record discloses that salvina 8. Ghesrer died 
teetste uny 16, 1917, and on August 7, 1917, her will wes 
sdwitted to probete in the Probate Court of Cock County 
and letters tectasentary iseued. On Hureh 6, 1924, the 
ereoutors filed their fiaal account snd report, dated 
Februsry 20, 1924, ‘The final account shows thet the exe- 


cutors had turned over to Halter Joseph be Glark, Joseph 
R. MeGlachen andr. S. Leht, ss trustees, the residue of 


the estate of the value of $67,655.75, Snjection Fas 
filed to this item on the ground thet the sreperty did 
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net pass under the will but under the law to the heirs 
ef thé estate as intestate pronerty. 


The testatriz, Malvine #. Shearer, left her 
surviving as her only heir at lew Garsh 4. Dolend, her 
maternal aunt, who died March 28, 1918 and lettere testa- 
mentary were issued to her son J. 8, Boland by the Frot te 
Court, Lorein Geunty, Chico. A specific beauest wes made 
in the will of Halvinea B Shesrer of $1,000.00 to farah 
M. Soland and s bequest ef a sisilar sua to J. 3. Boland, 
ure. Shearer's estate at the tige of her deeth was esti- 
mated to be worth at lesst 146,000.00. A number of 
speeifie becy,ests ure wade in the will, some te individusie 
end others tc ebetitable institutions, The delay in closing 
the eatate wae caused by no eet of the executors, ner ef the 
objector, nor by any one connected with the estate, but wes 
eceasioned by mattera over which none of the parties had 
any control. 


The Only question raised in the ease ia as ts 
eonetruction of a paragraph in the “ill which is as follows: 
"Thirteenth: i give, devise snd bequeath 211 the rest, 
residue, and remainder of <y estate, real, persensl dnd 
mized unto Walter Joseph be Glarke snd Joseph BR. HoGlashan 
and the Reverend >. & Lent and the eurvivors ond survivor 
of them, in Trust However, to be distributed, ac soon as 
practicable efter ay decesee end sithin five (5) years 
from the dete of <y death, for charitable ond educations 
purposes, to such needy individuals and rorthy institutions, 
in such form, and usen auch terms and ecnditions, a2 may 


be approved by eaid Trustees, Active supervision of such 
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distribution shall be given by said fF. 8. Lent and it is 
my wish that he devote suchtine, attention and effort in 
examining, investigating and selecting those to be reciplenta 
hereunder as the trustees say deem sdvieable and he shsil 
be peid reasonable compensation therefor ont of the trust 


estate,* 


fhe objector's contentions are (1) that paragraph 
13 is indefinite and uncertain; thot the becuest therein 
provides for is for ebaritable as ell as for nonmcharitable 
purposes and therefers, invalid. (2) that by the paragraph 
the testatrix vested discretionary power in the “ev. F. 5. 
Lent to sleet the benseficieries of the testatrix'zbounty, 
and that aince he failed to designate euch benefisixries 
and he having died Yay 28, 1924, the bequest failed end 
(3) thet dictribution of the preperty not having been 
made within five years after the testatrix's death, 1¢ eannot 
now be asade, 


le In supvert of the contention that paragrech 15 
is indefinite and undertain, «nd thet beceuse the property 
therein mentioned azy be dispoesd of by the trustees to 
eheriteble and nen-chariteble ourpeses, the provision ia 
void, it is said that the words *for charitable and educe- 
tional purvoses to such need individuals and worthy institutions, 
im such forp and upon sueh terme ond conditions as aay be 
approved by such trustees*® are uncertain sad indefinite, 
because who may be considered *necdy individuals or a worthy 
institution aay be detersined ty the whos or eaprice of the 
trustees; that the trustees sight exhaust the fund by giving 
at te non-chariteable purposes, @e think thia contesticn ia 
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unsound and not warranted, Sy a reasonable construction of 
the thirteenth paragraph of the will, the property therein 
mentioned ie given to the truatees and to the sutvivore and 
survivor of thes in trust with directions to the trustees 
that they diepese of it *for charitable and educational 
purposes to such needy imiividusls end worthy institutions, 

in such for, and woon euch termes end conditions, as may 

be: approved by such trustees.* his clearly means thet the 
property is te be given by the trustees or the survivers er 
survivor of them for charitable and educations] purposes te 
needy individusils and worthy institutions. [It esnmnet be dise 
posed of by the trustess excent for charitable and education=1 
purposes, The funds crnnnot be used for non-cheritable purpeses, 
Gifte to charity sre favored by the lew of this state and our 
courts will, if possible, sustain them, Bruce v. Harwell, 

Sll Ill. 479; Eelker v. Sentral fr. & Sav. Bonk, 318 Ill. 25%. 
Ge think ths lang ge is not subject te the gonstruction sought 
to be placed upon it by the objector end Ais contention eannot 
be sustained under the lnnguage used. fhe bequest eade umier 
this peragraph was a chariteble becuest. Stowell v. Prentiss, 
$23 Til. 368, Im thet esee the sourt speaking of cheritsble 
truste said (p. 318). *tharity, in 2 legel sense, is not 
eonfined to sere Slmsgiving or to the relief af poverty and 
distress but has « vider signification, snd embraces the ime 
provecent and proxotion of the happiness of aan, (Songrege- 
290 I11, 108), A charitable use, vhete meither law nor public 
policy forbids, wsy be =pclied te alscet anything that tenda 
to promote the weli-doing and well-being of men socially. 
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(People ¥. Walters Chapter of 9,A.R, 311 121, 304)." 


2. Kor do ve goneur in the contention of the 
objector to the effect thet under paragraph 13 of the will 
the reeiphente of the deceased's bounty rere to be selected 
by the Nerermnd Lent. The language uaed by the testatrix 
is that the active cupervision and distribution of the 
fund was given to the Reverend Lent; that it wae the dee 
eensed’s rish that he devote his tine in investigating and 
selecting who were to be recipients ef the fund, but ali of 
this was to be done subject to the anproval ef the trustees, 
fhe investigntion and seliseting of the resipients was to 
be done by the Reverend Lent under the sanction of the 
trustees end not by hieeelf slone, nor wae it contesclated 
by the teatatrix that this paregraph ef the will could not be 
earried out in case the Reverend Lent died beesuse the 
device iz to the three trustees nased end the survivers «nd 
survivor of thes. fer is it objectionable thet the bene- 
ficheries are uncertain beesuse this is an essential feature 
of cheritsble trusts. Bruce v. Mnxwell, 311 111. 489. In 
that case the court said: (p.485) ‘*It is iometerial hor 
uneertein the beneficiaries of = chariteble truet are, * * * 
Indeed,*&it is sn essential feature of public or charitable 
trusts thet the beneficiaries sare encertsin - « clese of per- 
some described in some genernl languege, often fluctuating, 
@hanging in their individusl numbers and partaking of 5 quasi 
public cheraster'. The language ueed by the testetrix 
demonstrates that she did set intend that there should 
aleays be three acting truatees, but the will clearly provides 


thet the property devised under thé paragraph wight be 
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Gistributed es therein provided, although but one of the 
trustees survive. From thie it is clear that it ess the 
wish of the testatrix that Rev, Lent in onse he survived, 
#o the investignting and sele cting of the reoipiente of 
the fund as the trustees sight deem advisable* end that 
he be paid reasonable compensation thersfor, but it was not 
her intention, in case thie rere not done by Rev. Lent, 
that the devise would become ineffective. here property 
is devised in trust to trustees or the surviver of them 
and some of the trustees die, the surviving trustees have 
all the powers cegferred by the will upon «11 of thes, 


Sullanny_v. Mengle, 212 Til. 247, 


3. The contention of the objector that dia- 
tribution of the fund cannot be ade more than five yeers 
efter the testetrix's death ig alse mtenable, The pro= 
Vision, that the property to be distributed *as soon 
as practiceble after sy decesse and within five (5) years 
from the date of my death’, was directory only and not 
mandatery. The record discloses tast the distribution 
was not made within five yerrs becauce it e=s not within 
the power of the exeoqutere or trustses to do = until the 
@stete waa closed it war not practiczl or possible to aaks 
distribution, This construction of the language is borne 
out by the fact thst the testetrix made no provision in the 
willfor the disposition of thése property in case it sae not 
dietrivted within five years from the date of her desth. 


In the case of Peek vw. Homan's Home Hiss. Society, 293 iil. 237, 
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a devise was sade to a ocburch seciety on condition thet it 
@etablish an orphanage on the premiste within three years 
from the teetetrix'’s derxth. There was a further rrovision 
that unlese this mas done the devise would be null ond void 
and the oroperty revert. The orphanage wes not established 
within three years froze the teatatrix's death, but it was 
held that thie did not defeat the devise te the church 
society, the delay having been caused by Litigation brought 
by certetn heirs whe sought to defeat the devise. In the 
inetent cese it is stipulnted thet the delay wae secasionea 
through no fault ef the exeoutore or trustees, but Fas 
econsioned by the fact that the ageete could not be collected 
| gma distributed, *« are, therefore, of the opinion that the 
devise to cherity should net be defeated. 


The order of the Gireuit Court of Gok Geunty 
is affirmed. 


AF? ISkER. 


quoMsON, ?-d. A¥D TAYLOR, J, CONCURs 
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‘MR, JUETICE O° CONNOR delivered the opinion of 
the cou rt. 


Pleintizf brovght suit seninet the defendant to 
recover $208.00, which, ae we understand it, was the smount 
plaintiff cleias to have advanced fer the defendant in the 
purchese of & lot. Pisintiff further Glaimed thet there me 
due him for teaching in s school run by the defendant the eum 
of 2246.00, being at the rate of $30,00 per wonth ac agreed 
upon between the parties. The defendant filed sn affidavit 
of merits Januery 19, 1925, denying thet he oed plaintiff 
anything «nd afterwards on February 34, 1925, filed a counter= 
Claim for $186.42, £135.42 of this sum wes eclsiged to be due 
the dafendant for attorcnys fees for services rendered by the 
defendant te the pisintifi, and « sa#a2ll iten ef costs, The 
balanee ons made ws ef $51,090 which the sefendant elaimed ke 
had leaned plaintiff. 


The record is confused and incoherent. wear the 
elose of the case the learned trisi judge seid *1 never saw 
enything so mixed up in wy life.* After a consideration of 
‘ mil the evidence in the record, we are in entire accord with 
this statezent. We think it sappesrs, however, that the visin- 
tiff, defendant and anether person jeintly purchased « let 
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which wags eftervards sold st 8 profit and the proeseds divided 
equslly betwern the three, Pisintiff's evidence tends to shee 
thet he borrowed $500,006 fron the uorris Plan Hank with which 
to make @ payment on the lots; that he mace this payment, 
$250.00 for himself and §250,00 for the defendent, ef which 
@ua the defendant hase repair $42.00, leaving a oalanee due 

ef $268.00, Pisnintiff's evidence also tended to show that 

he was eaployed by the defencent to teach in = schoo] which 
war conducted by the defendm t=, fhe court refusr4d to alloe 
anything fer this ites and it is set invelved in this appesl, 
Svidence on behalf? of the defendant wae that he hed rendered 
legal services to the plaintiff and bad loened olaintif’ soney 
and, therefore, the defendant was entitled to $156.43. He 
alee offered evidence to the effect that plaintiff did net 
advence sny part of Sia payment on the lot, wut thet it 

wae advanced by another person and thie wae sorroborsted 

by the third party, ‘the court found in favor of the plaine 
tiff for $206.00 and agsinet the defendant on Sis seteff and 
jJudgeent wee entered in favor of the plaintiff for $205,006, 


Gounsel fer slsistiff in his brief in this seurt 
saya that the evidence discloses that slaintiff sorrored 2660, 00 
from the Yorrie Plan Bank, which wes to be reepaid in sonthly 
instelisaents, end he further gays thet *pisintiff introduced 
in evidence stubs shoring the peyments vith notations merked 
*a.3.0.' snd one serked ‘Sheapire’, exch payment being in the 
sum of 842,00; and further testified that the said de’ endant 
was to =ske paywents fro= tise to tise until his half of 
$250.00 was paid plaintiff; thet ke failed to do so snd that 
Plsintiff was compelled to aske the payments, and zdvenced 
for the defendant the sum of $508,500 om sxid ican, te the 
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Borris Plan Bank. Hoteations sppearing on e#21d stubs aade 

by the plaintiff are evidence to gorroborste the intention 
and agreement of the parties (Ree.26).* A xeading of the 
record referred to shows that shen plaintiff eas testifying, 
some dommont referred te ee exhibit 1 for identification, 

eae before the court, but the questions put te the sitmedes and th« 
anevers mide ae they appear in the record are imooherent an4 
meaningless, There ie no ezhibit in the record, ner are e 
able to say shat was before the court ee thet it appears 

that the trial judge whe sav and Seard the witnesses and ehat- 
ever the document was, was in «a much better position te 
determine the facta in the case than we are sitting in = court 
of review, The ecurt found in favor of the plaintiff and 
against the defendant and we are wneble to assy thet this find- 


The judgment cf the Municipal Gourt of Chicago is 
affirmed, 
APPIRSE Ge 


TAYLOR, P.d. AND THOMBON, J, CORGUR. 
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EDWIN E. Panny, ‘ 


Appelles, 
APPEAL FROM 
bis MUNICLPAL SOURT 
FIFFIELD & STERGON, ) OF CHICAGO, 
x COPBe, 


Appellent. 


Opinion filed Monday, June 13, 1927, 


Sh. JUBTIGCN GC 'SOWKOR delivered the epinicen ef 
the court. 


Plaintiff brought on eetion against the defendant 
to recover & belance which he claimed waa due for services 
rendered the defendant fer the year 1934 end for eight sonths 
in the year 1925, fhe defendant filed an affidevit eof aerits 
Genying that it was indebted to plisintiff in any sum, but 
on the contrary, it set up that plaintiff was indebted te 
the cefentont in the sum of $281.46 and filed ite seteff for 
(that amount. The case wee heard before the esurt vithout «2 
jury enc there was = finding snd judguent in plaintiff's 
favor for $594.06 and the defendant aoveals, 


fhe record discloses that the defendant was 
engaged in the clothing business in Gnics go and exrloyed 
plaintiff as one of ite sxleezen from 1921 until September, 
1925; that plaintiff wee paid = eeekly aslary and also a 
percentage on the grose sales in excess of # certein specified 
figure; that for the year 1922 pleintiff was onid by the 
Gefendant in addition to hie seekly selary, = comission 
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of five pereent on $14,000.00 ond for the year 1923 « like 
eommiasion on $25,000.00. These commiesions were eocesioned 
under the following clroumetanoes: uring 1923, $14,000.00 
worth of clothing,some ofwehich had been sent on approval, 

wes returned to the defendant by its customers and they were 
given eredit accordingly. The sawe wae true for the year 
1923, except the vaiue of the clothing returned wae $25,000.00. 
in theletter part of the year 1923 plaintiff and defendant's 
President discussed the question ag to vhet arengesents aight 
be for plaintiff's eaployment for the year 1924, plaintiff's 
Vereicn being thet it was agreed that he was to have ghorge 

of the clothing departeent of defendent*s business for rhic 

~ he was to be peid $100.0 per week and in sddition five 
pereent on the “grose sales* of the clothing departwent in 
exeess of 2100,0060.00, On the other hand, the defendant's 
position ig thet the agreesent wee that sleintiff's satary 
would be imereased $25.00 per week for the year 1924, he 
having been paid $75.00 per week for 1923, and in addition 
plaintiff eo.id reesive five sercent comciasion on the *net 
gress milea* of the clothing department in exeese of 9190,099.00, 
So that the only dispute between the parties en the trial 

and in thie court is whether plaintiff was to be peid in 
 @@dition te the weekly salsry. a comission of five percent 

on all diething sent cut by the defendant in excess of 
100,900,090, or whether this five percent should be eomputed 
on the sales im excess of $106,006, °0 and that the clothing 
that was returned should not be considered se sales, Pisine 
tiff geve testixeny tc the effect that he wee te be paid 

his ccemission on the *groes seles*, while on the other bend, 
the defeniant offered evidence to the effect that the commiteion 
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was to be paid not on the * grees scles* but on the *net 
gross sales,” 


It was not suggested in the trial court, nor 
is it sugzested in the briefs filed in this court, that 
elothing which had been sent out om approval te the defend= 
Snt's qustom@re and which was returned, had in no sense 
been sold, ‘nor that even on plaintiff's version of the once 
to the effect that he wee te be reid on “groze sales*, no 
recovery could be head because the clothing om which he is 
Dasing hir comzuiesion and on which toe judgment is rendered 
@se8 not sold. On the trisl and in this court seth parties 
presentedtieir respective contentions on the theory that if 
the agreezent between the defen‘ant «na pleiatiff ras 
that he wns to be paid his commission on the * gross snles* 
then the judguent is correct. Rit,#8 atuted, the theory 
of the defendont wes, se testified ta by ite presid«nt, 
that plaintiff's comsiesion was to be etaputed on the 
Smet grosa saies", And in thia view defendant contends 
that the clothing which had been returned during the year 
1924 should net be taken into consideration in figuring 
plaintiff's commissions, Obviously, there is no such 
thing as *net gross sale#*, The vords *net grose sales* 
are = contradiction in terms. fhe Century Dictionary defines 
gross ae *eprosed to met.” Sut it is conceded By the defend- 
ant that if the agreecent betee:n the parties eas that com- 
giesicns sere to be paid on the *gross gales*, the judg~ 
ment is correet, he evidence on this question was sharply 
conflicting an4 unless we car say that the finding and judg- 
ment ie ageinet the sanifent weight of the evidence, we are 
mot warranted in disturbing the judgsent. tron s careful 
consideration of all the evidence in the reoord re sre unabie 
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te say that the finding «and judgnent is against the 
manifest weight of the evidence. 


(The defendsnt contends thet the judgnent ig wrong and 
ghould be reversed because the evidence does not ew tein the 
Bllegations ef plaintiff's statexest of oleim, ith this 
Gontention re ere uneble te agree, Pyeintif’ alleged in bis 
statement of claim that he exes to be paid the commiasion on the 
‘gress ssles* and in sonstruing grose evles sa the parties 
themeelvea construe them, we think the evidence wee sufficient 
tc sustain the finding end judgment, 


The judguent of the Monicipal Gourt of Chicago is 


affirsed, 
&FFTRBES. 


TAYLOR, P.J. ABD THORSOR, J, CORGUR, 
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DR. J. & BAGEL, 
Appellant. 
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Opinion filed Monday, June 13, 1927, 


wR. JUSTICE G'GCHBOR delivered the opinion of 
the ovart, 


Pyaiatiff, the endorssce, of « pmoaissory note 
on April 18, 1924, brought suit against the defendant saker, 
to recover $1,800.00, the face of the note, together with 


interest thereon, At the close eof the evidence, the urt 

instructed the jury te find for the plaintiff and a verdict 
was accordingly returned, judgment wes entered on the vere 

dict and the defentiat appeals. 


Plaintiffs statement of eleim alieges the making 
of a promiesory note by the defendent fer $1500.06 om March 
23, 1983, payable to the order of jotn F, triewen, trustee, 
one year efter date with interest thereong that fer a good 
and Welueble consideration psid by plaintiff to the peysce bee 
fore maturity, the note was endorsed by the payee te the 
plaintiff, On May 26, 1924, thedefentant filed an affidavit 
of merits in which he alleged that pleintiff was not a helder 
in due cours®; thet the note wos given in payment of stock 
of The Blue Fing-Silverten Gold “ines Company, a foreign 
eorcoration, thich etock ens sold by the payee in the note = 
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John F. Erieman, President; that the stock wee * clase 

DB Securities" within the Illinois securities law, and thet 
the Blue FlageSilverton Gold ines Gompany had not compliee 
with that law by filing the documents required by statute 
with the Secretary of State; thet plaintiff st the tine 

he obtained the note from the payee knew that the Di linocis 
Securities Lav hed act been complied with. 4 further dee 
fenese was that the note see sithout consideration and that 
the defendant was informed and believed that plaintiff 
knew of that fact when he obtained the note. 4 further 
defense was that the note was given to John F. Frieman, 
trustee, “upon trust that he would hold the saze until 
maturity 2nd that he woud not aegotiate the same and that 
plaintiff had notice of ssid infirmity in the title of the 
person negotiating said note,* 


Bearly © yesr afterwards on April 23, 1985, the 
defendant, by leeve of court, filed an amended affidavit 
ef merits wherein he set up as defenses the following: (1) 
that he made and executed the note and handed it to the 
payee upon condition that the peyee would hold the note 
for the benefit of the defendant and the Siue FiageSilverton 
Gold Mines Gompany, the beneficiale owner of the note, until 
the maturity of the note ané until the Gold Mines Compeny 
had paid to the defendant its then indebtedness which roe 
largely in excess of the face of the note; (2) that (upon 
information and belief) the note wee not endorsed to plaine 
tiff by the payee before aeturity or for good and Valuable 
consideration; (3) thet the note was delivered in Illinois 
on its date for 3500 shares of capital stock of the Gold 
Mines Gompany the stock having been ao1d te defendant by 
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Erismwan, the president and general manager o& the 
Company the payee named in the sote in violation ef the 
Tilinois Securities Law; that at and prior to the exée 
eutioen of the note, trisman falsely tnd fraudulently 
represented to the defendant that the Gold Hines Gompeny 
‘was then well and amply finaneed*® and prepsred to begin 
active siades operation; that the defendent relied upon 
auch representetions end was deceived thereby and «ae ine 
duced to sake the note eng deliver it te the payee to be 
held by him; 4/ that plaintiff wee not a holder in due 
eourge; that he bad not teken it before maturity; thet 
he did not take it in good faith, nor for value ond upon 
information ané belief = it wes alleged that the note 
was trensferred to plaintiff for the purpose of cutting 
off defenses. 


The evidence tends te prove that Joha F, Erisman 
wes president, sanager and trustee of the Blue Flag-Silvertea 
Gold Hines company ef Colorado, mich is stated toe be a 
common law trust, but there is no evidence of thie; that 
Erieman had been acquainted fer some time with the defende 
ant and thet the defendant prier te the date of the note in 
guit, eas the owner of some stock in the Geld Vines Company; 
that on Yarch 23, 1988S, Erisman enlled at the defendant's 
office in Ghicage and sold hie 3500 sheres of stock in the 
Gold “ines Company in payment of which the defendent paid 
$500.00 cash and executed the note in question; that sbortiy 
thew efter ae certificete for the 3560 shares of stock in 
the Gold “ines Company wee delivered to the defendant; that 
om September 15, 1923, plaintiff who was a practicing attor- 
ney of Denver, Golerade, bought the note in question by 
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oenceling ® note for $200.00 which he held agninet 
Erieman and by giving Erieman hic cheek for $1190.00. 

The check wae endorsed by Erieman und it was paid the 

next day by the Golorndoe Sank upon which it wos drawn. 
The note not having been paid, plaintiff brought the 
instant case in the Mynicipal Gourt ef Mhicege. ‘The 
evidence further shors that on duly 9, 1024, quit was 
brought on the note in the Gounty Court of Denver, *herein 
L. Larson was the plaintiff and the defen‘ant in the inatant 
Case wae the defendant. Everett Gwaas wos the attorney 
for plaintiff in the suit in Golorade, and he onde an 
affidavit attached te the eomplaint filed in the Senver 
Gourt, wherein he swore that the aote in question had 
been #014 by Ericmen, trustee, the payee of the note te 

L. iatson and that she wee the ower of the note. in the 
instant opse laintiff testifies that L. Larson, the 
pileintiff in the Denver suit, was hia stenographer and 
that he browght the suit in her neme for the reason that 
he thought he could obtain judgment in the Denver Sourt 
before the ease would be resehed in the ,nicipel Gourt 


of chicege, 


It was sought to be shown by the defendant that 
at the tise he made the cote in question he had & talike 
with Zrisman wherein Erieman asked him to buy sore stock 
in the Gold Hines Gompany and that he vould sell the 
defendant 3500 shares of the treasury stock for $506.00 
eash and a note for £1500000 due in ove year; that therse 
upon the defendant told Erisman that the Gold tines 
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Gompany then owed the defeniant over $2500.00, an‘ theree 
foré, the defendent would net be willing to pay the #1500.00 
mote until the Gold Mines Gompany paid ite then imdebtede 
Rese to himg that Eriswen then esid *J will hold thie note 
until maturity and not tranefer it until the compeny hae 
paid your nete and we vill have the note sade owt to mye 
self, trustee,* Counsel for the defendant then etated 
that in addition to the foregoing he expected to shew that it 
wag upon that condition thet the nete was given; that 
at that time he note did not have any revenue stamp upon 
it; that it was not an absolute deliveryof the sete, but 
was given to Eriesan, trustee, as an incomplete delivery. 
He further offered to shes that the Gold Hines Company 
wes still indebted te the defendant. This evidence wag ali 
ezoluded on the theery thet it eowd not effect plaintiff's 
rights since he waa not present at the tise. ‘The defende 
ant also offered tc show thst the Gold Hines Company had 
not filed docusents with the Secretary of State of I}]linois 
ae the lew recuires where it ie sought te sell Glass * 
Securities in thie State. This was likewise excluded, The 
jury were then instructed to find for the plaintiff. 


The defendant contends that the court erred in 
exoluding the evidence offered by hia for the reason that 
under The Negotiable Instrument Act the of fered evidence 
if received would have shorn thet the title to the acte in 
question wae defective at the time it was obtained by claine 
tiff and that if this were shown it eas then incumbent upon 
plaintiff to shew that he ese a bone fide holder for value 
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without notice. Sec. 56 of the “egotiable instrument Act 
provides thet the title of a person who negotiates a note 

is defective when it is negotiated in breach of faith or 
under circumstences as tagunte to s fraud. And Sec. 56 

of the Act provides that to constitute notice of an infirsity 
or defect in the title of = persen negotiating « note, the 
person to whom it is negotiated muat have had aetuzl Encrle 
edge of the infirmity or defect, or knowledge of such facts 
that his action in ta:ing the instrument amounted to bad 
faith, See. 52 of the same sot defines a bclder in due course 
as one who takes the inetrument under the following condie 
tions: (1) that the inetrument ie somplete and recular on 
ite face;(2) That he became holder before it wae overdue, 
and without notkee thet it had been previously dishonored, 

if such was the fect. (3) ‘het he took it in good faith 
and for walue. (4) ‘hat at the tize it wae negotiated to 
bim he had oe notice of any infirmity in the instrument or 
defect in the title of the person necoti«ting it. 


If we assume thet the evidence offered by the deco 
fendent ss to what vas #aid between Erisman end the wzaker et 
amd prior to the tiae of the execution cf the note sas ade 
missible as tendingte shor thet the title in Erismen fas 
defective within the meaning of the statute, it would avail 
the defeatent nothing in this court beezuse the pleaintiff in 
making out his case assumed the burden of proving that he was 
the holder in due course Fithout notice, He testified that shen 
he obtained the note from Eriemen he had no netice of any 
defects om the part of the waker, and thet he paid $1199.06 
for the note in addition to eanesl ling # note for $200.00 
Which he held sgeinest Erisaan, Hor do we think there wee 4 
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conditions] delivery by the defendant of the note in 
question, in the esse of Bell v. MeUoneld, 308 111. 329, 
cited by munszel for defendant, the vorogissory notes were 
gede and delivered with the understanding that they would 
not take effect as promissory notes, bet would later be 
surrendered to the saker upon the occurrence of future 
happenings. In the instant case the note wae made and 
delivered to take effect as n valid promissory nete ond 
was to be paid by the defendant for the stock in the 
Gold Mines Gompany vhich he reecived, The only condition 
ae disclosed by the offered evidences was that the payee 
of the note would not trenefer it befere maturity or until 
the coapeny had paid the aefendent the indebtesnese vhich 
it then owed hia. Sut the defendant further contends that 
plaintiff is not = bone fide holder fer value beesuse he 
Waa .ut upon notice when he reccived the nete from friemen; 
that it did not belong to Erismen because it was made pay- 
able to Erieman, Trustee; that the word *“truatee* showed 
that there wee = beneficisly who was the real cener of the 
note, snd, therefore, plaintiff should have sade inquiry 

in this regard. There sre two reasons why this defense esnnet 
be availed of here. One is thet no such defense was inter- 
posed im the trisl court. ‘There wes not even a suggestion 
ef such 2 contention on the trial and it is elementary thet 
euch a point exnnet be urged for the firet time in a court 
of review, Sut there is another reason why the defense is 
unavailing. The esetui que truet - the beneficial owner, 
(4f there were one) is making no complaint es was the fact 
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in the case of Henshaw v. Senate Benk, 839 I11, 515, =nd 
Cases cited. We do not know the terme of the trust 


agreenent, if there was one, Ail thet apveara in the 
record is that it is said by counsel that the Gold vines 
Company wee 2 comson lew trust. There is no evidence in 
the record thet the Gold “ines Company is net financially 
respohsible, sitheugh defendant's counsel s¢eme to contend 
guok is the ease. There ie no evidence or offer of 
evidence of any fact thet would shew the finanecisl 
stending ef this concern. 


fhe fact that plaintiff swore te 2 eomplaint 

filed in the euit in Gplerade in which he stated that 

the note in suit ese bought by Lareon frou the payee prior 
to hie testimeny on the stand in the instent osee, does 

not warrant the contention that the conse should have been 
submitted to the jury. @o far as the instant case iscone 
eerned, *e think it clear that pleintiff eas the corner 

of the note; that he was = bona fide helder for value 
without notice, and thet th«re was no defensé interposed, 

in these clreumstences, of ccures, the jury should have been 
directed to find for the plaintiff, There is no merit in 
the contention that the securitics were olaes * i securities 
within the Illinois lew, «né therefore the Gold Himes Gonpany 
was rec,ired to file dowments specified ia the statute with 
the Secretary of State because there ie not one vord of 
evidence in the record nor was any offered tending in sny 
mamner to show thet the stock sold to the defendant was of 
Glass "2 securities. Peonle v. Gillett, 243 111. App. 41. 
Im no event was this offered evidence any defenee. kouregor 
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Vo Lazcnt, 246 Ill. App. 486i. 


The judgzent of the Sumicipal Court ef chiesge 
is effirued, 
| AYP IRBED. 


TAYLOR, Ped. and THOMEOR, J. CONGER. 
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THOMAS J. SHEEHAN, ~~ 
Appellee, 
APPEAL FROM 
Ve SUPERIOR count 
Q00E COUNTY. 


SOUTH-¥EST TRUST & SAVINGS 
BANK, 
Appellient,. 


Opinion filed Monday, June 13, 1927, 


MA. JUSTIGU THORSOR delivered the opinion of 
the court. 


By this appesl the defendant bank seeks to reverse 
& judgment for $2044.38, recovered aesinet it in the Superior 
Gourt of Gook Gounty, by the plaintiff Sheehen, 


The plaintiff ecm e@ depositor in the defendant 
Bank, For some time Sheehan had been scqusinted with 2 
man named Keister, fhe latter wes connected in seme vay 
with the United States Gold Storage Gowpany, From time 
to time, over & period of some nonths, Keister had brought 
checks to Sheehan's place of business, snd st hie request 
Gheshan had cashed thea for him, All these checks rere 
drawn by the Oold Storage Company psysble to different 
individuels, end in each case the payee purported toe h=ve 
endorsed the check in blank, According te the testimony 
of sheehan, he hed known Heister for seme tise =nd had 
supposed he waa 411 right and he eashed the ghiecke which 
he presented without asking weieter to enderse them, 
Gheehan then deposited them in his account in the defendant 
benk, «nd in due course of business the Bank credited his 
secount with the amounts ef the checks and Sheehan obtained the 
benefit of these credits, ss he issued his own checks agsinst 
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hie account, 


In the fall of 1924, 2 representative of the , 
Storage Company called at the defendint Bank with one pst 
two of these cheoks and stated to ur. Healy, president. 
of the bank, that these cheeks he hed with him, as well 
&e & number ef others, sll besring the endorsenent 
*fhos, Sheehen*® and «il of which had passed through 
the defendant bank, oontained the ferged endorsenents of 
the reapective peyees. Healy then called Sheehan in 
end adwieed him of the situation. The balance to Sheehan's 
eredit in the bank at this time =ag $2,040. Sheehan attennted 
to draw egeinst thet belance but the bank declined te pernit 
hiw to do ao, whereupon he eonsulted lawyers, A fer days 
later Shechan gave hie lawyers his check, drawn on the 
defendant bank, for the smount of hie balance, - $3040, 
The payees of that cheek deposited it in their own bank, 
end when, in due course, it ene preeented to the defendant 
bank, the latter refused peyrent, vhereuvon the pleintif?f 
brought thie action in assuxpsit, te resover the sacunt 
involved, The defendcnt bank defended the action brought 
by the pleintiff, on the ground, ss stated in its affidavit 
of merits, that of November 5, 19294, the pleintiff “agreed 
with defendant thet the acount then on deposit with defende 
ent in plaintiff's socount, to wit, $2640.00, shovld be left 
there with the defendant as security until the desend for 
repaynent® (of the elleged forged checks) *was settled or 
gatisfied end that neo patt thereof should be withdrawn by 
plaintiff until such time; thet the desend for repayuent 
had not been settled or satisfied and thet defendant is 
holding said eum and refused to honor the checks presented, 
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as set forth in plaintiff's declaration, for the reasons 


aforesnid,* 


The record shows that after the case at ber wae ine 
stituted by the plaintiff, the cold Storage Company brought 
two actions, one against Sheehan and the other aginst the 
South-"est Trust é Savings Bank. oth of these aetions ere 
Based upon these same checks, At the time the case at har 


was heard in the trial court, these cssea were still pending. 


The evidence submitted by the respective parties 
in the case at ber is in direct conflict. The oresident 
ef the defendnnt benk testified thet he firet talked with 
the plaintiff about this matter on jiovember 6, 1924, and 
at that tize he told the plaintiff that he had beard sbeut 
these checks from 4 representative of the Storage Company; 
that the latter claimed there were « lot of these checks 
involved end that he expected te get further information 
from the Storage CGompeny cithin a fer days, ani that as 
s00n ag he did he would let Sheehan know; thet he told » 
Sheehan in this first conversation, that as these checks 
ceme in, the bank would have to charge them egainst Sheehan's 
necounts Healy further testified that Sheehan again came to 
the bank *a few days afterward,* at shich time the bank had 
further information about these checks, and he then told 
@heehan thet it wae going to amount to 2 lot of money end 
thet; “We will have to make some arrangenent here about 
thie account, * * * whet oan you do about it?* and he 
eaid he did not know; that he then askedSheehan if he could 
give the bank a bond, and he said he could not; snd ke . 
then asked hia if he hed any real estate and he ssid he 
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did not, and he then told Sheehan that they would not pay 
out anything on Sheehan's account; end Sheehan enid he nerded 
gone money, but Hesly told him he could not let him heave any 
and suggested that Sheehan eee a lawyer, Healy testified that 
when he told Gheehen, in this conversation, thst they would 
"have to h6ld the checks back end we will hold the soney 
back," Shevhen agreed to it, s#ying, "A411 right,* In the 
game conversetion Healy said the bank sight be put toe some 
expense which they ought not to be celled upen to stand, 

fer if there wae any neglect, it *as between the ftorage 
Company snd Sheehan, so it #o.14 be up to Sheehan te pay 
-whatever expense the bank was put to, and Sheehan said that 
was @1l right. fither on the day of this last conversation 
or a day or tro later, Gheehan case to the bank and made an 
effort to eash his check for #1600. and the bank declined to 
pay it. Healy testified thet he told Ghechan at thet time: 
*You know we heve an srrangement on this seccount," end that 
Sheehan replied thet *it was «11 right and the right thing 
to do,* 


& stenogrepher in the bank testified that she heard 
@ conversation betreen ¥r. Healy und ur. Shechean, in the 
early part of November, 1924, in which she heard Seely say 
that beesuse of the large ancunt of the forged checks involved, 
he would have to hold the »elance of Sheshan's account, *and 
Mr. Sheehan said it wos all right.* 


fhe record contains two letters addressed to Shechan 
and signed by Healy as president of the bank, The first is 
dated November 5, 1924, whieh ia the date of the first cone 
¥Yersgation between these parties. In this letter Healy sdvises 
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Shechan as to the details of tro of these checks, “age per a 
conversation held with you today by the writer * ** te 

are advising you promptly eo that you ety be in a posie 

ticn to protect yourself." The second letter is dated 
Hovember 12, 1924, At that time the plaintiff had made 

an unsuecessful effort to gash hie check for $1600 at the 
defencent benk, and the chesk for the full amount of the 
plsintiff's balance, drawn by him and made payable te his 
lawyers, had been presented te the defeniunt bank and the 
latter bad refused peyzent on it. Healy testified thet in 
his firet conversation vith Sheehan he told sim he expected 
te get some further detaile about these checks shortly 

and would advise him of them as soon as he had thes in hand, 
In this second letter of Hovember 12, Healy said: * As per 
previous conversations anGé arrangements meade with you, ¥e 
herewith enclose a list of the shecke,"® which the @torage 
Gompany claimed contained the ferged endorsenents of the 
payses, 11 of shich aleo contained the endorsesent of the 
plaintiff, This letter then vent on to say: “We are cending 
you the list of the items in accordance with cur arrangement, 
and we request that you give this astter your prompt attention 
end let us hear from you, if there are any other checks 
returned, we will advise your promptiy.* 


Tne record 4lso shows that on tiovember 6, 1924, 
the pleintiff visited the defendant bank «ith one O'Sullivan, 
the latter being connected with the office of the claintiff's 
lawyera, and om that occasion O'Sullivan had some conversa 
tion with wr. Healy sbout the situation. O'Sullivan testified 
¢hat they telked the satter over generally, discussed vho <ovld 
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probably have to stand the logs, end that Mr. Healy expressed 
the opinion that the Storage Company had been nepligent and 
would probably have to etand the lose themselves; that he, 
O'Sullivan, then seid that Sheehan had told him the bank 
would not let} him heve hig money and that Healy replied, 
"Well, I told him he had better lesve the money here for 

a day or s0,.* O'Sullivan further testified that in this 
conversation Healy said nothing about Gheehan giving the 
bank = bond or sny protection of any other sort. Healy 
testified that in thie conversation with O'Sullivan he 
asked him if Gheehan could give them 4 bond, «nd O'Sullivan 
leoked at Sheehan, sho wes standing near, end the latter 
said he did not think he could. He also testified he told 
O'Sullivan they sere holding Ghechan's secount, 


Sheehan denied thet he ever told Healy it would 
be all right for the bank to hold the balance of bis account 
until the uatter of thesd checks was adjusted, He admitted 
that he exes cslied over to the defendent benk end that he 
had a talk with Hesly, who produced "sn couple of checks from 
the U. S. Gold Storage Go;"* thet he admitted that his endorse~- 
ments sere on the checks; end thet Healy seid the witness 
eould not draw out enything for « few days becsuse the bank 
had been told there were sorcof these cheeka, whereupon, the 
witmess anid that would not do snd that he would eee bis 
lawyer, which he promptly did, According te ghechan's orn 
testimony of tiis conversatiog, he sade statements at that 
time hich seem quite inconsistent cith his contention that 
he as never willing to sliow bis deposit to resein until 
the satter of these cheeks was adjusted; and never cone 


sented thet it should be done, He refer to the fect thet 
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Shechan testified that thm he went over to the bank snd 
Healy mentioned this matter to hia, he had ters of these 
checks im hie hands, end he asked Healy shat they emounted 
to and Heely replied, “$280 or 8300," Sheehan's testinony 
then ie: "I asid, ‘All right, J have got $2,000 in the 
bank here and I would like to draw §1,006,.'" His testisony 
is thet Healy was unwilling thet any of “is secomt be drawn 
out end Shechan asked him why he tock that rosition and 
that Hesly then s@nticned that there were other cheeks 
involved, fFoliewing that, Shechan's teatinony is; *I 
said, ‘the checks aren't here,* He said: ‘You got tro 
checks axcunting to $300." I said; ‘I hawe got 87,000 

in the bank,’ I esid: ‘I need $1,000,°* whereupon, 
Healy ssid he would heave te leave it there for a few days. 
@hechen then testified he told Healy thet would not de, 


It seems clear that if Shechsn hed eleays maine 
tained the position that he wasentitied to drew out the 
beleance in his secomt, and at so time consent thet it 
Gight ressin in the bank, pending = determination of what 
was to be done about these forged cheeks, he would never 
have remmrked to Hesly, os he admits he did, to the effect, 
in substence, that the bank was protected as to these 
cheeks, 28 his balance was $2,000 and the only cheeks 
which he< turned up so far, ssownted to $300, This would 
seem to show that Sheehan hed the question of the bank's 
protection in mind, which would «.> be netursl, inesauch 
as between the teo parties to this ouse, the loss, if any, 
resulting from the ceshing of these checks by Shechan ond his 


depositing thea in his bank, should not f211 om the latter, 
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In view of Ghechen's admission that he referred to 
the amount of hie deposit, which indicated that the bank 
was protected, we feel that the finding of the trial court 
Was agsinat the menifest weight of the evidence, For that 
reason the judgment of the Supericr Court is reversed and the 
eausé is remanded to that courte 
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HY¥ES WORINSKY, 
Appellee, APPEAL FROM 
) MUBICPAL COURT 
Vo. ) 
' . OF CHICAGO. 
IGADORE KATZ, 
Appellant. 


Opinion filed Monday, June 13, 1927, 


Bi. JUGTIGR THOR@SOH delivered the opinion 
of the court. 


By thie aprenl the defendant Kate seeks to 
reverse & judgeent for $565.00 recovered agrinet his in 
the Eumicipa] Gourt of chicsgo by the slaintiff Sorineky. 


The ¢vidence shows that the parties to this 
enee entered into & sontract of surchasce and sale of « 
piece of resl estate, in which the plaintiff Horinsky — 
agreed to convey the property to the def endant Kate for 
a cons idexation of $623,000, The contract which the parties 
@xeouted was dated February 5, 1922. The property was to 
be conveyed subject to 2 first sortgage of $20,000, and a 
e@oond sortgnce of $14,300. It recited that the purchsser 
hed paid $1,000 es esrnest money. Of the briance, which 
“ig to be paid hen the deed was delivered, the contract 
recited that the seller, Horineky, agreed to accept 
$11,000 in second mortgage paper on other property. 


The evidence establishes the fect thet the oa yuent 
ef $1,000 as earnest money, wae paid. The resord contains 
a cheok for $250, signed by the defeniant to the order of 








sTSOL BL enue ‘etabrolt polth rotatgo 


- motatee ode perereten sonwcne sree a . 
oe Oe A m 


aid? oe? eeifttag 24? eade eveds ao 
2s efen ban seasoeny to foectaee » chat Dexatae oom 
 etenieet Miraiziq ate mide ai ywtstes Leet to song 
‘0% api grchastob SAP ot YreoqoRG oMt YwURCE of DeeTBS 
asisuce sit Motdy deowtacn e2F 000,083 te moi¢erebtemeo s 
OF ae Yaron; eat SOE ,@ YrenGet Sota wow hetugae 
& bee ede Te eyeine cee & 0 page 
teentety att todd Betiest 2 «ONE, EEG te agagtion Recome 
tide .seasiad a {enon Saeatss 59 000,08 bing bed bs 
tosstace sch sbowewlind ox boosh adi asdu Bing ad of gee 
dqncee of deorge .YinadtOs .xellee oft gadt begtoby 
Aemeeei teste tn engagement a Sama EED 


> 





te ede tedt dost od? omitn tae womsbtve ont 
salstace Sresort ed? - boaq eew kame oneesav'na 005.8 te 
te eshte ait of taehroted adit eS boagls be staal 


id 


the plaintiff, dated Februery 1, and ssother check fer 

$750, signed by the defentant, payeble to the erder of the 
plaintiff's lewyer, dated February §, which waa the dete of 
the contract. The record further showa that these pertics 
Closed their deal on arch 83, 1923, It also shows, vithout 
dispute, that shen the parties, through their reepective 
counsel, had figured up the various items of charge in the 
way of interest, insurance and so on, it wes found that 

the balanee due from the defendant Kata to the plaintiff 
Hotinsky, in @ash, wan 716,164.05, It is alee shown with- 
outidiepute that on Hereh 26, 1925, the plaintiff get four 
cheeke from the defendent. Three of these were delivered 
late in the day, sometine after four o'clock, when the deed 
wea pagoed end the deal glosed. There checks copsisted of 

& eashier's oheex for $15,001.39; 2 check for $50C, signed 
*S, Eats & Go., Ime.,* to the order of Isadore Kats; snd 
another check for $602.66, signed by the defendant's lavyer, 
one Gocdaan, end drawn to the order of the plaintiff and 

his wife. It is further shown, vithaut disnute, thet esrilier 
on that day, either late in the forenson or early in the «ftere 
noon, the defendent had sent another gheck to the plaintiff, 
for $500, signed *S. Katz & Gg. Inc.,* and drawn to the order 
of Igadore Katz. 


it will be eeen thet the sum of these checks 
turned over to the plaintiff by the defendant on Hereh 
32, 1923, wae $16,604.05, which ie just 8500 more than 
waa found to be due the plaintiff when the parties cage 
te close the deal. fhe defendant took the position that 
he bad overpaid the plaintiff $500, and he, therefore, | 
Stopred payzent on one of his 4500 checks, The plaintiff 
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thereupon brought thie aotion against the defendant to 
revgover the anount of that eheck, 


fhe plaintiff testified thet the #2500 check 
he wee suing 6m was the one he received ag one of the 
three checks turned over to him sehen the deal ene closed, 
In this he wae corroborated by one Wesinatein, eho was 
the lawyer representing his in connection with thie reel 
estate tranesction, fhe defencant, on the other haad, 
testified that the #560 eheck given to the plaintiff when 
the desl wae closed, had been cashed by hie end that the 
eheck aued on was the one which hei been sent over te 
the plaintiff eerlier im the Gay. This position of the 
defendsat waa likevieée sorreberated by Getdman, whoowes 
acting se his lawyer in the deal, In our epinion, it 
mekes no difference, a= far ag she 4ecision of thie ense 
is concerned, whether the check being sued on waa the one 
the plaintiff reesived earlier in the day or whe the one 
he received when the deal was cicsed. In either event, it 
is entirely clear thet the plaintiff received, in checks 
#500 more thon he wae entitled to under the contract. 


fhe rvrecerd clearly sere that the plaintiff was 
Fight with regard te the check aved on. It was, 28 he 
atated, the check received eas one ef the checks turned ovez te 
him when the deal wae closed, end not theeheck he had ree 
eeived earlier in the dey. The record dewonstrates that fact 
beyond peradventure of any doubt, These to $500 checka, 
beth dated tarch 22, 1923, 2nd being the only checke of 
"8. Kate & Sos, Ings," Of that dats, involved here, bere 
consecutive numbers; Gne is nusbered 4702 and the other is 
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numbered 4303. Haturally, they were issued in that order - 
4202 first and 4303 later. The check which the plaintiff 
is suing on is 4363, which wes no doubt issued by the 
defendsnt after the cther check. Furthermore, the other 
8860 check numbered 4302, wae certified by the bank on hich 
it was drawn, on the <2y on which it ras drawn - m rch 22, 1923, 
The testimony shows that the olaintiff reeeived ene of these 
sheeks before the close of banking hours, on warch 22, and the 
other one coneiderably after the clese of beaking hours. it 
is of course apparent that the one which wae certified on the 
day it was drawn, wae the one received befere banking hours 
@losed, That is No. 450%, And the one on which the defende 
ant suoceeded in stopping payeent wac the one he gave efter 
the close of tenking hours on that day. fhat is Ko. 42063, 
om which the plaintiff is suing, fret this is the case is further 
demonstrated by the fact that the testimony 211 shows thet 
the check that was sent te the pisintiff earlier in the day, 
wae sent through the respective lavyere of the sarties, and 
it oame inte the plaintiff's soseession threugh the hands 
ef his lawyer, einstein, The check whieh is certified, being 
Ho. 4302, is drawn to the order of the defendant end it bears 
the following endorse<ents. | 

"Pay to the order of 

Philip A. Weinstein 

isedor Katz 


Philipes. Yeinstein 
R. Horinsky.* . 


The fect that it ems thus clearly shown thet the 
Plaintiff eas right sbout his contention that the check 


he was suing on see the one received when the desl wee 
slesed, and that the defeniant wes vwreng in his sontenticon 
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to the contrary, msy account for tie fact that the jury 
found the issues in plaintiff's favor, 


Sut as already etated we are of the opinion 
that the a,@stion of whether the plaintiff was suing on the 
check he got in the xorning or the one he got in the after- 
moon, has nothing to do with the merits of the case, for it 
is entirely clear thet the check he got in the morning vase 
turned over te hie in connection vith this desi, and rhea 
he received the three checks that were turned over to hia 
im the afternoon, he was getting #500 sore than bie con- 
tract called for. it is widisputed that no transaetion took 
plees between thece perties eaxeapt the purchase and ezle of 
this property. It is net disouted that the balance due the 
phaintiff to close the den] on Farch 29, was °16,104.05, 
it is slzo undieputed thet he reteived 716,604.05, in checks 
on that day. fhere is no contention that the balance of 
$16,104.05 was arrived at by figuring check 4362 as a prior 
paysent. The record shows the contrary. 


While the slsintiff wae om the etend, be was asked 
what the consideration was for the $500 cheek numbered 4502, 
Being thecheck he received in the earlier part of the day which 
he had had certified. His snerer wes wnintelligible, He 
acid: “tr, iste wee supvosed to give se acre than that. 
Be had to deporit #1,°00. He, of course, -- after the figures, 
-- he had ali the eheaks, ur, Yeinstein, you see, he hed the 
deposite; first deposit he had it tes, end then turned me 
over #11 the cheeks froa the denozit toe.* He was abked 
whether he got a $1,000 check from Weinstein andi ke ssid he 
didn't resember, - *it wee everything in thet figure, He gave 
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me lots of chevkes, hia own checks, and these cheoks, he 

geve we a lot of checks at thet tise, ur. Seinstein, «nd 

he had thie $500. in the figures." He wea then asked 

whether thie #506 wae “included in the figures,* and he 

said it was. Later he wes again asked if he got a check 

fer £1,000 from Yeinetein before he closed the deal and 

he agein seid he didn't rewesber, - “1 told you he figured 

#11 the cheeks, whatever the ancunt is." He was then asked 
4f thie $560 check that he reeeived im the sorning of arch 
22, eae part of that $1,000, end he answered: “It is supposed 
so." ‘That it was not ia clearly demonestreted, not only 

by the fact that the contract the parties exeented on Febru- 
ary 5, 1923 recited that the defenint had then padd that 
#1,000, but alee by the dates end amounts of the tw cheeks 
heretofore referred te, ons dated February 1, for #250 and 

the other 22ted Feorusry 6, for #750, one drawn te pleintiff’s 
Order snd the other drawn to the order of his lawyer. 


The pisintiff's lewyer, feinstein, testified 
that the $560 eheak which was delivered to the sleintiff 
the day the desl wee closed, but prier te the hour it was 
Slosed, ene delivered to his by the defendant's lseyer 2n4 then 
by him delivered te the cleigtiff, He anid thet he did sot 
know what that check wae for, - *i had nething to do with it.* 
Goodman, claiming thet the cheek sued on sas the ene he sent 
6ver to “einstein, teetified that i¢ sis sent over se saxrt 
payeent on the real estate contract. He further testified 
that after the desl wee slosed, the slaintiff came over to 
his office with the $500 check, on which payment had teen 
stopped, snd seked for =n explanstion sesying that he souldn'¢ 
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have closed the deal unless he had received thet check, 
adding: “And thet ie why Mr. Ents sent the $500 over before 
we slosed, otherrise i wouldn't have elosed the deal.* He 
further teatified thet the pleintiff told him that Eats ens 
mking enc gh money on the property «nd *he ought to give 

me #500 more.* The plaintiff further seid at thet time that 
he would aeke trouble if he didn't get the 6500 ealled for 

by that check, einstein further testified that when paysent 
of the $500 cheek, received by the slaintiff at the tise of 
the deel, was refused, he went over ts see (oddsnan and teld 
him that the other 2500 check which his client sorineky 

hed received earlier in the day, being the check <hich was 
sertified, had been given to the pleintiff sy the defendent 
*es SA induceaent or special consideration to close the deal on 
that dey, becouse he suid that er. Fate had + buyer for sore 
money and ansecuently thie 2500 more wes paid,*® and fer thet 
renson he told Goddeam that the defenisnt should not have 
stopped paysent on the $500 shesk delivered «t the tise the 
deal wee closed; and thet Goddman replied te the effect thet 
Norinsky had received the full anount of %82;000 and * there 
wee no need to give hia any additions1 econsideration.* Ag 

te this conversation Goodmen testified that einstein had 
eteted thet the $500 check reteived by biz in the morning, 
“was given es an extra consigerstion for closing the deal.# 
It is entirely clear from #11] the testiaony in the record that 
there w<s no econsiderstion for the extra $590 check the plain- 
tiff menaged te get inte his sossession, fhe consideration 
galled for by the contract fer the sale of his property, ras 
received by him in full, entirely apart from this extra chesk, 
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The pktintiff is suing for a second item of 
965.00, which was apparently included by the jury in finde 
ing the iesues in hie feror and sesessing his dssagee at 
$565.00. This second itex is based om the contention of 
the plaintiff that he was entitled to receive a title 
guarenaty pelicy, covering the title of the property involved 
in the second mortgage paper, sich he was taking in part 
paysent fer his property. is was stipulated that the aost 
ef thie policy would be 865. fhe evidence shovs that when 
the parties cnme to cise their deal, the plaintiff dee 
manded such # policy en?’ the defendant's lawyer exlled his 
attention te the fact that the eontract made an provision 
fer such « policy being delivered to the plaintiff by the 
defendcnt. the plaintiff thereupon refused to complete 
the transaction unless he was given the policy, ‘*hereupon, 
Goeddeaa told him that if he wemld go shesd and complete 
the trangaction, he would give him «a letter agreeing te 
furnish him such « policy later. fhat was satisfactory 
te the plaintiff end gsodsan prepered and signed and deo 
livered to the plsintiff a letter saying <hat *in congidere 
ation of the consummation ef the real estste deal,” in qucs- 
tion, *this is te advises you that I hereby agree te furnish 
& guaranty policy,” - seing the pelicy the slaintiff was 
insisting uceon, The defendant escntende that the seine 
tiff ia not entitled te recover the ites of $25.00 becouse, 
(1) the evidence fails to shew that Gaodman hac eny authere 
ity te bind the defendant in an agreement to furnish the 
policy; (2) the evidence fails to show thet the pleintiff had 
ever procured the policy or ineurred any expense in oré*ring 
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any such policy, and; (3) even acsuming authority im Goodman, 
the promise to supply the policy was without consideration, 

as the plaintiff bead entered into the contract to convey 

the property for ® consideration which wia fully stated in the 
contract aad there wes no gaention of any such gusranty policy 
there, fhe first reason urged is untenable. Goddean waa 

the attorney for the defendent in the ex of the property 

and the defendant Wee present at the tixe the plainsif? 

Fas meking “hie deasnd and at the tise Goddean presered his 
letter and signed it and gmve it to the pinintiff. Ag fer as 
agency was concerned, the defendent would be bound, The omer 
two Freusons, however, are in cur opinion well taken, «nd 
Gither of then would be sufficient to defest thie ites of 

the plaintiff's slaia, 


The record shaws that beth vertices exbaitted 
mOoticns for directed werdicts, at the clese of 211 the 
evidence end both sotions were overruled. The one subsitted 
im bebalf of the defendent should have seen silewed, For 
the reasons se have given, the judgsent of the dunicipal 
Gourt is, therefore, reversed, 

SUQGSENT REVERSED. 


TAYLOR, P.J, AND O'COMNOR, J. CONOR. 
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JOSEPH BAUWRUK, et al, APPEAL FROM 
Appellants, SUPERIOR COURT, 
Ve COOK COUNTY 
PEOPLE OF THE STATE OF ILLINOIS, ) 
Appellee, ) 
LOUIS NAROWETZ, ET AL sa 
' Appellees, APPEAL FROM 
Ve SUPERIOR COURT, 
COOK COUNTY. 
ALFRED GLOVER, e¢ al, 
Appellants. 
LOUIS HAROWETZ, et a2 : 
Refendante in Error, ZRHOR TO 
Vo QUPERLIOR COURT, 
. QOCK COUNTY. 
PUBLIC LIFE inG@. 90., &® Gorp.¢t 51, 
Plaintiffs in irror. 


Opinion filed Monday, June 1%, 1927, 


UR, JUSTICE THOMBON delivered the opinion 
ef the court. 


Louis Harowetr and others, 211 stockholders of the 
Public Life Insurance Oompeny, filed their bill in eeuity 
' for the appointment of a receiver of the Insurance Company — 
and for an injunction, and praying that a purported eleotion 
of directors of the Gorpmany, held on October 17, 1924, be 
de olared illegal end void, A receiver was appointed, shortly 
thereafter, the defendants filed their answer, There: 
were several references to masters in olsneery; protracted 
hearings before the masters; arguments before the chancellor 
om the question of cenfirmation of the masters’ reports; 


® final dearee entered by the chancellor and a number of 
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inoidentel orders, Gaeé No. 21206 in thisceourt is an 
appeal by certain respondents from orders finding them 
to be in contempt of caurt and seseasing certain fines 
aghinet them by renaon thereof, Gase io. 31307 ie an 
appeal by all the defendants exempt five, from an order 
of the changellor, texing certain costs againat the 
defendants, The five defendanta referred to, not heaving 
perfected their aspen) from the order taking coete, sued 
out « writ of error to review that order, and the latter 
is case fo. 31622 in this court. The three easea were 
here sensolidated for hearing, 


fhe complainanta filled their bill on October 
BS, 1924, agninet the Public Life Insurances Company, to 
which we shell refer ae the ineurenece Company, and those 
Claiming te be ite directors, Gomplainunte elleged that 
they were the owners of uprarde of 100,000 sharee out of 
@ total of 660,000 gharea of the atock of the insurance 
Company, It was alleged thet at the ennual meeting of the 
etockhelders, held the oreviens February, fifteen directors 
were eleoted, of whom eight are nmong the souplainants 


in thie oaee, 


From the sllegetionsa in the bill of complaint, 
4t apoearea that the defen‘ant Glover had been chiefly 
inestrvumentel in promoting ond organizing the Inaurance 
Company end that the ocmplainants hed been persuaded to 
join with him in that regard, having confidence in his 
integrity and sbility; that by reason of their confidengs 
in him, he wee permitted te contrel and sxenege the ineuranee 
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Company from the time of ite organisation wnti! the suaner 
of 1923, when complainants firet learned thet he wee con- 
ducting the affairs of the Insurance Company for bie om 
benefit rather than that of the steckholdere or policy 
holders; and thet he wae migusing the funds of the Insure 
ance Gompimy; whereupon, complainente ceuged hie renowal 


from the mene cement snd contre] of the company. 


{t further aprears from the ellegations in the 
bill thet during the tine Clover was in oherge and control 
of the insurancot Company's Business, he oonsed another 
corporation to be orgenizsed, known as the Public Aceney 
Company, in which he retoined such « stock interest ae to 
dominate und control that eampany, Glover beoame president 
ef this company eané it wae alleged that no stookholdere! 
or Gireotora’ acetings hed been milled or hela singe 1921, 
Complainants alleged that the Agenoy ompany bad ao agsete 
and that Clover osused itto be ergenized for the purpose 
of having 1t eet es the fises) agent of the Insurance Come 
peny in the sele of the stock of the latter company and also 
to sot as the sole agent of the insurance Jouwpany in the 
matter of the gale of insurance policies and collecting 
of premiums thereon, It waa elieged that while Glover was 
im sontrol of beth companies he caused a contract to be 
entered inte betreen them under which the Agensy Company 
wae designated ne the sole agent for the sale of the insurance 
Gospany's stock on which it was to receive a comaiesion of 
25 per cent, which the coeplainentes alleged was in ¢heeas 
of the szount dlowed by the lare of this state in connection 
with such transactions, Complainants alleged that when 
the Insurance Gommissioner of Illinois learned of the 
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existance of thie contrect, he directed that the Agency 
Goupany return to the Insurance Company $160,000, being 

the amount which the Agency Company had oollected in 

exoess of comeissiona at the rate of 18 per eent, which 

Was the rate allowed by law to be prid om g@uch transactions, 
It wae further alleged that the defendant Glover pretended 
to comply with that order of the tnwurance Gomuiseioner, 

by having a cheek of the Agency Company for ¢190, 000 

issued and placed in the posseseion of the Insurance 
Company, imt thet he never had thie cheek devorited in 

the bunk by the insurence Company; and 4t was alleged that 
the fact is that the cheek was of no valud, It is further 
alleged thet he therenfter substituted notes of the Agenoy 
Company for ita check, which have never been peid and 

which he and the Agency Gompany refused to pay, claiming 
that they wore given wi thoug consideration, Complainente 
alleged that these notes did not come to their knowledge 
until after Glover was renoved from the wanageuent of the 
insurance Goepany in August, 1993, It wos futher alleged 
that after Clover ese tevoved from control of the Insurance 
Company the complainants qaused the Company's books to be 
audited, by # firm of oertified public ccsountents, eheree 
upon it Was diacovered that Clover had charged against ond 
2ollested from the Insurence Company various amounts, on divers 
pretexts, all of which werr without warrant and suthority, 
and that the total amount of these illegal end improper 
charges and withdrawals wxe in excess of $200,000, and that 
as 8 result of them Clover was indebted to the Insurance 
Company to that extent; that when thie situation was disge 
covered, the complainants as dirsetors of the Insurance ome 
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pany oaused a bill for an accounting to be filed on its 
behalf, ayninst Clover and the Ageney Oompany, ond that thie 
suit wae still pending at the time of the filing of the Hill in 
the ofse at bar but that the defendants, olaiming to be the 
duly constituted directors of the Insurance Comprny, had 
instructed the lawyers in charge of that litigetion to dice 
miss it, on notion of the Insurance Company; end thet 
eonsequently the Insurance Company and ite stockholders 

Will lose all benefit and advantage of thet suit unless 

® receiver ie appointed to take charge of the affairs and 


aseete of the Insuranse Company, 


The gomplainante alleged thet after the election 
of directors in February 1984, Glover conepired with certain 
of the defendanta whose names are set out in the bill, and 
with other stockholdera of the Insurance Sompeny, for the 
pumpose of regaining control of thet compeny and bringing 
about the reineteatenent of himself ond iia associates 
in offices where they would be in a position te use the 
funds of the Insurance Company for their own use ond benefit 
and to the detriment end jeopardy of the stockholders and 
policy solders of the Insurance Gompeny; and in that, commection, 
end to accomplish that end, immediately after the oleoticn 
held in 1924, the defendsnts in the case at ber obarged 
that their election was not legelly conducted, and certain 
of the defendants caused a bill to be filed in the Superior 
Court of Gook County, nagningt those who had been declared elects 
ae directors st that meeting, praying that they be en joined 
from acting ac such directors and that a aeeting of the 
steckholders of the Inavrance Gonpany be called fer the 
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purcose of holding en election, snd that auch election be 
held under the supervision of the court. Gomplainsnts 
alleged further that answers were duly filed to that 

bill and a reference wag hed to 4 maater. and that after 
hearings, the ameter submitted bis report, reeoamending 
that the bill be diasiased for want of equity; snd thet 
while that litigation was in thet atate end before & 
hearing had been had on the goater's report, certain of 

the defeninte, who were under the domination end sentrol 
ef Clover, osused 2 notine ta be sent out to the stocke 
holdera of the Insurence Company, calling « special meeting 
of the stockholders to be held on September 16, 1924, for 
the purpose of «leoting directors, The bill alleged further 
that the proseedings in equity, brought by the defendants, 
im which they attacked the walidity of the election of 
February, 1934, were still pending end undissoced of at 

the tine of the filing of the bill im the osse et bar. 


fhe coapleainante further alleged in the bill 
filed in this cnge, that on September 15, 1286, % bill wee 
filed im the nawe of the Emeurance Company syxinst these 
who had sent out the notices calling ® sceting for september 
16, asking thet the court enter sn injunction order ageinet 
the holding of that seeting. Iseues were joined on this 
last bill referred to, and a reference ms bad to 4 saster, 
who, after a heering, submitted his resort finding that the 
election of February, 1924, had been illegal an@ recommending 
that the bill seeking to enjoin the holding of the election 
ealled for September 16, be disuissed for want of equity; 
and thet this recommendation was folloved by the chanoeller 
and the bill wes dismissed. Owing to & temporary restraining 
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order isewed in canvection wrath the litigation just 
referred to, the election os lled for September 16, 
1924, was postponed ta Geteber 17, 1024, 


Gomplainanta alleged further that they procured 
proxies representing more than 980,000 shares of stock 
of the Ineursnce Gompany, suthoriging them to vote said 
shares at the aeeting called for September 16, and, pure 
surat to ‘the provisions of the by-latta of the insurance Com 
pany, they filed these proxies with the secretary of the 
company more than ten days pricr to thet date. It ie further 
alleged thet in furtherance of the sehene of Glover ond 
hig associates to regnin control of the Ineursnee Company, 
they claimed that they hed preoured proxies for wore than 
250,000 shares of the company's stock, authoriging them to 
vote those shares et the meeting of tertenber 16, but that 
mone of these proxies were filed with the seeretary of the 
company, as required by the proevisicns ef the byelare of 
the company, and the defendante refused te perwit anyone 
to exemine any of these proxies they claimed to have in 
their posaeesion, 


tt was further alleged that cursuent to the 
notices which had been set out by dlever and his associates, 
the purported meeting of the stockholders of the Insurance 
Company eee held on October 17, anéd that at that seeting 
“approximately 1c individuals were present, shout 75 of whom- 
were slised with the clover feotion and the balence with the 
ecomplainente; end thet at thet meeting Clover and his 
assooiates guccesded in preventing cowpladnante from having 
any representative appointed as a asember of the couml ttee 
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to pass on proxies, It wae alleged that et this meeting the 
complainants who were present represented, in person and by 
proxy, over 266,900 shares of the stock of the imeurance Com 
| pany of a total of 500,006 shares, and if they bed been pere 
mitted to vote the shares of stock so represented by individuals 
present and by proxy, they would have eleoted their directore 
who were then holding office pursuant te the prier election in 
February, bit that in order to carry owt their scheme, Clover 
and his associates refused to permit the complainants to vote 
either the etosk represented in person or ta vote the proxies 
which they had, while they thenaelvea weted theiry own stock 
and the proxics they claimed to hold, whereupon, they dee 
@lared their candidates elected to the office of direntor: 

of the company, It vee further slieged that in order to 
earry out their scheme, Clover ani his associates had certain 
individuals present whe claimed to be deputy sheriffs of 

Geook County, But who, upon lster inquiry, were found not to 
be deputies, ond that these persons threatened couplainants 
and their friends, and finelly forcibly ejected them from 

the building where the election was being conducted, It 

was sleso alleged that Clover and his associates had another 
person present, for the same purpose, who dlaised to be a 
representative of the Inited States Diatrict Attorney, and 
who threatened certain of the complainants with Federal 
proseqution if they did not comply with Glover's demands, 

but upon later inguiry it wa found that this person wee 
vithout any such authority as he claimed to possess, It 

was slleged that immediately following this purperted 
election of October 17, 1934, the defendants caused the 
looks on the doors of the wuilding in Chicago, owned by 
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the Ingurence Gompany and in which it oonducte ite businese, 
to be chenged and that they foroibly ejected frem the build- 
ing #11 those affiliated with the complainants, ond they 
seized ond at the time the bill was fibed were in possesaion 
of, all the dooke and records of the Insurance Company. 


Gomplainents alleged further that at the time of 
thie purported meeting in Cetober, a suit wae pending in 
the “unicipal Gourt of chicage, wherein the Insurance Com 
pany was plaintiff and one Zilligen was defendant, broucht 
to enforce the sollectiog of two notes aggregating $6,000 
in amount; that Zilligen cleime he geve these notes te 
Glever in payment of the purchase price of certzin shares 
of steck in the Ineurance Company and thet Glover never 
d@livered the ecertifiostes te him, and further, that he 
had poid the notes to Clover. It was further alleged 
thet st the meeting of Cotober 17, Zillinger wea present 
siding and ebetting Glover and bis agseciatea in depriving 
complainants of their legal right to vete both the stock 
they owned personally and thet for which they held proxies; 
and it wag alleged thet Clover and any board of directors 
he sontrols will not prees the Litigation, seeking the 
collection of the Zilligen notes, and that the right of 
the Ineaurance Company in that ccnnection will be lost te 
the company if 1% is compelled to sot through Glover and 


his associates. 


It wae further alleged that at the time of the 
purported mesting in October, the defendant Baumruk was 
indebted te the ineurance Company in the sum of $8,000 and 
interest, to seoure which he hat given | sorte: 28; that 
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s2id debt war past due and the Ineuranes Company hed 
Gaused » bill to be filed to forcclose the mortgage; 
thet Nlover and bis associates had enused Baumpuk to 
be eleeted a direator of the Insurance Company at the 
Cetober meeting and that the directors, claiming to 
have been eleeted st thet meeting, were not now in a 
position te pursue their litigation ageinst Ba ueruk, 


it was further alleged thet during the time 
Glover had been in control of the affsire of the insure 
anoe Company, he caused certain shares of the eupital 
stock of that aompany te be scld to some thirty differe 
ent individuals end recelwed paysent therefor but fei led 
to deliver the certifiostes representing the stock #0 
sold; that after 211 the stock of the company had been 
sold he qnused certificates to be issued to seventeen 
other persone, oaliling for an aggregate of 165 shares; 
that he enused certain certifientes: ef stock whieh had 
been issued, to be onncelled without the authority of the 
owners, and in lieu thereof he quusedto be issued to the 
Publio Ageney Gompeny, which he dominated, another certi- 
fionte oalling for 165 shares of the Inwurance Company's 
stock, smd that he then caused the latter certificate to 
be marked oancelled on the stock books of the Insurance 
Company, to show that the stoak hereinabove referred to as 
having been sold to 17 different persone wae traneferre: to thee 
from the shares included in the certificate which had been 
iseued tothe Agency Gompany, as © result of 211 of which 
the insurance Company was not now in a position to deliver 
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therefor; and it wae further alleged that the considerae 
tion whioh had been paid by these individwale whe had 
Claims agiinat the Imouranve Gompany for stocky had never 
been paid over to the compeny. The bill refere to other 
stock transactions in connection with which lover is 
alleged to have entered into certain obligations whidh 
the eoupery ie not im @ position now to onrry out, 


The compleinents further alleged that the defonée 
ante, claiming to have been elected direetora and officers 
of the Ineurence Company as a result of the Getober meeting 
will not attempt to ocllect funds due the Inoursner Company 
286" Clover or his associates or the Agency Company or anyone 
affiliated with them, and that these defendants have already 
attempted to prevent the collection of certain accownte due 
the Insurance Gompany; that they had signed a communication 
to attorneys representing the Ineurence Company, advising 
them as to these who Glaimed to have been elected directors 
and offioere of the Gompeny and dirceting sid attorneys 
to dumediutely withdraw #11 suite in their hands in which they 
purported td: represent the ineursnce Gompany, und theae notices 
further disoharged the attorneys from farther servioe in behalf 
of the Gompany. It wis further elleged that the Litigation 
pending agninst Glover and the Agency Company should be pro- 
seoquted and that if the defencents are allowed to continue 
in cortrel of the Ingursnce Company, the benefit of thie litte 
gation will be lost t the steckholdera of the Insurance Gou= 
pany, oni that the ease is true wit) recard to the Beumruk 
and Eillinger litigations, *s11 of which will seriously impair 
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the ospiteal and assets" of the Insurance Compuny. It ens 
alleged that there are upwards of 8,000 policy holders 

in the insurance Oompany, carrying insurance aggregating 
$7,000,000, and thet for over a year the Agency Company 

has been collecting premiune on approximately 63,060,000 

of thia insuronce and hae refused to render a statement 

of their oollections, ond has failed to pay over to the 
insurance Gompeny any part of the sums ao collected, and 

it is impossible for the Ingurance Company to know on just 
what policies the presiuas have been paid, It waa alleged 
that the Insurance Gompany ie required by law to oreate 
eertdin reserves to be invested at not lees than 34 per 

ecnt, 8a & protection to the poliey boldere; thet these 
reserves are oreated and maintained from prepium paysents 

as they are made; that having no knowledge of the premiums 
paid te the Ageney Compeny, the Insurance Company wae 
obliged to carry, ea lapsed, on ite books a large a#ount 

of insurance upon which it wee knorn premiums hac been paid 
to the Agenoy Company; thet failing to receive these premiums 
from the Agenoy Company, the Insurance Goapeny wae not in « 
position to ereate the reserves required by law for the oreo 
teetion of its policy holders, and it wae alleged on inforuae 
tion and belief, that the premiums se collected by the Agency 
Gompany end not turned over to the Insurance Compeny, agare= 
gate more than $50,000, und by reaeon of thie siteation the 
Insurance Company hae not sufficient assets upon whieh to 
retlise #50,000 or any substantial portion thereof, by 
reason of the ingolvency of the Agency Company ehd Clover, 


it wag alleged that the assets of the Ineuren oe Goupeny #111 
be dissipeted end lost and the seourity of the poliey holders 
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will be jeopardised «nd lost, unlese o receiver is appointed 
to take possession of the Insurance Company's sasetes snd 
property, snd to manage end operate the same under the 
direetion of the court and wntil the further order of the 


eourt. 


It wae further alleged thet after Glover was 
removed.ae manager of the Insurance Company end the ochairwen 
of ite beard of directors, in August, 1923, he destroyed 
Or onused to be dentroyed, valuable records of the Ineurance 
Company, including eteckholders lists; polioy boldere lists; 
records of premium paysents and other resorde which will cost 
a large smount of money to reetore and some of which sannot 
be restored; and it was alleged on infeormstiog and belief, 
that Clever wili dectroy or mutilate or cause to be destroyed 
or mitilated, other records and books of the insursnce Com 
pany, which are now in his control and which contein evidence 
of his veete, miamenagenent end fraud, and that of the other 
defeniante end Cleover's eriminslity, conversion of property 
and givil liability; and that °he will convert the securities 
and assete of the dompany, if notice of the application for 
the appointment of a receiver is served upon his, or any of 
the de fendenta, wherefore, the complainants prayed that a 
Treoeiver might be appointed vitheut notice. As before stated, 
the bill prayed, net only for the appointment of 2 reckiver 
and for an injunotion, but that the purported election of 
Cetober 17, 1924, be declared illegal and void, 


fhe anewer filed by the 4efendents denied practically 
all of the aaterial sliegations aude by the ecaplsinents 
in their bill, The court appointed a reoriver in accordance 
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with the prayer of the bill, ond subsequently, wron spplie 
ention of the defendunte for the discharge of the receiver, 
the court ordered that seourities ebich were then in the 
hands of the receiver, of the walvue of §88,666, be deposited 
in s bank which the court designated, to be teld by the 
bank in escrow end withdrewn onlgp upon the order of the 
eourt; and further, that the defendents file their bond in 
the sum of $100,000, which wae done, and uson the appreval 
ef the bond the receiver waa discharged. 


While the cause vas thus pending, on Januery 19, 
1925, certsin of the complisinante filed « petition setting 
up the filing of the original bill and the proceedings thereon, 
which had since been had. This petition referred te certain 
orders which had been entered requiring a deposit of certain 
records vith the saster, an the proosedings which were 
necessary te be hed in order to eccomplish complience ith 
those orders; that axong the records sa filed with the 
master wae 2 petition of certain steexholders of the Insurance 
Gompany for the seeting of Sesteuber 16, 1924, which was 
adjourned and later held on Getober 17, 12934; that wany of 
the persons surporting to have signed the petition hed not in 
fact signed it, such purported signatures being forgeries. 
It was further alleged in this petition filed on January 12, 
1925, thet anong the records which hed Seen deposited with 
the easter were certein proxies which hed been voted at the 
meeting of Ootcber 17, purporting to represent over 300,005 
shares of the ospitsl stocm of the Insurance Company; that 
of these previes those purserting to represent over 260,000 
anares were without the revenue stamps required by lar to 
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Walidate then; and there were aleo certain proxies represent= 
ing over 100,000 shares of sapital etcek of the Insurence 
Gompany, which were dated subseuuent to the ¢ete on which 
they were required under the byelaws of the Sompany to be 
filed with the seeretary, sand further, that enong these 
proxies which had been filed by Clover and hie associates 
were some representing over 24,000 shares of the expital 
atoek of the Inewrence Company, upon whieh the date of 
execution had been changed end *hich were therefore si leged 
to be invelid, 


Tne petition of jmuary 19, 1925, alleged 
further that on the day follewing the meeting held in 
Qetober, those claiming to have been eleoted directora 
at that meeting, adepted sertsin new by-laws, Fhich, 
aeong other things provided fer the holding of the 
annusl meeting of the stockholders of the Imsurance ‘Company 
On the first Yondsay in Hay in exch yeer, ani it ess further 
slleged that Glover and <ie@ aasociates had sent out notices 
te the stockholdera ef the Insurance Compeny cslling the 
reguler anmucl meeting of ssid steckholders fer February 
3, 1925, at which meeting, it was slieged, Clover and 
his aeseociates would attempt te re-elect themselves directors 
and thus continue their contrel of the Inevrance doapany. 
It wee further sileged thet since the fliiing of the originsi 
‘Dill, Glover and his assceiates had caused the bill brought 
to foreclose the Beumsruk xortgege to be dississed and thet 
they had taken no steps to bring the Zilligen cage to trial 
mOF to prosecute the bili for an sccounting, pending =minet 
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Glover and his aseoecstes, but on the contrary, had caused 

& resolution to be passed by these who were seting ae directors 
of the Insurance Company, declaring the latter to be indebted te 
the Agency Company in a large amount, and directing the officers 
of the insurence ‘ompany to issue a check for $25,000, vaynble 
te the Agency Company. 


It was further alleged that Glover dominated and 
eontroiled the annegezent of the Insurenge Gompany and 
those purporting to have been eleeted in Ceteber 1924; 
and that felloring that meeting, Clover hed placed we 
confidential seeretary in charge’ of 211 the beoks and 
records of the Insurence tompany, It was alieged further 
thet the certificates representing fraudulent isaues ef 
‘gtook te Clover and the Agency Company did not bear the 
genuine signstures of the ooaplsinant Bareretez, eho wae 
president of the Insurance Gompany chen these certifieates 
purported te have been issued, but that the sieonetures 
purporting to be his, on @xid certificates, vere forgeries. 


fhe petitioners alleged further thet Glover end 
hia associates intended to vote ali the proxies, therein 
alleged to have deen illegel, at the seeting which had been 
gelled for fenruary, 1925, ond if they were sllered te cone 
‘duct that meeting ae they wished, they would deprive com 
plainante and their asseciates of their richt to vote the 
stock which wee orned by thee and the proxies which they 
held; but that if compisinents rere sliored to vote such 
stock and proxies they would eleot = eajority of the ooerd of 
direetore of the Ineurance Company, it vas further elleged 
that clover and ‘is es<eciates would eleet 4 sajerity of the 
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directors end officers of the Inawranee Company by fraud, 
wlless such eleetion wie held under the supervision of the 
court, and that in this sanner they would apprepriate to 
themselves the funds and assets of the ecoupany, to the loss 
and detrinent of the complainents end the other stockholders; 
and it see alleged that the business 2zad property of the 
Inesursnce Company could only be protected and conserved 

by the court taking charge of snd conducting the eleetion, 
snd thereby insuring that the selection be honestly and fairly 
conducted, ‘the petitioners further set forth the provisions 
of the by-lers requiring 211 proxies te be filed with the 
secretary of the coupsny, 10 dsye before the meeting st ehich 
they ¥ere to be used; and it wes alleged thut the interests 
of comple inunts east thelr ascocintes would be seriously 
jeoperdized if they were required to leave their proxies 
with the one who was then acting es the secretary of the 
company or with the proxy comuittes dominated by lover; 

and the couplainante therefore prayed that 211 sromies te be 
voted at the soproaching meeting should be filed with the 
seeretary, but thet he should receive them st the office of 
the aneter, and imaediately turn then over to said anster, 
.to be held by him for proper inapeeticn by any of the parties 
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Pursuent to the foregoing petition, filed on 
January 19, 1925, the court entered an order on February 
2, 1925, *on agreenent of the parties” aprointing * apecial 
master to attend the seeting of the stoekhoiders of the 
Insurenge Company, to be held on the following dey, ond 
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S11 adjoumnments of that aetting, By the teras of thie 
order the swrt directed that ssid easter act ae chairean 
of the ueeting and preserve order and report the proceedings 
ef the meeting to the court, and whet directors, if any, 
were there elected; that the master expley 2 shorthand 
reporter to report the proce:dinge of the meeting, It 

wae further provided thet sny directore thant might be cleeted 
were not to teke office until the court hed prssed upon the 
@leotion, The meeting in question and the adjournments 
thereof were duly held, with the saster in charge, fhe 
master originsliy spceinted asked te be relieved and another 
wes appointed in “is ples¢, The latter submitted ®is resort 
om &pril 16, 1925, to the effect that the election bad 
resulted in the shoice of eight directors aliiv@ si¢h she 
complainants and seven allied with the defen@nte, The 
defendants Tiled objections to this report which were duly 
argued and overruled, fhese were later made exceptions 
oefere the dianctlior end there argued at length, and at the 
conclusion of this argument, the report referred to van ree 
referred to the easter, *ne party objecting th=reto, for 
the purpese of hesring testieony, examining beoks, docusents 
and papers and dctermining the facts sn¢ truth in relation 
end pertaining to the said election of directors by the 
stockholders of the enid Public Life Ineuranece Company ot 
ite armmwsl seeting, convened Februsry 3rd, 1925, and 
adjournment thereof, =ndall acta, dceinge sndoproesedings, 
teken in connection therewith."  fhie order of reereference 
was entered Msy 14, 1975, Extensive hearings rere had, 

sad en September 29, 1925, the ssater subsitted his report, 














feecon ate betta xotter itt So i 





eee ee haesestdl al bad atone tit a 
od? 328 bags pont 0 Sat bied bi oi Pe ey 


adt yl exososrth te wetteste bie eae | 
hac ,EHI ,fuk vsindet beawenos yatieos Saynne afk 
wigathrononyans aguieh ,etes Licdes .toscadt Sasmpwoths — 
commzeter=st to tetse eidt  *.deftewced? srhiandiren ad eB es | 
sdtoqer cid Sadeindus toteas off ,28EL 08 tedeatgee se bas 


ee ie ee ee) ey" be ee Ae x a ; aA steer _ * 
me es ‘ = |e eee - : 3 P. ra - .! ee ae so ten 4 J + 
Pe - en SONA a ue oa See be Bie eee 7 7 * Pw ya os Ae Pl 
* A , eR Se one Cas ee ee rf tile“ Ro a 2g. ee eee Ee ee ee pts * 
pr te a ee Ae PP Na ay : J Pk, ae ee a el a a ee e i 4 es 


-19- 


ana the issues invelved were again argued before the sourt 
on exceptions to the report of the waster. any exeenticns 
submitted by the eonplainante were sustained. A few were 
overruled aa were slso certain exceptions interposed by the 
defeniente, fhe court then entere’ «= deeree on Oogteober 26, 
1925, in chick the court fousa that 2 large number of the 
proxies which hed been voted fer the Clover anydidstese vere 
forgeries, and that as a result votes based upon 2221.75 
shares should be deducted from the vote received by those 
candidates. The court decreed that certain named persons, 
eight of whom were affiliated with the comelsinents snd four 
Fit: the defeniants *were and are hereby declared elected 
direeters of the defendant Public Life Ineurance So#pany 

at the election beginning February 3, 1825, of the said 
company, for the ensuring yesr and until the next annual 
election of the said Publichife insurance Company, and sre 
entitled to immediately take, and enter inte the pesition 
of directorea of said cumpany and to continue to act 2@ such 
directors until their successors are elected and qualified,* In 
thie decree the court further ordered that the defendants 
allow those ehc had teen thuea declared elected, *te 
immediately take, oni enter inte their positiona ss diresters 
of ssid company, and contime te act end serve as euch 
directors until their successors are elected and qualifieds* 
it wos further ordered that the defendefits *pay the costs 
and charges herein® in the sum of $4,453.85. ne of the 
defentants preyed an spvesl from this dearee, wrich ws 
later dissiased in this court. 


It appears from the record thet after the eourt 
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had entered the order of October 28, 1025, the individuals 
who were therein declared te be duly elected direetors 

of the insurances dompany, met ond elected officers, 
Reroevetz being ¢leeted chairman of the eoard, Burke 
President, aud general sasnager, amd Yelach seeretery 

and treseurer. On Gotober 36, 1995, these duly elected 
officers of the Insurance dompany filed « petition setting 
up their election «t the meeting of the directors beld 
siter the entering of the order of Seteber 28, «nd 

@lieging that after their sleetion es officers of the 
@ompany they hed wade « demand on the defendant Slever 

for the keys to the Inaurance Company's building, bat 

thet Clover anid he did not heve them end did not know 
where they were; thet they had demanded that Glover 

turn over possession of the building to furke, as president 
of the compeny, ond alse 411 of the company's property, 

and that clover had refused te reeognize the demand; alse 

| thet Seleach head sought to muke a demand on ome Kuhn whe 

was affiliated with the Clover fsetion, ond bad been 

acting se secretary and treasurer, denanding thet be turn 
over all papers, books, documents and soneys of the scvmpany, 
in hie hends, but that although fubn hed been present at the 
meeting of direetors, at which petitioners had been elected 
ae officers of the goupany, he hed disnppeared a few ainutes 
prior tothe adjourneent of the meeting and could set be 
found, either at the office of the company or his clace 

of business or hic home, and that he wee svading petitioners, 
#6 ss to avoid a demand being wade upon him. it was further 
alleged that the vetitioners had sought to place s retehman 
im the beilding belonging to the ineurance Company, but 
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thet the defendant Ralph Wylie refused to pe rmdt @ witechean 

to enter the building, fhe petitioners represented that 
without the assistence of the court they would be unable 

to get possession of the company and ite property, snd 

they preyed that an order be entered direeting thet the 
sheriff assist then in getting possession of the building, 

end that a rule be entered on Clover, Kubn, sand #ylie, to shor 
Cause why ther should aot be attached fer contenst ef court 


for violating the court's order, 


Om Heoveuber 160, 1925, the court emtered an order 
finding thet the petitioners whe hed filed the petition ef 
Getober 36, had been duly ecleeted as the officers of the 
Insurance Coswpeny, as etated in said petition, »4 it =e 
ordered that Clever turn ever to them 211 the sasets of the 
oompany in Sis possession, eustedy or control, «nd thet 
Kuhn tum over to Welech a11 the books, records, assets and 
property of the company in his poseession, sastedy or con 
trol, execpt such securities ef the company as bad been dew 
posited in the Helianes State Hank. 


On Hoveuber 13, 1325, the court entered ancther 
order finding that Clover head not turned over the property 
end = seete of the company which tere under his control, 
and that Kubm had likewise failed te ecmply vith the oro- 
Wisione of the previcus orders of the court; and it vas 
ordered thet Harowets, Burke and Yelsch *take possecsion 
end contrel of the proverty and assete of said Insurance 
Company and retein amd keep the seme until their respective 
guccessors are elected secoerding to lar.* 
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Subsequently, the defendante sued a writ of 
@rror cur of thie court secking to reverse the deoree of 
Ogteber 28, and the orders of iovember 1¢ and 13, This 
writ of error was dismicred in this court on June 4, 1926, 


On Novesber 19, 1925, Harowets, Burke and Yelech, 
filed another petition setting up the provisions of the 
decree of Gectober 28, and alse the ordera which the court 
hadeubsequently entered, In this petition it waa alleged 
that on Sovesber 11, 1925, the defeniente Beumrak, Uerlend, 
Roy. Kangelmean, McQennell, thite, Harbeck <n4 Yilliase, 
hed held what purported to be a meeting of the voxzrd of 
dircetors of the Insurance Company, where they adopted a 
résolution deelaring that the decree which the court had 
entered on October 26, did net e=arry out the #111 of the 
steckholdera; and in thie resolution Beumruk was directed 
to netify sll the benks holding securities ef the Insurance 
Goapeny not t turn ever any euch securities to the newly 
elected directors; smi that Geumruk thereafter took the action 
he was directed to teke in thet resolution, #11 of which eng 
im violsatiog of and in defiance of the decree entered 
Getober 38, and the order ent<red on Hovember 16, The 
petition then recited that following the order of HKovember 
13, they attempted, with the aid of the sheriff, to take 
poseerssion of the building and general offices of the Insurances 
Company in Ghiesgo, but were denied such possession by 
Baumruk, snd restrained in their efforte to accomplish 
possession, by defendants Herbeck, Sylie, Seniels, Ginsberg, 
Butler, end Uttech, who threatened the petitioners and the 
deputies who were guarding then, us specifieslly set ovt in 
the petition. The petition further set cut 2 notice er letter 
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whioh the defendants had caused te be sent te the stock- 
holders of the coupany on November 16, which wee alleged 

to be in violation of the orderea which the esourt had 
entered. Upon the filing of this petition a rule was 
entered directing #11 the respondents to show enuse why 
they should not be punished for eontexpt of court. The 
respondents, Wylie, Deniels, Gineberg, Butler, end Uttech, 
filed an anawer to the petition denying the allegsticnas 
whieh had been made therein, charging thet they hed inter= 
ferred ~ith the efforts of the petitioners to gin possess 
ion of the Insurance Company's building and other property. 
fhe other respondents filed an answer denying that a aceting 
of directors hed bren convened, pursusnt te the by-lara of 
the company on October 28, and that the petitioners haa been 
properly elected officers of the company at thet setting, as 
alleged by themin their petition. They further alleged that 
the court was withowt jurisdiction to enter the deeree of 
Vetober 28, and the subsequent orders. ‘They simitted thet 
on Eovesber 11, 1925, they had held a meeting, av alleged 

in the petition, «nd hed passéd s resclution that the <earee 
of October 26, did not omrry out the will of the stockholders 
of the company ond directing Saumruk to netify all danke 
holding seourities of the company, not to turn over any such 
sequrities to the directors whé had been declared elected, 
im the decree entered on Getober 38; and they admitted that 
Gausruk theresfter did so notify the Reliance State Bank 

not to turn over the securities in their possession to these 
directors, ‘hese respondents likewise denied ali allege 
¢ione in the petition te the effect thet petitioners hed 
ween denied access to the company’s officers and property, oF 


a5] 
i] 
hi 
q 
13) 
Bip 
‘ Bie: 
| 
ip. 
, 
1} 
1 
1) 
ae |e 
{ 





" ee 
a. 
ee RE 


% 


ier 
Sie 





dilediten etn ti et ead waa 
Sata We i RN 
bad teete oat MOL wretee egy Ro motte: iy ai ad ob 
wow nfoe @ eoltttey ald Yo yalli off neat” beretao 
+e sarees momen 1 sortie 
tenth tan sath. ante’, ‘setohne gate. —s 












‘tatek bad, cont. tds gatgiegs cans 3 
mrsnceog atag of oxnmstatey at Yo, stuethe re 
sWraqeng Tedte bas yaldiiud 9* yoaquop somess Sede 
giitess 6 fad? yalyaod towens we del I2 stashas A 
me qrafce odd ot fenenny stnevame st tak. east 
mast Sad aremeitited edt ted? bus .88 1Adedq © Vasusce odd x 
82 .gmitoe= tadt te ynaquce ede te enatzieietetasieaall 
taut Begelis Toaiah you snottstes seseomtowedy we begets 
beyriia en ~gnitons 2 hied bad yedt .BSOl .il sedmems ae 
seme? si? ted? aeiteloset « deneny dad bas oolsatey dt ah 











erebfodinete sd? t9 ILie oa? aug Exmme cox bib 288 tedeteO Re | a 


einad Lis ytites of srimse gadtoocsh has ysequon eat te 

tose yas THO ated oF tee .Nasmneo ct Yo angehtvoen pmth led 
wheter te Sormiosh med had Ode atedoerth eft of. ealttemps 
fost bodtiwhs yes one gRR tedeze0 ao Sotetas eevesd odt.ab 
Asal et ote som@atin’ amj ytites om Sth sedtacted? Avenue 
Sood? of noigeensey Glad’ al enstieupes oe gave ment <9 ton 
~eysifs Ife beteed sedwedtt adavbacgen: aead? ,esqseenth 
bed erenoisites sade tostie ed? of moltiseg edt at aante. 

8 sWerecowy baw eeoktio atygeqace ont 22 taszes Seineb 22 








woke 


that their efforts to secure posstesion of the same had been 
frustrated ond interferred with. 


& hearing having been held on the foregoing 

' petitions and anesere thereto, the court entered an order 
on Ysarsh 12, 1386, finding certain respondents not guilty 
and others guilty, ené ordering the latter to pey fines 
Varying in sammts fron $190 te $300, The respondents 
Butler, Grland, Roy, Kong@leman, Hefonnell, shite, Rarbeck, 
Ginsberg and Uttech, were each oriered te pay «= fine of 
fico. The respondents Clever ond Wylie were exsh ordered to 
pay a fine of 200. Respondent Filliaws was ordered te pay 
& fine of $280, end reapondent Hewnruk « fine of $300, 

The rule wae discharged ae to the othera. Those cha were 
found guilty and ordered te pay fines, have perfected their 
appeel from that order, which is case Ea. 32366. 


Thereafter, the caus cane ca to be heard on & 
wotion of complainants to fix the cocts, snd on June 29, 
1926, the court entered an order thet the defendants therein 
named pay the costs end charges taxed thereiny to the master 
the sum of $2186.05 «nd te the compleinents, $4484.85, From 
thet orcer all but five of the defendants perfeeted their avreal, 
which ie ease Eo. 312307 in this court. The five defendants 
who failed to perfect their:sppeal from the order texing the 
eoate later sued a writ of error cet of thie eorrt, for the 
prupese of securing * reversal of that order, and thie letter 
osee is Me. 31622 in this court. is before steted, these 
teo apresis and the erit of error have been consolidated for 
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hearing, 


The defendants baving sued out ® writ of error 
s¢eking to reverse the decree of Oetober 38, and the orders 
of icbenber 10 and 15, and that writ of errer having been 
dismissed in this court, they are now precluded from urging 
that the oourt erred in entering them, However, if the 
@eeres and orders referred to were void for want of jurie~ 
diction in the court whe entered them, although that fsot 
may not justify the defencents in refusing te comply with 
them, the court wo ld be without power te punish such 
action on the part of the defendents, as the sourt cannot 
punish, ss fcr = contempt, disobedience of an order made 
without jurisdiction, People v. Heighey, 155 111. 491; 
Peocle v. Kowalski, 307 111. 378. But we are clearly 
of the opinion thet in the ace et tar the court bad jurise 
dietion to enter the orders referred to. The allegations 
of the bill of complaint shor thet the stockholders of the 
Insurance Sompany vere divided into tro factions ani tet 
& bitter dicowte was in progress, to gein and retain eontrel 
of the Company's affeire, whiech had reached = point where it 
not only endangered the existence of the company snd jespardized 
the holdings ef the stockholders, bat slso0 seriously endangered 
the interests of the rolicy holders, The bill wes primerily 
ene afor the sorointeent of a receiver ta take possession 
of the company and its assets, 2nd conserve them for 211 
the interests involved, end alee for en injunction. if 
our evinion, the allegetions aade, clearly brought the 
enuee within the juriadiction of = court of equity for 
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thet purpose. High on Receivers, sec. 304, 692. As was 
said by this cwrt in gerrifiela v. Burrows, 153 Ill. Ap, 
S25, if = court of equity is powerless to grant such reo 
lief, under circumstences euch ag were alleged im this bili, 
then those *ho say be the owners of a majority interest in 
& gorcoration, finding thesselves in such & situation aa is 
dinclosed bere, would be without any adequate remedy, and 
CHRANK ERX SRTLERRXK ERK RLERIXXLEXKEREOLENXERTKE Might be 
@bliged to submit to whatever teres might be imvosed by 

& group making up « sinefity. 


The situation disclosed by the allegations in the 
bill of complaint, being such as to give the court juris 
diction, for the resosn above referred te; ant it being 
further alleged that the defendents had accomslished the 
@lection of soertain individuels ae directors, by aecens 
of forged proxies, snd others which had been signed sitheut sage 
rent or suthority, onc others which had not been filed with 
the secretary in the mamer preseribed by the by-laws of the 
company; end that they hed suoceeded in preventing the com 
Plainezats from voting proxies shich they had procured, «nd 
whieh tere alleged to be waiid, and te have been filed in 
the manner preseribed by the by-laws, end that these, 
together with the votes of the compleimants, to «hich they 
were satitied personally, constituted a majority interest, 
it "ee proper in our opinion for the court to entertain that 
feature of the controversy «leo. itetion of suthecrity is 
net necessary, te the effect thet - eourt of equity will ree 
tain jurisdiction for the purpose of administering oourlete 
relief, where it hes sequired jurisdiction ef the subject- 
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matter om some ground which properly comes rithin ites 
power,  € are not now concerned wit) the merits of 
the decree of Cetober 28, or the orders of November 16 
and 13, exeept te the extent of holding that the court 
had juriediction te enter thenz, 
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it is contended in a2se io. 3L306 thet the trial 
eourt erred in finding ecertein respendents guilty of 
contempt of court end punishing thes therefor, by erdere 
ing then to pay certain fines. Ag to the respondents 
Gaumruk, Garlend, Roy, ‘onzelaen, Helenmell, “hite, Herbeck, 
end Williams, we have referred te the anesver which they 
filed to the petition of November 19, 1925, in which 
they adultted that, following the entering of the decree 
of October 26, and the orier of Hoveaber 10, they had on 
Koveuber 11, held & meeting purporting to be a meeting of 
the bosrd of directors of the Insurance Gezpany, consisting 
of individusis other then those sho hed been declared 
@lected as such directors by the terns of the deoree of 
Setober 26, and thet they had there passed a resolution 
declaring that the decree which the evurt hed entered did 
mot corry out the vill of the steekholdecrs of the comzeny, 
and directing one of their number to notify the banks 
belding decurities of the coupany not te turn thes over to 
theas who had been declared elected aa directors of the 
company by the terms of the decree of Setober 28; end in 
whieh they further adzitted REY hi who had been 20 direoted, 
had aeted pursusnt to such directions. It clearly sppesre 
from the record thet these respondents were asogt of thes vree 
sent in ecurt ehen the decree and the order referred to were 


entered, snd thet they were «11 entirely familiar sith the 
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terms of the decree and of the order. ‘Such admissions 

by these respondents were entirely sufficient to justify 
the court im finding them guilty of « sentempt of court 
and asseseimg the fines ageinet them of rhich they now com 
plain, uch action upon their part wee clearly 2 contest 
of court and serited punishment as euch, 


As to the respondents Sylie, Butler, Seusruk, 
Ginsberg, end Uttech, the record shows that they were 211 
present at the Imsursnce Gompany's building on the aftere 
neon of November 13, 1925, when the petitioners snd com 
Plainants who were the duly elected officers of the insurance 
Gompany, went there pumeuent to the orders of the oourt, and 
with the seczistence of certain deputy sheriffs, attezpted 
te get possecsion of the building an4@ the offices of the 
Sompeny, together with ite persons] property, 2nd it is 
Glearly shown that sone ef them aetively interfered «ith 
all these petitioners attempted to do, im the way of gaining 
possession, and when they failed te prevent the petitioners 
from getting into the prenises, they did what they eould 
to prevent tke accomplisheent of petitioners! further efforts 
te teke full possession, ‘This is especially true of Bausruk 
and of Sylie, who were fined $300 and 2300 reapeotively, but 
“lees eo of Butler, Gimaberg and Utteoh whe were each fined 
$106, These three last referred to, contend txt the 
hed nothing to do with the prececdings but urrely happened 
to be present, fhe evidence on this point ie in gonfiiet, 
but Sithout reviewing it «t length im this opinion, ee will 
say thet we have examined vit eli, and that in cur opiniog 
it ia not such as ve believe would justify us in hol@ing that 
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it wes ineufficient to warrant the action of the court as 

to these three respondents, Ag te the respondent Siover 

it apoecre from the record that his offense consisted not only 
in vhat he did but algo in what he freiled to do, im compli-e 
mnee with the court's ordere. It clearly sp ears that he 

wag the head and front of the group in ehich the defendants 
ascocisted thenselves. All through this sontroversy, it hase 
been @Qalled the * Clover factien.* It ic the contention that 
when the court entered the ordera to which reference has been 
made, divecting him snd “is associates to turn over te those 
who had been declared elected ac directors, ani those Fhe, 

by such directors, had been elested officers of the company, 
the eonpany?s ascsete and proserty, he did not have anya 

auch in his sosseesien to turn aver; and he further contends 
that he offered te acoperate in every say with the newly 
elected direotere end officers in their efforts to teke 
possession, ae the curt ordered, and edazinister the 

affeire of the company. This eas denied by the compleinsants 
and petitioners and is the subject of testimony whic> is in 
sharp conflict. Clover wes one of those ~ho joined in sende 
img a notice to «11 stockholders unger date of soveaber 16, 
1925, after the esurt had entered the deoree of October 28, 
and the ordere of Hovember 16 snd 13, while that notice 

may not bs exid te run counter te the letter sof the pro- 
Wisions tc bs found in thet decree, and im these orders, it 
@learly serried come inferences «hich rere quite o@ atrary 

te their spirit. ‘@ believe the record, is such as to support 
the setion ef the court as to the respondent Clover as *ell ss 
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Turning nor to the appeel and erit of error 
having to do with the order taxing costs, being case No. 
$1307, and ease Ho. HES. In our opinion, im vier of nll 
that had oecurred up to January, 1986, the allegations 
to be found in the petition filed on january 19, 1926, 
were such as to justify the court in appointing « sagter 
to teke chorge of the meeting of the stockholders of the 
Ineurance Company, then shortly te be held for the rurcere 
of electing new directors. "e sre likewise of the oninion 
thet the court had juriedioticn to entertain such a 
petition «t that stage of the preceedings and to take the 
ection which follosed, 3 Gook on Corporations, (8th Ea.) 
eee. GIS, It mey mot be seid thet the vetitioners had an 
adequate remedy at law by quo rerranto if they felt such 
action warranted, after the election had teken clace, 

They cere entitled to have a meeting of the stockholders, 
esilled and held under euch supervision as would give ererye 
body 5 reasonable opportunity toe exercise their rights as 
stockholders, West side pital v. Steele, 124 I11. App. 
S34, Bartlett v. Getes, 118 Fed, &. 





The order #hick was entered by the court 
appointing the easter to take charge of the eleeticn to 
be held in February, 1926, wee entered “on egreement of 
perties*, sa the order iteélf recites. The record shors 
that some tise prior to tis, the defendants thenuselves 
hed invoked the aid of = court of ecuity, sttecking on 
eleetion of directore chich hed heen held srier therete, 
end in connection with this petition in the crass et bar, 
we find them expresely «greeing to and concerring in the 
action of the sourt im aopointing = anster te attend « 
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meeting of the stockholders to be held for the same 
purpose. in our opinicn, they are estopped now from 
questioning the jurisdietion ef the court in that regard, 
Berst v. Zirk, 250 [1]. 521, Horn v. J. ©. Hessen Lumber 
Somany, 226 111. 187, 203. When the report of the master 
was subsequently subuitted covering the reeults of this 
election, Objections vere interposed which resulted in a 
leng conflict, The defendants succeeded in having the 
report referred back to the saster for the ourcose of take 
ing testimony. Extensive hearings ¥rre head by the asater 
on this reereference, the testimony, sakinge wp four volumes 
ef the record filed in this court; over 300 witnesses 
were called, The complainants established the fact that 
of the proxies voted ‘by the defendants at the eleotien in 
euestion, nearly 150 had in fact not been signed by the 
ateckhelders whose signatures they purported to carry. 
The original report which had been submitted wes to the 
effect thet & directors =ffiliated with the complainants 
and 7 affiliated with the defendants head been ¢eboted. 
After the lengthy hearing before the waster on the ree 
reference, the master reported that the 8 directere sffilisted 
Bith the compisinsnts had been elected but thet only 4 of those 
affiliated with the dsfendants hed been elected, 


in view of all the facts referred to, it would 
seem to be entirely clear that the triel court could not 
Feasonebly be said to heave in any sanner abused his dige 
eretion in taxing the costs, as provided in the erder to which 
the defendants nor take exescticon, some by way of appesi 
and some by writ of errer, 
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For the reasons we have given, the decree ~ 
finding certaia defendants te be in oontempt of court, 
and sesessing fines agrinst them as » punishaent theree 
for, is affirmed; «na the subsequent decree taging costs, 
is likewise offirmed, 


DEGRERE APP IAWED. 


TAYLOR, F.d. AD O'CGONHOR, J, GOHGUR. 
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ALVIN KE. WELGON AAD EARLE 8. 
WELSON, Go-partners doing business 
as HELSON BROTHERS , 


Appelients, APPEAL FROM 
MUNICIPAL COURT 
bi OF CHICAGO, 
B. EK. OMIBRE, 
s. Appellee, 


Opinion filed Monday, June 15, 1927 4 


WR. JVETIOR THCMBOM delivered the opinion of 
the court, 


By thie appeal the plaintiffs, Helecn Brothers, 
geck to reverse a judguent for $537.95, reoovered aghinst 
them in the Municipal Court of Chicago by the defendant, 
on the latter's claim for set-off, | 


fhe record shows that the defendont, Shierk, 
applied to Nelson Brothers, who were in the business of 
losning woney, for # loan of $1,900, to be seoured by 
hie antomobile, The plaintiffs declined to make the loan, 
on the ground thet they did not soneider the automobile 
of sufficient Walue to warrant it, but stated the loan 
gould be arranged if further collatersl was forthcoming. 
fhe defendant had previously borrowed some money from & 
urea, Meek, to enable him te go inte business, end it sopears 
that when Lt developed that he needed som additional soney, 
and waa unable to arrange a further loan on the seourity he had, 
Mra. Mack offered to put up some jewelry she owmmed, as atdi- 
tional collateral, hie was acceptable to the plaintiffs 
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and the loan was made, fhe oclnintiffe ineisted that 

urs, Mack as well ea the defendent execute: the note, which 
she did. It ia the contention of the plaintiffs that some 
additional charges were involved in the making of the ioan, 
and the note which the defendant and tire, nak signed wie for 
$1167, for which the defendant reseived $1,900. To secure 
that note, the defeniant exeeuted a chattel mortgage cover- 
ing ‘is automobile velued at $700, Thie was duly delivered 
to the plaintiffs and regorded by them, Ag further security 
for the payment of their note, a dimond ring owned by the 
defendant, and the jewelry above sentioned, owned by tre, 
Mack, woe deposited with the piaintiffe, The latter put this 
jewelry, consisting entizvely of rings, in an envelope marked 
with defendant's name, and placed it in « steel safe located 
in their office, Some time after that the plaintiffs’ office 
was burglarized; the combination lock on the eefe wae broken 
off wy meana of 4 sledge hammer or sellet, and eluables 
were atolen, including the rings shich bad been deposited 
wtth the plaintiffe aw security for the payment of this 
loan, When the defendant and irs. Mack were advise of 

the burglary, they asked the olaintiffe what they proposed 
doing, end they teok the position thet they were not under 
any obligatioy to do anything, ineemuch as their duty as 
pledgees of this personel property was fulfilled sehen they 
exercised ordinary «nd reasenable gare in the aatter of its 
safe-keeping, and that imasmuch eae they hed used cuch care, 
they were not responsible for the less of the rings. 


The defenient, claiming that the pleintiffe vere 
responsible for the loess of the collateral deposited with 
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them, and that, therefore, they were not only not entitied 
to any payments, except euch ae had already been made on the 
note, but should pry for the value of the rings, in excess 
of the balance which wns due on the note at the time the 
burglary took place, refused to neet further payments as 
they fell due, As soonas the defendant was in default, 

the plaintiffe instituted a replevin suit, tat did not 
succeed in getting possession of the automobile covered 

by the chattel mortasce. They, therefore, cienged the 

form of their action to trover, aleiming © conversion of 

the automobile by the defendant. The defendant filed an 
affidavit of werite to the olaintifie’ «te tesent of slain 
in conversion and he aleo filed an affidavit of claim for 
set-off for the valve of the rings, oth his own and those 
which Mrs, Mack had deposited as additional collateral, to 
enable him to negotinte the loan he desired, fhis statement 
ef claim for set-off, o# originelly filed, azsparently ine 
advertently, failed to inelude one of Urea. tinck’s rings. 
When thie wae discovered in the course of the trial, lesve 
wae granted the defendant to amend se es to include the ring 
which had been omitted. the pisintiffs filed an affidavit 
of merits in reply to the defendant's claim for set-off, and 
the case went to trial before the court without « jury. 

At the conclusion of the hearing the trie) court found the 
iesues agkinet the plaintiff and in favor of the defendant, on 
his glaim for seteoff, and sesessed his deeages at the eum of 
$637.96; following which the judgment appealed from was 
entered, 


in holding thet the plaintiffe were liable for 
the weiue of the jewelry depocited Frith then to sewure 
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the paywent of the note given then when they loaned the 
defendant $1,900, the trial court presumably found, from 
the evidence, that in providing for the wafe-keeping of it, 
the plaintiffs head not exercised ordinary end reasonable 
care. The plaintiffs contend that they dia exercise euch 
care. Ig our opinion the evidenee in the record is not 
such as tc werrant thie court in holding that the finding 
of the trial court on this issue was againet the manifest 
weight of the evidenee, The office of the plaintiffe wae 
loonted at 6310 Broadway in the City of Chicage on the 
ground floor of « fire-proof building, The steel safe in 
which the rings were kept wae loonted in the @ashter's 
office, a short distance back from a window facing on the 
street. The burglary took place about the widdle of June, 
between & Saturday night end a Sunday morning. Onring 
that Saturdsy evening an enployee of the plaintiffs, homed 
Troutman, wae in the plaintiff's office, in connection 
with the performance of his duties, About midenight he 
loeked the office and went home, A light was kept in the 
office in whieh the safe wes located, throughout the night. 
The plaintiffe meintained a wateh servicer at their presises - 
the watchean coming into the office by mesne of a key to the 
front door, every two hours through the night, end on each 
visit he looked into the various rooms on the ground floor 
and puhched a time-clook in the rear room on that floor, 
Yhere eas an @levater in the rear of the premises, used 

to move automobiles up to the third floor of the building. 
At the first floor level of this elevator shaft there was 


# door leading out into the alley. Apparently thie was a 
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steel] door rhich soved up and dorn, fhe testimony was to 
the effect that when this door waa lowered it would look 
automationlly. Troutman testified that when he left there 
Saturday night, he saw that «11 the windows and doors were 
looked, He testified that when he left the premiaea at 
night, he always went out through the rear door in the 
alley, *because it looks iteelf outside." ‘The watchmen 
testified that he went into these prenises every two houre 
during that night and found everything all right, mking 
hie last round sbout 4:30 in the morning, 


The first one who enme to the prenises on Sunday 
morning was Troutman, When he discovered that « burglary 
had taken place he called the police, He testified that 
he did not pty any attention tothe condition of the elevae 
tor doors in the rear that Sunday sorning, ~ "the police 
exanined 211 that theaselves, 1: went Seek in the shop" 
(which was a room in the rear on the ground floor) * fhe 
elevater doors ineide were closed; they gould have opened 
it.* Gne of the police officers who answered the onll sent 
inte the pdlice station and came te the premises of the 
Plaintiffa, testified that they wade a thorough investign- 
tion of the premises to ses, if possible, bor entrance to 
them had been sccomplished, “and in our investigation we 
our that large iron door which was in the rear of the place 
was Open -- it was slightly opened from the bottom, it is 
a door thet rolled up, A large metsl door.” He asid he 
did not know whether it was the clevator doer that led out 
into the alley - *I imagine it was « door the esme ae a 
@@rage entranee would be. He testified further that © 
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this door waa up a few inches and could have been raised 
further, ae it was not locked; that there was no other 
apparent meane of effeoting eneentrance, - *No windows broken 
or doors jinmied or anything elee,* and therefore ‘we preo 
sumed thet was the eny entrance wae effeeteds* and that 
Troutman told him of an employee whe was employed abost 
there ‘as & watchman or asvintent mechanic and who had been 
in the habit of Sleeping on the premises some times, and 
the officers attempted to locate thie wan but without 
success, The Officers learned of the watch service mnin- 
t#ined by the plaintiffs, and they testified that they 
expected to learn, by an examination of the time=clock when 
the watchman hed lest registered there, and in thie way 
they expected to be able to fix the time of the burglary, 
within certain limite, but when they exasined the card 

or diaphragm in the time-el oak "there were aq many holes 
perforated that it waa imposaible to deteraine when he was 
there iset.* It would seem from the teetinony of these 
officers that the diaphragm or card had not been renoved 
from the clock for some tine, %, crosa-exanination the 
officer testified that the big netel door which they found 
epen in the rear, did not heave any marke on it and did not 
appear to have been jiamied or forced open. in our opinion, 
the foregoing evidence ie such as to justify a finding te 
the effeot that the plaintiffs did not exercise the degree of 
gare required of then as pledgeas of valunblies deposited 
with them as security. 


| In support oof their aspeal the plaintiffs further 
gontend that te warrant the sllowance of set-off, the demands 
of the reepsetive partics mist be sutusl and thot this is not 
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the onee here, inasmuch as the action brought by the plain- 
tiffe is agsinat the defendant alone and the demands sought 
to be set of f agrinet the muit of the plaintiffs eannot be 
anid to be mutual, inasmuch as only one of the rings which 
are the subject of the olmim for set-off, interposed by the 
defeniant, belonged to hia, and the others belonged to ura, 
Mack, who in not a party defendant. In other words, it ie 
the contention of the plaintiffs thet any claim against 
them for the value of the rings ie in the nature of « joint 
Mlaim, on the part of both the defendant and Mrs. Mack, snd, 
therefore, it oonmnot be sé@teoff in an action brought by the 
plaintiffs againet the defendant. Gonesding the legal pro- 
position contended for, we are of the opinion that the claine 
tiffe are not in & position to urge it bere, inaesuch xe 

no such question wes properly raised in the trial court. 
When the defendant interposed his Claim for set-off, the 
plaintiffs did not move te atrike 1% on the cround of lack 
of wutuniity. They filed their affidevit of serite in res 
ponse to the defendant's cleim for set-off, in which they 
alleged that they hed s good defense to the whele ofthe 
defendant’s demand, which defense they proceeded to set forth. 
They denied in their affidavit of aerite that the defendant 
had delivered te them ae evllateral seourity the various 
rings mentioned by him in bie affidavit of claim for sete 
off, but they alleged that they had wade a lean to the defend= 
ant and evideneing such lean they bad taken hie note in the 
sum of $1167, and thet ne 4 condition precetient to the 
making of the loan they had demsnded that Urea, Mack join 
with him in the exeeution of « note; and that in addition te 
the chattel aort gn ge oovering the defendant’*s automebile he 
show) d. deposit as collateral security on the note a certain 
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| diamond ring and that Mra, Mack should deposit, ae further 
collateral security for the payment of the note, sertein other 
Tings which were set forth; and that thie collateral ws 
éeposited as seourity on this note, They then set up the 
@lleged facts surrounding the burglary; scknowledged re- 
eeipt of $390.83 on aceount of the note, and alleged that 
the ring deposited by the defendant wee not worth wore than 
€100, and these devesited by Mrs, Yack were not worth more 
than @300, Wo suggestion was wade that the plaintiffs 
took the popition that the claim which the defendant war 
interposing by way of set-off, wae not euch se ovuld be 
interposed under the law, Furthermore, so for as the 
record shows, at ac tise during the introduction of the 
testimony was any objection raised to any testimony offered 
in behalf of the defendant, on this ground, »ndi much of it 
was objectionable on the theory which the plaintiffs nor 
steak to urge. 


We are moreover of the opigion that the plaine 
tiffs contention that the ol*ime were act mutual, is wee 
tenable on the merite. it is entirely clear from the evi- 
dence in the recerd that the plaintiffs did not make a 
loan to the deZendent and Krs, lack, but they made their 
loan to the defend«nt, and to seoure theeselves they in- 
sisted on more sourity than the defendant had te offer. 
Mra, nck, hearing previously leaned money to the defendant 
end being willing to ageiet him further, offered tw put 
up some Tings of here as additional collateral, and thie 
wae agretable te the plaintiffe, previded she joined with 
the defendant in signing bis note, The defendent got the 
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proceeds of this loan, There is no question of any kind te 
the contrary. If the collateral which was put up to secure 
the loan was lost through the negligence of the plaintiffs, 
such liability ae there my be on their part, vould run to 
the defendant, notwithstanding the fact that some of thet 
eollateral belonged to Yrs, Mack, whe having deposited it 
with the plaintiffs, at the defendant's request, and os 
additional collateral as an nocommedation te him. The 

fact thet one of the rings belonged to the defendant and 
the others to Mire, Hack is, in our opinion, immaterial. 
Furthernere, the point nor sought to be urged by the pleine- 
tiffs wae not anved by submitting the findings of fact and 
of law, to the court at the close of the evidence. in the 
first plece, the court wig agked to find as 5 matter of 
fact that one of the rings wes the property of the defende 
ant and was pledged by bie and the others were the property 
of ltrs. Mack and were pledged by her, in our opbnion, the 
court wae justified in refusing that finding. de above stated, 
we think the findings as teowhe the various rings belonged 
to wae imvaterial, ani thet the evidence shora that the fact 
was they vere 211 pledged by the defendent, those belonging 
to Mrs, Wack being produced by her as an accommodation to 
him for that purpose. For the ressons we have already set 
forth, we are of the opinien that the cow8t was justified 
in refusing the other finding subsitted, which was a finde 
ing of law, to the effect that the rings which were the proe 
perty of tira, we ok were pledged by her and, therefore, there 
eould be no claim for set-off intersosed by the defendant 


in thie case, based on their value. 
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Piaintiffs further contend that the trinl eourt 
erred in permitting the defendent in the course of the 
trial to amend his affidevit of claim for set-off, in 
such 4 way as to have the effeat of ineressing the ad dagnum 
to sn amount in exeesa of $1,000, In support of this cone 
tention it is pointed out that the action brought by the 
plaintiffs ageinet the defendant was an setion of the 
fourth class in the Yunieipel Gourt; that. the affidavit 
of clais for set-off, as originally filed, waa one in 
which the defencdent claimed a set-off to the extent of 
$1,000, which was within that elase; thet when it developed 
in the sourse of the trial that one of the rings sledged: 
by the defendant had been omitted from the olnim for sete 
off, ond defendsnt aeked leave te amend hie statesent 
a0 as to include it, objection wae unde to the effect 
that this would inerense the s¢ damnum beyond the limit 
of $1,000, applicable to a oise of the fourth class, 
and would make the defendant's counter claim a case of the 
firet clses, It ie the contention of the olsintiffe that 
@ counter claim of the first eless way not be interposed 
in an action of the fourth elas#; siting Holmes ¥. 
Sereus, 283 111, 631. In that case the Supreme Court 
guid thet *while the 4 fendant had the right if he sar 
fit to do so, to bring in his sounter suit for an swount 
@xeecding one thoussnd dollars, the sotion being one of 
the fourth cluss, the court could not render judgment them on 
for more than £1,000," On that theory the contention vhiwh 
the sleintiffe are urging in this ose dSecomer untenable, 26 
the judgaent which the trisi court entered on the defendant's 


counter claim vas for an asount less than $1,000~ 
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Finally, the plaintiffs contend thet the judgment 
of the triel court ehould not be permitted to stend, ine 
asmuch as it is based on a finding wherein the court not 
only found the issues ayhinet the plaintiff on their statee 
ment of claim tut further found on the defendant's claim for 
set-off that the plaintiffs had been guilty of “maliciously 
eonverting property of defendant," whereas no contention to 
that effect had been wade by the defendant either in his 
plending or in hia proof, ‘he finding which the court mnde 
was in tad form for the reason urged, mt ve are unable to 
see that the plaintiffs were in ony way harmed as a result 
of it, ‘there was considerable discrepancy in the testimony 
offered ag to the value of the various rings which had been 
deposited as oclleteral om this lomn, It was adaitted that 
when the burglary took place and the rings were lost, there 
was 2 balence of $610.00 due on the note. In sur opinion, 
the evidence in the record ag to the value of the rings is 
guch that this eourt oould not say that it did set justify 
@n aesesenent of dawsgée on the defendant's claim for set-off 
in the amount found by theitrial court. While the #lement 
of malicious conversion *e¢ not involved and should not have 
been included in the court's finding, we do not consider it 
eufficient ground to cerrant us in dieturbing the judguent 
appealed from. 


For the reazeons stated, the judgment of the Municipal 


Gourt ie affirmed, 
JUDGMENT APF TERME De 


TAYLOR, Fed. AND OO MHOR, J. SONCIR, 
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MARTIM REGALSKI, et al, 
Appellees,  PPPTAL YROM 
SUPERIOR COURT, 
Ve 
COOK COUNTY, 


SLADYGLAW ADAMKIZEWICZ, #t al, 
Appellants, ) 


Opinion filed Momday, June 13, 1927, 


MA, JUSTICY THOMBON delivered the opinion of 
the-.court, 


Martin Regmiski and hie wife filed » bill in 
the Superior Court of Gook Gounty, to remove, as a sloud 
upon their title to certain property they had purchased 
frow the defendants, Wladyslaw Adamkiewlos «nd bie wife, 
® traut deed purporting te be « junior encumbrance upon the 
property, to eecure notes asounting to $6,000. The defendants 
filed an anewer to the bill of the complainants, ani «leo 
& oress-bili, wherein they in turn sought to foreclose 
the truet deed in question, The complainants filed their 
anewer t¢ the crone-bill, end on the issues thue forned 
on the bill and erose-bill, the evidence woe presented, 
after which & decree wee «ntered declaring the trust deed 
freudulent end removing it a5 4 cloud, a¢ prayed for, and dis- 
miesing the eross<bill for want of equity. The defendants 
have perfected thie appeal from that deereec, 


fhe evidence discloses that there was & concern 
known ae the Union Real Estate Woupeny, composed of four 
individusle. One cf theae wae © man neased Shwirut, end 
another was stanley Adaakiewies, & distant relative of the 
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defendsnt “ladysiew Adamkiewlez, This sompany had some 
property owned by Wiadyslew Adamiewier and wife, listed for 
sale or exchange, Skwirut had » number of telke vith the 
conplainsntes concerning « piece of proverty they owned, 

and finally, an exchange of these teo pieces of property 


Wage arranged, 


It apoears from the evidence that a Lawyer neaed 
tyka represented both sidea in connection with this exchange. 
His office was in the seme building as that of the Ren) 
Estate Company. The compleinants had previously hed occas 
ion to seek legs) advice on other getters, and when the deel. 
involved in this oxee arose, irs, Regaleki onid something about 
eonsulting their attormey, whermupon, she testified, Skwirut 
spoke up and said, “Here's a lawyer here,’ and recommended 
fyke. <A written contract was drawn up ond executed by the 
respective parties, and in that contract the defendants 
agreed to convey their property, “subject to » first «ortg= ge 
of $4,909, «nd aubject to a second saortgage in the sum of 
$6,006," either of the complainants sould resd or write the 
English language. Subsequently, the parties met and closed 
their transsetion. Gomplainsants oleis that they later 
discovered, fer the first time, that the property they 
had taken in exohange from the d+ fendants, wae encumbered 
by the $6,005 mortguge, and they then filed this bill, con- 
tending it to be freudwlent, end aeking that it be se deolered 
and that a deoree be entered removing it as & cloud on 
their title. 


In support of their epvesl the defendants first con= 
tend that the deoree is agninst the manifest weicht of the 
evidences, Thereis such testimony in the record, whieh is 
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in sharp conflict. That perjury woe comuitted by one side 
or the other in this conse is amply demonetrated, In that 
sort of « situation there are two things which may be of 
great aasistance to a court in determining where the truth 
lies, ne is to be fownd in the epremrence and behavior 

ef the warious witmesees oa they ore testifying in the trial 
court on the witness atand, The chaneelior had the advantage 
eof that element in the exse, vhereas we are without it. 

We are obliged, therefore, in such a situation, to rely quite 
largely upon the finding of the chancellor, whe reached hie 
gonclugion with the benefit and advantage which that elesent 
im the cage affords, The other matter which is of assistance 
in such situations, in determining where the truth lies, 

my be found in euch cireumetances as may be dieolowc¢, which 
my hove eeterial signifiennes on the question of the reasope 
abjeneasa or probability of the cantentions ef one aide or 

the other, or their unreaconablenese or iuprobability. There 
are quite o few such in the tase at bar, to which we ghall 
refer later, 


There is nothing in the record tending to show 
that the complainants oov.ld either reed or write the English 
language, They veth textified they gould not, except that | 
Mertin Regalexi could write his newe, The complainents 
both t-atified thet there was a 64,000 mortgage on their 
property and that they were told there wo8 = #4,0) mortgage 
on the Adamkiewiecs property; but thet no mention waa made 
of any second mortgage for $6,000, at any time by snybody, 
ghe contract a9 it appears @n the record shows a signsture 


*Jan Zabawa"®, appurently a9 2 witness, There wae & man nased 
John Zabara who tectified tht this wee his eigneture end that 
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he signed the contract in the presence of both complainants, 
in the office of Ghwirut; that kre. Aegeleki had taken him 
over to the office that worning for the yurpose of acting 
ae 4 witnesea, He further testified that at the time the 
contract was signed, he heard Skwirut mention beth the first 
and the seqond mortage, for £4,000 and 96,000 respectively, 
The evidence shows without contradiction that Zabawa bad 
been an inwste of the Qunning Insene Asylum, Martin Regoleki 
testified thet he Ban away from there and enue to their home 
and they kept hia fer « short time, but he was not living 
there at the time this contract wee entered into. He had 
moved eledwhere # short time before that. wre, Regaleks 
teatified that gabewe wae not present shen the contract 

wae signed, Ghe also testified (eithout objection) that 
Skwirut had given Zabawa §50 to teatify in thio case, Martin 
Regeleski alee teatified that Zebawa did not sign the cone 
tract, as #2 witness, in his presence, fatewa was agked 

on ¢rese-exanineation whether he had had any trouble with 

the complainants, and he said that he had had no trouble, 

* just only 960,00, thnt is all ** * i have got coming 

#60 from Mr. Regaleki. i ao satisfied to get may soney.* 


Goth gomplainente testified that they firet 
discovered the $6,900 wortzege after the deal hed been 
Closed, when they received their papers, ineluding * 
written opinion of title by the lawyer, Nyka, who hed been 
acting for thes, in which he mentioned the fact that the 
property being conveyed by Adamkiewier wre subject to this 
6,000 enoumbrence, Byke testified for the defeniants, 

We admitted that he had net given the complainants his written 
opinion of title until efter the deal had been closed, out he 
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teatified he notified them as to the substance of it 
orally prier to that time. He Slee said that at the time 
the written contract wae executed by the parties, which 
wae Way 30, 1024, he rend the entire contract to the 
complainants in English and then tranelated 1¢ into Polish, 
and in that connection he gelled their attention te 

beth the $4,000 mortgnge ond the second nortgege for 
$6,000, and that they understood it. This 46,000 sortgace 
wae dated June 6, 1974, Late in November of thet year, 
tyke, representing Adeawkiewier, wrote « Letter to the come 
pleainante notifying thea of the interest thet would shortly 
be due on this mortgege. Uyka adwitted that « few days 
afterw:xde Mre, Regaleki game to his office with a friend, 
and she told him that she had not essumed any such sortgage 
and he told her that the contrary wea the fact and ahored 
her the contract, and that she then took the eosition that she 
not owe the $6,900 but that 211 she owed waa $5,099, urs, 
Regaleki said she never told Nyka she widerstood it wae 
$5,000 and mot $6,000, 


Regmiski testified that after the deol hed been 
closed and he received hig vepers from Syka he brought thes 
home and that a sen named Fisher, who waa rooming in the 
Regaleki home, aeked ifthey had received their papers and 
Regaleki exid he had, and showed them to Fisher, who looked 
them over; and Fisher then suggested that he thought he 
ought to take them to some other lawyer and see if they vere 
all right, and Fisher recommendeda lawyer named Quinlan, who 
was eonnected with the firm *ho ultimately represented the 
complainants in this onse, It appearg that when the compleinan 
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thus consulted & new lawyer and he leoked over the papers 
and talked with the compleinants, he looked into the title 
of the property they had taken in exchange, and saw that 
the 46,000 mortgage me recorded. Quinlan and Fisher, 
whether with or without Hartin fegeleki is not olear, then 
went to see Adumkiewiog and asked bim about thie second 
mortgage of $6,000. Both Quinlan and Fisher appeared 

as witneases for the complainants in thiu conse and beth 
testified that Adamkiewies gaid he didn't know anything 
about @uch o mort ge ees This testigony wae not denied 

by Adamkiewice, then the denl wee closed Nyka prepared 

& etatesent of the asounte wit which eseh party wen to be 
oredited, in convection with the elesing of the deal, 

and inthe list of Hegalski's oredits he included earned 
interest on both the $4,000 and the 76,000 nortgegee, 


The defeniont Adarkiewlos testifies that when 
the contract wee exeouted Skeirut wee the one who read it 
through to the complainents, first in English and then in 
Polish, and that he seked the complainants hor they wanted 
to pay the second mortgge off, snd he teld thea that maybe 
they were teking on too auch, tut thet ere. Regaleki explain- 
ed that she intended to so to work and help her husband pay 
it, Both Adamkiewies and hie wife, and alse his daughter 
testified that shortly after this deal wes closed ure, fegal~ 
ski Come over to their home waking some inquiries about 
this second mortgege, Mra, Adamkiewlos testified that *she 
asked where she should antes the payment on the second sorte 
gage wy husband told her to make it at Myka's office.® 
This ie alleged to have occurred a few daya after the deal 
wae cloned, which would wake it the lest of the first week 
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in August. It seems strange that kre, Regtlaki should be 
waking inquiries about the payment of interest on the 
second sortasge ehich would not be due wader the teres of 


the notes until eome time in Deceaber, 


Skwirut aleo testified that he wae the one who 
read the sontrect to the complainents = a11 of the important 
provisions - first in English end then in Polish, 


fo auch for the conflicts in the testimony. %e 
will now refer to = number of peeulisr circumstances diese 
closed by the testimony, 211 of which, in our opinion, 
are significant, ond 211 of which are unfavorable to the com 
ventions of the defendants, and some of rhich tend very 
atrongly to show that the §6,900 wortgage in question was 
a fraud, it is quite true, a¢ the defendants contend, 
that fraud will not be presumed, it is equally true thet 
it is net mecessary to esteblich fraud by direct evidence, 
before & court will be warranted in fimding that 1% existed, 
Parties who are guilty of perpetreting freudulent trengactions, 
are never found announcing the fact expreasly. In alaost 
every such oase the nature ef the transnotion must be eatabe 
lished, in whele or in part, by the attendant clreunstanees, 
which frequently are such ag te indicate ite true cheracter, 


In the ence at bar the uncontradicted evidenee is 
to the effeot thet the property which the complainants oon 
veyed on this deal wae reasonably vorth the eum of 718,006 
at the tice in question, while the property which they ree 
eoived in trade was reasonably worth $12,500. This testi- 
mony tes given by @ witmess, of experience in aopreising 
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property, who had been engeged in buying snd selling real 
estate in Ghioxgo for fifteen years. He wane 2 meouber of 

the waluation comaittee of the GUhios co Real Retate Board. 

Ho testimony was submitted either tending to diserrdit his 
or contradict hie statements, There wae testimony to the 
effeet that when oomplainante purchased their property some 
time before but how long is not shown, they paid #10, 000 
for it. When the deal involved in the eaes at bar wae 
elesed the deed exeouted by complainante did net run to 
Adamkiewios but to one Haron, There wee teetimony to the 
effect that Adamkiewies bad ssid he reveived 919,000 from 
eran, The contract which wes drawn up on this deal, hovever, 
reoited thet the complainants agreed to convey their property 
at a consideration of $20,760, subject to a first aort gage 
of $4,000 and further, thet the defendants sgreed to convey 
theiy property to the oomplsinants at a consideration of 
$26,000, subject to » first mortgige of $4,000 and to a 
second mortgnge of $6,000, Shere the undisputed evidence 
ia that the complainants’ property was worth @18,000 and the 
defendants! was worth $123,500, and the eontract pute the 
eompleinante® property in at 620,750, and the defendante’ at 
$26,000, the undisputed testimony being to the effect that 
the complainants gould neither read or write the English 
language, to exy the lenst, the desl looks peculiar at the 
very start. 


It will further be noted that on Mey 28, 1974, 
vhen that contract wan exeevted, there wee no stcond mortgage 
on the Adamkiewies proverty. That sortgsge was not put on 
the property until dune 6, after the complainants had been 
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sent to Nyka who wae to represent them in this transaction 
ae their lawyer, If the property of the defendants, which 
was to go in on thie deal, was worth approximately §6, 000 
more tham the property of the complainants, as the contract 
recites, the usual thing to expect would be for the defend- 
onte to take back a $6,000 purchase money mortgnge from the 
complainants, uit inetead of that, in this case we find 
the Jefeniants putting on the second sortgnge and agreeing 
to pay the aomplalnante « eash balance of $750 to close the 
deni. 


We now oom to what, in our opinion, ia the strongest 
circumstances of all, which is, that thia second mortgage of 
$6,000 was put on the property by having the defendant Adame 
kiewior and his wife exeoute notes to the extent of $6,000, 
payeble to theneelves, snd a trust deed to secure their mye 
ment which ran to Hyka's wife ae trustee. Yrey then delivered 
the notes to Kyka, who adaite that he was acting ag attorney 
for the defendants in preparing the papers in connection with 
the second mortamge; end a few days ister, Myka returned the 
notes to Adamkiewies and ‘is wife, the askers of the notes, 
who hawe had them ever since and whe @till own them, accord] 
ing to their own teatimony, fhe explanation of this strange 
transaction, given by Gkwirut in his testioony, wae thet he 
explained ts the complainants that the difference in figures 
betreen the two pleces of proverty was $6,000, and he asked 
them if they vould have enough money to pay that to Ademkie- 
vies, and they told him thet they did not have it, whereupon, 
he turned to Ademkiewlex and said; *Will yowoleave your second 
mortgage on your property for them?* ané he said he would, 
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The witness then seid he turned to Regelski and said: *If 

he (is) going te leave the $6,000 to you, you have to sign 
the mortgage papers," but that Regaleki eaid he would not 
sign, 20 the witness merely remmrked, "“Sonebody has got to 
ign, either side, ur. Adenkiewier will you sign? He 

osid: thm't make no difference, and they agreed on that 
condition." But there was no contradiction of the fact 

thet the parties «greed that the defendants were to pay a 
cash balance of 9750 when the desl me closed; and auch a 
paynont wes included in the figures at that time, Syka's 
explanation of this mortgage wee that he told Regalek4d at the 
time the deel was closed that this mortgage had been signed 
by Adamkiewi or after the contract had been entered into; that 
Mre, Regeleki asked if 14 wne ail right and he anid that i+ 
didn't mmke any difference; that he told the compleinents 
thet adsmkiewier head come to him on June 6, and seid it 

would be beat for the oompleinante to execute this sortgn ge; 
that the witness sid it made no difference to him, ea Adam 
kiewlos went toaee a lawyer newed Zaremba and Zeremba advised 
him to execute a nortgage ond thet he, the witness, fold the 
complainants *i¢ wae better for us to sesume thet nortenge 
without their signature.” And yet, this witness testified 
that he had read the entire contract of exchange to the 
somplainante on Hay 28, when it was exeouted, being careful to 
read it im Polish as well as in English, end hed explained to 
them at that tiae that they were obliged to assume not only 

a 94,00 mortgage but « second mortgage of 96,000, payable 
§600 every six months; snd that the complainants understood 211 
about it. Hyka admitted on cross-exanination that the methed 
pursued by the defeniants in sennection with thie second sorte 
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gage, was not the usunl way of miking « purchase money 
mortgage, but thet he hed sometimes done it that way. 


yka testified he did not have anything to do 
with the drawing of the originel contract. It appears 
from the record, cithout any cvestion, that the som= 
plainants at the suggestion cf Skwirut went to Syke es their 
lawyer in connection with thia transaction before the 
contract was entered into. On the other hand Adamkiewler eayes 
he went to lyke as his lavyer a eeek or tro after the contract 
was entered into, which wems when thie sertgage was put on 
the property, Adamkiewior «nd his wife executing the uotes 
to their orn order and holding them ever since, and executing 
& trust deed to Syka's vife to secure their payment; and 
fiyka admits thet he represented Adamkiewier in connection 
With that aatter end wee peid « fee for it. 


Another clrousstance about thie omse “hich scene 
to use to be atrange is that complainante reseived no opinion 
of title fron Hyka until efter the deeds had been passed, 
The warrenty deed which was received by complainante fro 
Adamkiewies end bis wife, mzkes no reference to any sortgages <- 
firet or second, 4¢ the time the notes in the sum of *6,60° 
were executed by Ademkiewier «nd sis wife, they represented 
ne debt of any kind and never have, under the evidence in 
this record, There was no consideration for these notes 
ane there wee no delivery ef the notes. A sortg ge is geourity 
for = debt and when no debt exists there cannot beca valid 


mortgage to secure it, 19 5.¢.L. fee. 68; Freutel ¥. Bobmits, 
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The defendants contend that complainants are not 
in ® position now to claim that they were defrauded, beonuse 
it is ehewn that they did not rephdinte the transaction 
upon the discovery of the alleged fraud, The contention is 
untensble, Thic is not a proceeding to rescind a contract, 
Rather, the complainante are asking that the contract be 
our ried out according to ite real terme and stripped of the 
provisions which they oontend were put into it fraudulently, 
and in that connection they ask that on encumbrence put upon 
the property as « part of the slieged fraud be renoved. 
There having been no consideration received by the complainants 
for the slieged fraudulent encumbrances, the compleinants 
have received no benefite from the transaction involved in 
thet enoumbrance. 167 Ill. 867, 575. 





it ic further contended by the defendants thet 
they are entitled to » vendor's lien for the 96,000 in ques- 
tion, even though the enoumbrance may be considered invalid. 
fhe erose-bill filed by the defendintea was for a2 foreclosure 
of the truat deed. After the hearing of the case the defend= 
ants amended their oross-bill by inserting an alternative preyet 
for a vendor's lien, All the meterial allegations as te the 
trust deed securing the notes anobnting to 96,000 #till re= 
mained in the ocross-bill., The two theories rere utterly 
inoonsictent, One theory wae based upon on express lien 
and the other was based upon an implied lien. ip Baker v. 
Updike, 155 111. 54, thore was involved a bill to foreclose 
& mortgage and the contention there made was that even if 
the eonphainent ‘ne not in ® position to foreclose his =ort- 


gage, he wae nevertheless entitled to s vendor's lien. The 
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Gourt held thet he could not, on falling to prove his 
@liegetions as to the sertgzge, abendon thet theory 

and trent the cnee oe though such aliegations hed never 
been made and seek to obtein a decree upon 2 theory which 
his bill, a4 drawn, exoreesly excluded, The citustion in 
the exse at bar is no different beoouse the defendants 
here enended their bili, still leaving all the origins! 
allegations, based upon the theory of an express lien in 
the bill. 


On the veoord in thie cage, presenting thecone 
flicting evidence end involving the varicus clreumstanees 
to which we have referred, ve sre of the spinion that the 
tiei eourt did net err in entering the decree appealed from, 
rewoving the §@6,000 seusibrence on the property taken by 
complainents a¢ a cleud on their title, end diezissing the 
eress-bill fer rant of equity. Tre deeree of the Superior 

Sourt is therefore affirmed. 


OSGake AF YIREED. 


TAYLOZ, Ped. AND O COmGR, a, CORCUR, 
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PEOPLE OF THE STATE OF ILLINOIS, i 
ex rel LILLIAN G. KOLB, 


Appellee, 
APPESL FROM 


We CIMGUIT COURT, 


GCOOE GCURTY, 
HALBERT H, PORTER, et al 


Appellants. 


Opinion filed Monday, June 1%, 1927, 


uR. JUSTICS THOMSOH delivered the opinion 
of the court, : 


The petitioner, Lilifean G. Kelb, filed a 
petition in the Gireuit Gourt of Geok County, asking thet 
& writ of mendamus be issued commanding the defendants, 
who ere officers of the city of Park Ridge, mi inois, to 
issue & permit to her fer the erection of a garage upon 
property owned by her. The setitioner is the orner of 
Lots Sl, 52, 53 and 54, fronting east en Prospect avenue. 
Lot S4 is 2 corner lot. The north side of that lot adjoins 
an east and west street exlied Cuttria Place. Petitioner 
had plene prepared for the building of « drelling house 
and a garage on thie property, consisting of 211 four lots. 
She procured e permit for the building of the dwelling 
house, and at the time she filed her petition involved 
in this case, it eas nesring completicn. Gn June 95, 12996, 
she presented to the defendant Forter, City “lerk of 
Park Ridges @rawings of a gerage she proposed to erect 
end a plet shoring the ioeation of the garage with reference 
t@ the dwelling house and the lot lines, tegether with en 
appliestion for a perait for the erection of the gareze. 
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Fetitioner alleged that she had complied with all the 
Fequiresents of the ordinenceSrelating to the apvlicae 
tion for her persit, but that on July 7, 1926, the City 
Clerk refused to iseue the permit, on the ground thet 
the City Cemeilt had se directed hia, oenune in its 
opinion the garage should net be placed so that eny part 
of it would be nearer than 25 feet to Guttris Place, 
whereas the plat submitted showed thet the petitioner 
propesed building her garage so as te bring ite north 
wall 6 feet 24 inches from the north side line of lot 
54, which is the south line of Guttrie Piece, 


fhe petitioner alleged thet certsin ordinances 
had been enacted by the City Council of Ferk Ridge, and 
were in full ferce and effect at the time she filed her 
application for this pernit, Gcpies of these ordinances 
were attseched te her petition, 


Among the ordinances sco pk aded by the petitioner 
Was one passed July 5, 1962, providing, sseng other things, 
that no rage sho ld be constructed nesrer te any publie 
street than 20 feet, neasured from the lot line, 2nd further, 
thet the word *street* included *the side etreet running 
along any corner lots." Anothe? ordinance pleaded was one 
passed February 3, 1925, amending the ordinanee of July 5, 
1922, so ae to anke it provide that no garage should be 
constructed nearer to sny street “than the then existing 
end established building line in seid public street.* 


fre petitioner slso pleaded the Zoning Ordinance 
of Park Ridge - only a part of which has been abstracted. 
Paragraph (d) of section 1k of that ordinance provides that 
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no part of eny building shall be closer to the street than 
the building line and that building lines for 211 lots loeated 
in residential districts shell *runm parallel with and thirty 
five feet distant from the nearest eatreet line* where no 
dwellings are lLocsted at the tise the soming ordinance was 
passed, Section XIII provides for a Zoning Hoard of Anpesls. 
Section IX furthe® provides that in blocks erhere buildings 
hed been erected pricr to the peacage of the ordinance, the 
building line should be established as being identics1 vith 
the line which hed veen thertefore established by user. 

It would:seem from the allegations in the petition invelved 
here that no building line hai been established by user in 
the block in which the petitioner's property eas located, 


fhe defendants demurred to the petition for aanden us 
and the desurrer was overruled. Gefendants eleeted to stand 
by their demurrer, whereupon, the court entered judgszent in 
faver of the petitioner, ordering a writ of seandemus te isane 
Ss prayed. To reverse thet judguent the defendmts have 
prosecuted this spperi. 


in support of their appeal the only erguuent ad- 
vaneed by counsel for the defendants is thet the petitioners’ 
own cleading shows thet the Park Aidge Zoning Ordinance pro= 
Videe that *"s Hoard of Appeals ie treby established*, which 
is given the duties provided by statute, (Ghili's Il. 
Statutes, ch, 24, par. 523) ana it ia contended that if 
petitioner felt acgrieved by reason of the refusal of her 
petition for permit, her remedy e215 to appenl te the Fark 
Ridge Zoming Board of Appeals, ond if their action wae likesice 
unfavorable, petitioner had the right, under the lay, to briag 
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the matter into a court of record by certiorari, it is 
further argued that the permit wee properly refused ‘as the 
building line is thirty five feet set forth in the Zoning 
Ordinance and any building set only six and oneehalf 

feet from the lot line ia a violation thereof." ‘Thus, the 
eontention iz made by defendsnts that the avplication of 
petitioner for a permit to build her gerage was properly 
refused, because ite location on her property showed a 
Violation of the terms of section IX (da) of the toning 
Ordinance, Im our opinion that section has no aphlication 
te the question of the distance between the proposed locae 
tion of petitioner's, emrage end the north lot line of her 
property slong Guttris Pace. Ip construing the crovisicons 
of Section IX, (4) we are bound to give them 4 reasonable 
application, Ag sxrlied te Lot 54, fronting on Prospect 
avenue and having one side bordering on Cuttris Place, that 
section provides for a building line running north snd south 
pereilel with the street line of Prospect avene and thirtye 
five feet east of that street line. fhis erdinance, of course, 
may not be so splied as te give that lot another building 
line «parallel with the street line of Guttris Place, «nd 
thirty-five feet back from that street line, for the lot 
iteelf ia considerably less than 35 feet wide. Such on 
application of the ordinence would make it igpossible te 
improve Lot 54 at 511, 


Ne argument is made by the defendants to the effec 
that the clat submitted by the petitioner in connection with 
her petition, showed # violation of the provisions of the 
erdinence of July 5, 1982, as amended February 3, 1925. 
fhe only argument is thet the permit wos properly refused, as 
the plat showed & Wisletion of the building line provisions 
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of the Zoning Ordinance, as set forth in Section IX (4d). 

In our opinion, the plat failed te show a violation of those 
provisions, for the reasons stated. Moreover, the petition 
shows on its face that the application for a permit had 
been refused, not on the ground that it violated any pre- 
Vision of the Zoning Ordinance, but *beonuse the council 
believed thst no sorticon of said garage shouid be nesrer 

to the south line of Guttris Place than 25 feet." Thus 

it appears that the reason assigned for the refusal of the 
permit, did not involve the coning ordinance, 


Defendants alec contend that the petition faile 
to show that any demand was ever served on the Mayor or 
City Gouncil. im our opinion, this point is also without 
merit, fhe ordingmces pleaded showed that they provided 
that one desiring to erect any building shall obtain a 
perait from the City Gouncil fer that purpose, and that one 
desiring euch a permit shell acke # written applicetion therefér, 
to the Meyor, which application shnil be signed by the porson 
desiring the permit and shall give « description of the 
character and size of the building sought to be constructed, 
together with its location; and further, that "whenever aay 
such application shail be made it shall be filed vith the 
@ity Glerk.* The petition filed in this ease shows that 
it: contained all the information thue cglied for; was properly 
signed by the petitioner, SAG was by her agent properly filed 
ag the ordinance requires, 

¥or the reasons ve heve given, the judgment of the 


Giveuit Court is sffireed, 
JUOGHEET AFFIRHED. 


TAYLOR, Ped. ABD G* CORNOR, 3, WICUR. 
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APPEAL PROM 
MUBLOIPAL COURT 
OF GHIDAGO, 


ve 


PORT ORARBORN GASUALTY UMOER= 
WRITERS, & GOMDe, 


Appellant. 
Opinion filed Monday, June 13, 1927, 


wt. SUBTICe THOMSON delivered the opinion 
of the court. 


fhie wee an action of the fourth class in 
the Hunicipal Gourt of Ghicago. It wns originally one 
Brought by Prehler ageinat be Luce to recover daa ges 
Saused to the pleintiff*s ayvtomobile by a oollision, 
The plaintiff recovered « judgrent off222,60 by de- 
. fault. after that judgvent had been recovered exeou- 
tion was issued, a demand mate, snd the execution re- 
turned *Ko property found." A garnishee eumsons was 
then procured by the plaintiff and the Fort Dearborn 
Casualty Underwriters was brought in as garnishee. 
after the gurnishee wae brought in, there wae a hearing 
and judgment Was entered sygninet the garnisheexfor the 
amoynt chick the plaintiff had recovered ageinet Ge iuoa, 
fo reverse that judguent the garnishee has perfected 
thie appeal, 


In support of the sppesal the gurnichee contends 
thet the judgment against it ermot etend becouse the 
pleintiff failed to make proof of the fact that be had 
recovered  juignent sgsinst the original defendant 
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De Luca ami thet execution had been isaued and returned 
"Ho property found.* his garnishwent proceeding rae 

not & new gase but the supplementary proceedings in garn- 
ichment vere hed as a continuation of the eriginel ose by 
Prehler against be Lucu. Where it eprears that gerniah- 
ment prececdings ere & part of the same caume ag that in 
which the original judgmentrwas entered, the triel murt - 
properly takes judicisl notice of s11 that has trenepired 
in that enge and it is net necensary to heve the jwigeent 
and execution and return thereon, offered in evidence, and 
@m sopernl included in the bili of exceptions. it ia euffie 
esent in such & situation if they are included in the 
common Law record, Dandridge, for use of 4: 
Morthern Truet Cowpany, 916 Til. App, 138; Bohwitt v. Ashbrook 
Electric Go., 318 Ill. 660; Senelick for use, v. Hann, 239 

Ill. App. 569; Hankel v. Eagt & West Pub, Go., 239 111. App. 
836; Poncher, et al vy. nt Co., Ill. App. 
Gt., Firet Sistrict, eohuaen filed May 2, 1927. 


eel) We 








In the course of the trial of this oaee the 
plaintiff bad seceasion to anke proof ea te the poliey which 
had been iasued by the defendsnt to Delwon. Gounsel for the 
plaintiff b<d served « notice op the defendant to produce 
the policy or « copy of it. when the defendent tae saeked 
to produce the policy, on the trial, counsel etated that 
they did not have 1t but that the policy holder hed it. 
Counsel for the plaintiff then yroduced « blank form 
ef policy, which wes marked *Specimen,”® snd, over objec- 
tion of the defendent, it w¢ received in evidence, This 
ruling Yas not correot, The pinintiff, im our opinion, 
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should not have been persitted te introduce secondary 
@vidence without sewing that he hed aade a proper : 
effort to produce the policy, whieh presumably was in 

the bande of the one to whom it had been issued - Deluce. 
This specimen policy *ae incompetent even as secondary 
evidence, for no proper chewing was mate that 14 wee a 

copy of the policy held by Deluene, If the defendant 

had etood by ite motion for » finding, made st the close 

of the plaintitf'a case, this sprenl micht hewe resulted 
aifferently, but the defeniant did not do ge. It pro 
ceeded to submit proof, in suprort of ite defense, and 

in that connection one Sickeff, chief claim adjuster 

for the defendant, in the course of his testimony, ad~- 
mitted that the defendant had « peolisy covering beiueca, 
which was in force at the tine the latter collided 

with the claintiff's autemebile ond damaged it, The 
evidence submitted by the defendent further shoes that when 
the plaintiff made « deannd becouse of this damage to his 
ear and beoause of the fact thet Oe Luca was covered by 
insurance igoued by the defendant, the only resaon given 

by the latter for refusing to consider the claim wae * that 
the policy held by Mr. De Luca apecificnliy provides for 
his turning over any notices of suit or sumsons, immediately 
upon receipt thereof, and in the inetant ease the agaured 
did not bring in the summons or bring game to our attention 
until after return dete of same and judguent bad beem entered, 
Under these clreumetances there is mo linbility of the 

Fort Gearborn Gygualty Company under their policy, for the 
remeon that the aseured failed te comely with the vrowisions 
of his policy, as shove stated. We sre therefore not inter- 
ested in waking any settlesent of the judgnent sgeinst him ***.* 
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was obliged to deny coverage under the policy." Wickeff 
enid they never had any notice of this case other than 


by means Of the copy of the susmone sent to them by Be laos, 


Prebler testified that be went to the office of the 
defendant company on ba fslle Street, im Chieszo, efter hie 
automobile had been dawnaged, and hed been repaired, and 
agked the information clerk fer the adjuster, snd some one came 
out, and the witness told him about hie eleim, whereupon, 
the man who talked with him looked over » file and then told 
him he oovld do nothing about the matter “umtil you start 
suit.” He then textified that he etarted anit on his eclaix, 
and a day or so afterwards hie lawyer gave bim some papers 
in an omvelope, the contents of which the witness did net 
know; that he took this envelepe down to the office of the 
defendant company and again asked for an adjuster end "a mon 
game up, @ thin kind of man, snd i geve him thie envelop 
you gave me and he went over to the files and looked in 1¢ 
and he anid, *x can't do nothing wntil you get judgment.'* 
Prehler then teatified that he teek the envelope bsaok te 
his lawyer, ‘The lawyer teotifiedthat he started suit after — 
Prehler told his the insurance company wouldn't pey hig until 
sult had been atarted, onda day or tro after the suit wae 
atarted, *I took my office copies of the summons and praeecipe 
which I filed in thie court, being a carbon capy of the 
originel which hed the clerk'a« number on it, and made a copy 
of thes for the inavrance company, snd put it in an envelope 
and told ur. Prehler to take this down to the insurance 
eompany and let them have one ccpy and bring me back one copy.” 
He teetified that en hour or two later Prehler eame back to 
his office, enying he had been down to the insurance company's 
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wae obliged to deny coverage under the policy.” Yickeff 
eaid they never had any notice of thie case other than 


by meana Of the copy of the summons sent to them by be ines, 


Prebler teoetified that be vent to the office of the 
defenient company on im falle Btreet, im Chiespo, after his 
&utonebile had been deanged, ant had been repaired, and 
aeked the informetion olerk for the adjuster, and some one came 
out, and thea witness teld bin nbowt His eleim, whereupon, 
the man who talked with him looked over » file and then told 
him he eould do nothing nbout the satter “until you start 
euit.” Ke then testified that he started evit on his elais, 
and a day or eo aftervardea hia lawyer gave hie some papers 
in an envelope, the contents of which the witness did not 
know; that he took thie envelope down te the office of the 
defendant company and aguin asked for an adjuster and “s wen 
game up, @ thin kind of wan, and J gave him thie envelope 
you gave me and he went over to the files ond looked in it 
and he asid, *I can't do nothing until you get jJudgeont.*” 
Prehler then teatified that he took the envelepe baok to 
hie lawyer, The lawyer testified thet he started suit after 
Prehler tol4 him the ineursnee compeny wouldn't pry him until 
auit head been started, anda day or two after the suit wae 
aterted, "i took my office copies of the aunsons end preecipe 
which I filed in thie court, being a carbon copy of the 
Origine which hed the clerk's number on it, 1nd meade & copy 
of thes for the insurance company, and put it in an envelope 
and told wr. Prehler to take this down te the insurance 
company and let them have one copy and bring ae back one copy. 
He teetificd that an hour or two later Prehler eame back to 
his effiec, gaying he had been dorm to the insurance coupany’s 
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office, and he returned the envelope “in which there was 
then ont copy of the summons and one of the preecire." 


This court is not in = pesition to eay that 
the tris! court wae not wrranted in believing the testi-~ 
mony submitted in behalf of the sleintiff, to the effect 
that copies of the susnens and praeoipe in this case had 
beer placed in the hands of someone in the office of 
the defendent, who anerered to the desoription of #n 
adjuster, “te thet was the cas@, the defendant had all 
the benefit of the notice, to insure the receipt ef which 
the oondition of the policy now relied upon, was inserted. 
if, upon receiving these papers frow the plaintiff, the 
adjuster in ite office merely remarked that the defendant 
aould do nothing about the claim until the oleintiff had 
“procured a judgeent,(end ecain We are not in a position te 
say that the trial corrt wae not justified in believing 
that this ie whet occurred), in our opinion, the defend 
ant must be considered ag taving waived thie condition, so 
far as the claim of the plaintiff? is concerned. Beyer v. 
Wotunl Life ine, Go,, #40 Til, App. $01. 





Yor the reasons we have given, the judgaent of 


the Byni oipe2 Seurt is affirmed, 
GUiSGUERT APPIRMED. 


TAYLOR, P.J. ARD OF COHHOR, J. CONCUR, 
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N. P. SEVERIN AND A, &. SEVERIN, 


) 
eo-partners doing Susiness as ) 
8. FP, SEVERIN GOvPAnRY, ; 
Appellees, 
APPEAL FROM 

Ve MUNICIPAL COURT 

OF GHNICAGO, 
THE FLANAGAN &@ BIEGERWEG GOMPARY, ) 
& gorporation, 
Appellant. ) 


Opinion filed Monday, June 1%, 1927, 


BR. JiLTIC® THOMEOR delivered the opinion 
of the court. 


By thie appeal the defendant seeks to reverse 
& judgment for $265.00, recovered againet it by the pjein- 
tiffs in the Municipsl Gourt of Chicago. The plaintiffs 
filed an amended etatement of claim in which they alleged 
that the defendant had entered inte a written contract with 
them to dc certain glazing werk on & residence on which 
the claintiffs had s general building contract; that under 
said contract it was the defencant's duty to furnish and 
use a good grade and quality of putty, Sut thet owing to 
the facet that a poor and inferior cuslity of putty r=e 
-aped by the defendant in doing this work, it beoame necessary 
for the vleintiff to have the wutty which the defendant 
hed used, renoved and to have the work reeputtied; inasmuch 
as the defendant refused to de the work over agein. It *a8 
Slleged thet the plaintiffs bad paid the defendant the full 
contract price fer the work agreed upon and that they had 
been obliged to pay out $265,006 in having the work done over, 
The defendant filed its affidavit ef merits, end the issues 
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thus formed vere tried before the court without « jury, 
after hich the court found the issues sgainst the defendant 
and assessed the pisintiff's damages at the amount sued for, 
and entered judgsent accordingly. fo reverse that judgnent, 
the defendant has perfected thie appeal. 


In our opinion, the statement of claim set forth 
@ goo. cause of action, contrery to the contention of the 
defendent, But in ne event would the judgment be disturbed 
on this pnetnt if the evidence showed that plisintiff hes a 
- gause of action, Edgerton v. G.RpIe8 P. RoR, 00,, 240 jm. 
$11. We are also of the opinion that the finding ead judg 
ment of the coury is not agrinst the senifest weight of 
the evidence, The claintiffs submitted evidence showing 
thet the specifications for the work in questicn provided 
that all materials used were to be the best of their rese 
pective kind; that the work ealied for by the contract pur- 
ported to have been done, end the price enlled fer by the 
contract, vag paid by the claintiffs to the defentant; that 
some time after the vork was done, complaint was made vith » 
reference to the putty whereupon, the plaintiffs investigeted 
the complaint end found that the putty ehich had been used by 
defendant, was of a poor quality; thet it was stiil soft 
several wonthe after it had been applied and was net adhering 
$e the wool in the sash, end in several places it had fallen 
off; that in aost cases it wae still soft and in othera it 
was erumbling, The testimony was further to the effect 
thet plaintiffs ealled up someone cannected vith the 
defendant, “ho vent out te the job, end «efter examining 
it aid that *he didn't know shat the trouble was, there ms 
something redically wrong,* end *he would have to take it up 
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with Hr. Flanagan or ur. Biedenweg." fhortly thereafter, 

the testimony shors, one of the claintiffa had « talk with 
Flanagan who said he had communiceted with the concern thet bed 
furnished the putty and that he had been Out te the job and 
exemined it; and he said thet “the failure of the sutty was 
due to the fact the sesh eeen't primed prior te the aprligae 
tion of the putty.* One of the plaintiffs testified thet 

he subuitted a sample of the putty to a testing laboratory 

in Pitteburg andi 2 eertifieate of their analysis wag sub- 
mitted, tut om objection, the court refused to admit it in 
evidence, It was further shorm that the defendants were ree 
gueated to do the work over, but they would net 46 so 

and cans@quently the sleintiffs had the eork done over 

by she Herngn Oleon Becorating Company, the latter resoving 
all the putty and replacing it, at a sost of $265,090 which 

was & retgonable charge for the service rendered, and 

was the least of the bids submitted for deing the work over, 
One of the plaintiffa testified that 4211 voed saeh wes prigzed 
before the glazing rork wae done and thet the prising ees done 
properly,. On cross-exncination, the pheaintiffs' witness, vhose 
teatimeny hes been referred: to, testified thet the first cont 
of paint put on after the sutty was in place, was applied a 
week or sO After the glazing work head been finished; that it 


was done in Eovember or Decesber; end that they sometines 


weited as long as ten deys before painting new putty vork 

if the weather was enrm It was further stated that when the 
paint was epplied, the putty had "formed". This witness 
testified thet the trouble with the cutty which the defendant had 
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used wag thet "it ween't linseed of1 putty.* 


‘For the defendant, Flanagen testified that 
the putty was 211 right and that the concern which had 
furnished it, upon examining the putty and the job on 
which it was placed, gve it as their opinion that the 
failure of the putty wes due to the fact that the sash 
Was not sufficiently primed before the glazing work 
was done, which allowed the oil of the putty to penetrate 
into the rood sash, thus etusing the putty to drew away |. 
from the sash and crack «nd crvable eesnuse of the loss 
ef oil in the cutty; and sleo that a heavy cont of reint 
had been applied to the putty toc soon after the glazing 
work was done, which he the effect of sealing theputty 
and preventing it from drying properly. It *il1 thus 
be seen that = conflict of evidence is presented end 
from the testimony of the witnesses for the respective 
parties, the trisi murt concluded thet the witnesses, 
testifying in behalf of the plaintiff, sere correct in 
ssying that the sash hed been primed properly sad thet 
after the putty was placed, = sufficient time for drying 
had elapsed before the «ork of painting was done, and 
that the sutty bed failed beeause of ite poor quality, 
and we sre wmisble te say that the finding ia agsinst the 
manifest weight of the evidence. 


We find no error in the record, and, therefore, 


the judgment of the Mumicipel Court is «f firmed. 


SUDCHENT AFFIREED. 


TAYLOR, Pade ABD O'GoHnOR, J. SOHCUR. 
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BARRON G. COLLIER, ING., 
Appellee, ) 
) APPEAL FROM 
Ve WUNICI PAL COURT 
) OF CHICAGO. 
McCHIGHOLS & KIMMEL, INC., 
Appeliante ) 


Opimion filed Monday, June 13, 1927, 


MR, JURTIC® THOM@O delivered the opinion of 
the court. 


The plaintiff filed ite statement of cleiz in 
an action of the first class in the Municipal Court of 
Chicago, slleging that on June <5, 1923, the defendant 
corporation had entered inte a contrast with the plain- 
tiff, cony of which was attached to the statement of 
Claim. This contract provided that the piaintif?f, which wse 
an advertising ecmpany, was to de certain advertising of the 
defendant's business in street cars of certain specified 
lines, in the Gity of Chicago, for « term of five years, 
beginning September 1, 1923, in consideration for which the 
aefensant agreed to pay the plaintiff $209.35 a month up 
te December, 1927, end $227.50 = month thereafter up to 
the completion of the contract period. By the terns of 
the contract the defendant alee agreed to furnish certain 
material to the plaintiff, at the defendant's orn expense. 
fhe contract in evestion eancelled treo prior contracts be- 
tween the parties, both dated October 16, 1922. sy ite 
statement of claim the plaintiff further alleged that it 
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hac performed all its ebligations under the comtract 

and had furnished the ¢ efendant all the advertising cslied 
for by the contract, and that there was then due from the 
defendent to the plaintiff for such advertising services, 

for the period beginning September 21, 1923, andi ending 
January 31, 1955, the sum of $3,679,435, less nine paynente 
which the defendsnt had msde, aggregesting $1,968.11, leaving 
@ balance due amounting to $1,711.32. There was a statement 
ef account atteched to the statement of claim, giving #11 

the items of debit and credit, and showing the balance 

due as slieged. The contract as set forth in the statement 
of claim purported to be signed in defendant's behalf by 

its president, one Kimmel, The defendent duly sppeared 

and filed its effidavit of serite, in which it admitted 

*that on June 25, 1923, it entered into & eontract vith 
plaintiff, marked Exhibit A, in plaintiff's statement of 
elsim.* The defendant then denied that the slsintiff had 
performed its obligations and the requirements of the cone 
tract, or furnished 211 the advertising covered by the cone 
tract, or thet there was due from the defendant to the 
Plaintiff for much services, rendered under the contract, 
the sum sued fors fhe defendant then admitted, in its 
statement of claim that it had wade all the payments which were 
gredited to it in the statesent of account attached to the 
Plaintiff's statenent ofelaim, except that no mention is 

made in the affidavit of merits, of the last payment credited 
to the defendant in thet statezent of account. The affidavit 
of aiette then contained a paragraph alleging that *at the tise 
the contract was entered into between the plaintiff and the 
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defendsnt*® the defendent's president Kimmel advised its 
board of directors that the contract was for one year, 

and that pursuant thereto the defendant authorized Kianel 
to contract for advertising for th=t paried of tine, but 
that Kimmel had no authority te contract fer s period 
longer than thet. It was further elleged thet the seeree 
tary of the corporation had never attested the contract 

nor affixed the corporate seal thereto, and thet the 
éefendent ha? at no time agreed to pay for any advertising 
for which this contract ran, and that the contract was 
entered inte without any eXpress or written suthority 

to Kinsel, as president of the company, and that it wes 

the duty of the piaintiff toascertein the extent of Eimmel's 
@uthority when the contract was entered into, and inessuch 
as it had failed to de this, the corporation was not liable, 


On sotion of the plaintiff the court struck 
the foregoing amended affidavit of merits from tre files. 
The defendant elected te etend by ite emended affidavit 
of merits, whereupon the court eptered an order defaulting 
the defendant; assesced the plaintiff's does cen at the 
amount sued for end entered judgsent for that amount in 
plaintiff's favor, To reverse that judgment the defende 
ant has perfected thia appesl. 


The only arguzent advanced by the defencent in 
support of ite apveal, has te do sith the slieged lack of 
authority on the part of Kimmel to execute the contract, 


It is contended that Kimmel covld net bind the defendant 
by eots which weré not eithin the apparent gseope of his 
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authority; that the contract, on its face, was of an 
extraordinary character and not within the apparent scope 

of Kiamel'’s authority, as president of the company, and 

so should have put the plaintiff on ite guard; that even 
though it be assumed that the subject-matter of the 

contract wes not foreign to the general power of the pree 
sident of a corporation, the cuestion of whether it was 
actually within Bis power, 20 as to meke hie act binding 
upon the corporation, as a presumption which ss rebuttable, 
end that the denial of the authority of KFiwmel, set forth 

in the affidavit of serits, properly raised en iseue of 

fact which should have been subsitted to « jury and sot 
treated asc a question of law. iy, our opinion, the affiderit 
of merite my not tbe supported by that ergument. The 
language to be found in the affidavit will be construed 

most strongly agiinst the defendant, whose pleading it is. 
The first sentenGe in the affidavit estates that the *defende 
ant aduits that on dune 25, 1923, it entered inte » con- 
tract with cleaintiff, merked Exhibit 4 in plaintifi', state= 
ment of cleim.* sSothing that ».s  fellowein the affidsvit 
of merits after that, eould be construed as nullifying such 
an express admission. Horeover, the affidavit of serits 
further expressly admits in detail the making of eight 
monthly payments during the period of this contract, beginning 
im September 19235 «nd extending te April 1924, There is 

no allegation in the affidavit to the effect that the defende 
amt did not know of this contract during that tiae. in 
making these payments it is apparent that «ven though it 

be agsumed that Kiamel hed no authority to execute the 
contract, the company thereefter ratified his action in 
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making it, by thus recogniging it and meking these monthly 
paysents which were alleged in the affidavit of claim and 
admitted in the affidavit of merita. ‘The effidevit of clsin 
@lleges that these payments were all ance on this contract. 
That allegntion is nowhere denied in the affidavit of merits, 


The judgaent of the Hunicips! Court is affirmed, 


JUDGHERT AP YIRWED. 


TAYLOR, F.J3. AwD ©* GORHOR, Je GORCUR. 
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Blectricel Ge., 
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Ve 


BURGE IG MACHINE ©., 
Appeliant. 


Opinion filed Monday, June 13, 1927, 


PR. JUSTICN THOMEOR delivered the ocinion of 
the eourt. 


By thie appeal the defendent seeke to reverse 
& judgeent for #72.00, recovered against £ in the 
Bunigipal court of Ghienge by the cleintifie. The section 
by the latter waa one of the fourth clses, in «hich the 
Plaintiffs sought to resever for esrteain materiale furnished 
and work done in installing some electrice1 wiring, which 
work eleintiffe alleged had been done at the defendant's 
request. fhe balance aued for mus the saunt for hich 
the plaintiffs recovered judgzent. 


in supoort of the enpesl defendant contends 
that the judgnent is «inet the sanifest weight of the 
evidense. Tse hearing wee before the court without 
& jury. it appeare from the evidseace in the record 
that the Borge Iee Bachine co. installed an ice sisnt 
in the prenieer of the dhicego lee Cream Company, Some 
time after that work wee done, the ice Cream Goapsny com 
plained ghat the plant «ne not giving satisfaction, and 
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the defend=nt sent out ite superintendent, one Vogt, ¥ho 
had had charge ef the instailation of the plant, to in- 
Vestigate the trouble and remedy it, if soesible. He ree 
ported back to his company the conditions he found, and 
he recomended that a noter, apperently invelved in the 
iee clant, be moved over to snother loestion, It ese 
decided to de this and the defeniant undertook to do it. 
This involved the installation of same eleetricsl conduit 
and wiring. The latter work was done by the plaintif’s 
ead forms the baris fer the charges on ehich the slsintiffe 
‘brought this action, 


The sleintiff, Lerson, eorreborated by Yogt, 
testified that the work in question was done for the 
defenient ice #ehine Company. Surge, president of the 
defendant eompany, testified thet it was mot done for the 
@efentent. He wes correberated by Snith, foraerly connected 
with the iee Cream Gompeny, who teatified thet the work in 
oneetion was done for that compeny. Larson testified that 
when the work was done he billed the defendent for it and 
wae direeted by Goth Vogt end Surge to get the sucunt due 
fros the Iee Cream Coupany, if sossible, ae they thought 
the plaintiffs would be more successful in getting it out 
ef the ice Gream Company thin the defendant would, 26 
the latter wes heaving trouble collecting the ancunt ehick 
the iee Green Gompany already owed thems. Larson then 
admitted that he billed the Ise Cres= Gsmpany and got & 
payment om account, and he said he then billed the defeni= 
ent for the belance, nm the other hend, Berge testified 
that he never got & bald from the plaintiffs for this verk 
or had sny ides the plaintiffs were locking to the defendant 
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for payment, until ever two years after the work was done, 
when @ bill wag receive? from the plaintiffs, which the 
Witness then shored to Vogt and asked bim if it involved 

any matter effecting the defendant, and Yogt said it did 
not. Surge adeitted that after the ice plant was installed 
by the defendent for the lee Greas Sump ay, it did not give 
entire satisfaction, snd at his direction Vogt went ot to 
look it over and suggested the coving of 2 motor; «ond that 
Burge directed Yogt to sove the acter; that thie neorssiteated 
geome additions] wiring end electric eonduit, leading te 

the new lcention of the sotor, ond that in order toe operate 
the zotor in its new location it wes seceseary to complete 
this wiring. The defendant intredueed in evidence a sopy 

6f the bill it sent to the Ice Crean Company for os srvices 
rendered in moving this aotor, providing 6 new foundation 

for it and the chenging of the length of 2 belt, hie bill 
shows that no charges rere sade by the defencont sainst 

the Ice Grermm Company covering the eleetrie wiring done by the 
Plaintiffs, Smith testified that Yogt told him, at the tize 
the defencent undertook to aove this aoter, that the latter 
wes not in the electrical business and would not undertexke 
to supply the additional wiring needed; and, at Suith's 
request, Vout then sent for Leresn and introduced him to 
Seith, ané thet the letter eas the one whe engzged pleintiifs 
te do thie wiring. | 


after “a careful consideration of 211 the evidmes 
es we find i¢ in the record, ve have come te the conclusion 
thet the finding and judguent eppesled from sre arvainst the 
eenifest weight of the evidence, 
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hile Larson wee testifying on crose-exanination, 
he was asked if the plaintiffs head not filed a oleim in 
Bankruptey proceedings, involving the Ice Gree Sompany, 
which cleim wes baged on the charges amde by the plaintiffs 
for this electrical wiring. He ensvered thet neo such claim 
in bankruptey had been filed, to his knowledge, Ke admitted 
thet ‘he knew whet a claim in benkruptoy ras ond had filed 
one before. He slso adaitted that he received $8.00 which 
he snid sae from the *reoeiver® acd he contended thet chat- 
ever he hed done in the way of an tteapt te ooliect from 
the Iee drens Gpapany, had been *for the benefit of the 
@urge Ice Kachine Company.* Ke seid vhen he received that 
payment he *offered it to the Burge Ice dachine Company.* 
He aduitted going to an office in the ¥onsdnosk Building 
where be ©aa asked thet this clai=z eas fer, md *{ teld 
thes it was for labor and saterial that wes put inte thet 
institution,* appsrentiy referring to the Ice Cream Company. 


Burge teatified thst when the Ice Uream Company 
went into bankruptcy, Larson came to hie te ask him what 
he was going te do about getting bis soney for this vork 
end Burge told hia he supsossd the only thing fer hia te 
ao ts to file & claim just as everybody elee bei te, The 
defenasnt intreduced a certified copy of & claim which the 
plaintaffe had filed in the bankruptey proceedings of the 
foe Greas Gowpany. That elaia was signed ané sworn te by 
the slsintiff, Larson, whe was the sitness above referred 
to. In his affidavit filed in connection whth that clais, 
he sade sonth to the effect thet the Ice Cream Company 
was indebted to his in the sum of 380,00, which, less the 
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dividend of (6,00 received in the benkruptey proe 
evedings, is the fmount here being sued for by the plaine 
tiffs, He further made oath thet the consideration of 
the debt, ehich formed the basie of the elnie against 

the bankrupt wae as follows: *16 bre. time at $3.86 

per hour for ¢lestriesl work and chenging the loesation of 
1-30 horse power aotor used on ice anchine.* fre record 
shows that the defendant in the onse st ber filed a olais 
for the belence which the Ice Cream dompeny owed it at the 
time that company weet inte bankrupter. 


in ou opinion Lareon’s testizeny is very materially 
weakened by bis etatezent to the effect that no claia ras 
filed, to “ia knowledge, in the bankrurtey proceedings, in 
behalf of the simintiffa, when the fect was not only that 
gooh s cleim was filed, »' but that the witness Larson we 
the one who swore te it and set cut in his sffidavit the 
| @etails of the claim, Koreover, we are of the opinion thet 
the story told by Larsen is a very iscrobeble one to the 
effect that although the plaintiffs did this ork for the 
defendant, they were Willing to comply vith the suggestion 
of the latter and bill the Ice Gresg Company for it, #le 
thougt the reason given for such a request waa that the ice 
Gream Company ets *sheky*, end the defendant esa heving 
trouble getting any money aut of themj and thet the pisin~ 
tiff would be willing to carry out thie enggestion, even te 
the extent of filing « clsia in tankruptey ageinst the Ice 
Gream Company, Im our opinion the evidense clearly shoes 
that the olaintiffe aid thie work for the ice cream Gompany, 
at the direetion of Smith, and not for the defendant. 
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For the rensons we heve given the judgment of 
the Municipal Gourt of Chicago is reversed with s finding 
of fact, 


SUSGKERT ARVERGED WiTd A FIRGING OF F£CT, 


FikGInG OF FACT: 

We find as « fect thet the work done by the olaintiffs, 
whieh forms the bagie of the clais sued fer, was net done 
for the defendant, 
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JACOB BASE, A 
Appellee, APPRAL PROM AMOWICIPAL 
Ve COURP OF CHICAGO. 
SAMUEL KR. COOPER, 
Appellant. ) 


MRe PREGIDING JUGTICS GRIDIZY DXLIVERED THE OPINION OF THE COURT. 


im a fourth Glaas action in tort, commenced January 30, 
1924, and tried before the court without a jury in February, i926, 
there was a finding and jwigment againat defendont fer 9208, and 
he appealed. 3 

Plaintiff alleged in hia statement of claim in aubstanes 
thet during July, 1922, defendant, am ingurance broker, after 
soliciting pleintiff, sold and delivered te him a police of in- 
surance covering plate glass breakage in the "Northern Cnaualty 
Underwriters of smeriea" (hereinafter called the Nerthern Ge@e)s 
policy So. 17,476, premium $115, dated July 16, 1922, and expiring 
in one yeor; that om July 31, 1922, plaintiff paid to devemiant 
$100 in fuli payment of the premiums that defendant wrongfully 
converted the money to his own use und negligently failed to pay 
it te the Nerthern Co.j that on September 10, 1922, plmintiff sus- 
tained e loss, covered by the policy, by breakage of glass in 
one of his Chicege atores; that after notice the Northern Coe 
refuse4 te replace the glass or pay the lowes, cancelled the policy 
B88 of Gate of issuance and refused to returm to plaintiff the 
unearned portion of the premium; and thet the amount of the less 
as €115, and the unearned portion ef the premium $49.54, which 
@ume the defendant, sithough often requested, hed refused to pays 


Im hie affidavit of claim plaintiff fixed the amount of hie damges 
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a& the total of the two sums, plus interest thereon, or $214.81. 
It sppeare from the evidence that the setusl cost of replucing the 
glues, paid by plaintiff, wae (108, and the omount of the court's 
finding ie made up of that sum, pilus the £100 whieh plaintir¢ had 
paid te defendent for premium 

in defendont's affidavit of merits he denied he had con- 
verted the $100, or thet he failed to pay to the Northern Coe the 
premium due it for the policy, or thot he wae Liable in domnges te 
piaintiff im any amount. He alleged that, acting sa plaintiff's 
agent, he placed the insurance with the Northern Co. thet he had 
paid the premium to “. L. Graham & Go. of Shicage, agents for the 
Borthern Co+, and holds = ennmeelled check thercfer; and that any 
Claim that plaintiff may have is against Gs le G@rahem & Uo. or 
said Borthorn Coe, and not ageinet hime 

The evidence discleses that shortly befere July 10, 1922, 
Gefemfiant, an inguranee broker with business office in Chieage, 
solicited plaintiff te teke out threugh him a policy of plate glase 
insurance, becsuse an existing poliey was expiring, in such company 
ae cefendent might eclect, om glass contained in twe of plaintiff» 
Chicago stores, loeated at 1,000 5. Racine avenue amd 1203-5 ©. 
Taylor street; that plaintiff agreed to do so, but apparently upon 
@endition that he be given time within which te pay the presiums 
and thet within « day ox twe defendant procured and delivered te 
Plainvif? (whieh plaintiff aecepted) « ethierrs Noo 17,476, signed 
by the Northern Ges, hy ite duly authorized atteorney~in-fact, J. As 
Atkin, dated and commencing July 10, 1922, and expiring July 10, 
2923, premium $115. Im the policy, introduced in evidence, 
Plsintirf ig nemed as the assured, and the insurence is “against 
‘@ny leas or damage by breakage of the glass described in the 
Gehedule." it ie further provided, inter alia, that ne suit for 
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the recovery of ony claim under the policy shall be begun or 
miinteined “unless commenced within 12 montha next after the 

date of loss or damages” and that the policy "may be cancelled 

at any time by either of the parties herete, upon five days’ notice 
im writing to the other party stating when therenfter cancellation 
ahall be effective; if oancelled by the Underwriters the earned 
promium shall be computed and adjusted Upon & pro Fate bacis.” Gn 
duly 31, 1922, defendant, evidently deciring to obtain at once wome 
of his commissions, proposed to plaintiff that, if he would thon pay 
the premium on the iseued policy, he (defendont) would ollow him @ 
@iscount of 715. Plaintiff accepted the preposition and déulivered 
his cheek, payable to defendent's order, for $100, (whieh aubse~ 
quently defendant cashed) and at the came time defendant signed in 
his own name ond delivered to plaintiff a receipted bili, dated 
July 15, 1022, im full for the premium of $115. during the night 
of September 15, 1922, some one broke some of the glnes, covered by 
the policy, im one ef plaintiff's stores, and on the following 
morning plaintirr telephoned Yor defendant at hie office, but, not 
getting him, telephoned the office of the general manuger of the 
Horthern Cos in Chiesge, advised it of the breakage and the number 
of the policy which he held, and im reply he was told that the 
company would at once take up the matter and send out an adjuster, 
which it did. On Geptember 19th, pleintiff received o registered 
letter, dated September 13th and signed by the Northern Co., per 
“Je Ae Arkin, attorney in fact,” notifying him that "by reason of 
your failure SO pay the premium" the seid policy, Neo. 17,476, 

“ie hereby cancelled end revoked effective ar of the date of 
issuance,” and demanding the return of the policy. bout this 
tims, accerding to defendant's testimony, he paid by check te 


We Le Grahom & Co., Ghiesge agents of the Borthern Co., through 





















gtd wakoatgor Ye fe0e Lewiee eid tae sonwbive eft molt wte 
| et ee ee ee ee 





a ttésatole an patios etme beyeste on Per ign 


4 
ee 


ad nal 3 std i408 ated? woK asia a3 iw sonowsat oe mnt 


, we agua fs . 00, $i doch al yo fey: So = the Lo 
‘tie fade bus vabhoaiie made eatdveans * absext bas 109, a 
90, 999A mention of +6 domdoge ot ovat yom Yiddasale aadd 


oh ate, ie 

a sip said domtega gon fae 4100 arconlerem 

oaees 108 any sro ed xhoneda tals nonoioaky vomebive eat 4 
sementa? mt eGhID® apamiaud Mike cekend oppazvent - * 


sae 


We ee 2, Et 


ie iad 


a" Yiténbalg, Ye. ova, a! hontxinen asats me ytanten OMe 
+S EGO bas owmeve aa bonil 18 O0Get so Redepes 41 
mage Yituvenge dug aan 8 08 boompe Wksmbete gas ¢ Fada 
times as wag 9 Hoe sv ould sorta 98 ota mpltl 


OF homvisos han dyumerg Poh Yeh ord xm yRb © aise tad basta on i 
homgde <O%ee Tt +a wypdieg a (desqsons Vidsatatg oie) ‘Miles 
oA oh oSpatenieamxy! oe bax tuna wc hae wat “dé asad aca ea | 
19% Yah gakudgre dan 9I8OL a du gatomomes baa beta 
 aittepiee at Reawbestnd «yatta ects a fi 
dahon” nd eometwerk wads sie saemwesa one ae densa at usnt ta 


on ets mi bedixvend apeds, age * oncdnard w gens bead per’ 
‘tex aiwe ox sais aakSs coda sdobivong restau? wl ai “ elsbedon 


vat Saar & aia if es omy ee aa fia pat a i 


= 


the recovery of ony claim under the policy shall bo begun or 
maintained “unless commenced within 12 montha next after the 

date ef logs or dumage;” and that the policy “may be cancelled 

at any time by either of the parties herete, upon five days' notice 
im writing to the other party stating when therenfter cancellation 
ahall be effective; if cancelled by the Underwriters the earned 
premium shall be computed and adjuated upon & pro rate bagie.” Gn 
duly G1, 1924, defendant, evidently deciring to obtain at ence wome 
of his commissions, proposed to plaintiff that, if he would then pay 
the premium on the igewed policy, he (defendont) weuld oliow him « 
discount of $15. Plaintiff accepted the proposition and dulivered 
hig cheek, payable to defendant's order, for $100, (whieh subse- 
quently defendant enshed) and at the eame time defendant signed in 
his own name and delivered to plaintiff a receipted bill, dated 
July 15, 1922, im full for the premium ef 115. iuring the night 
of September 15, 19e2, seme one broke some of the gliess, covered by 
the policy, in one of plaintiff's stores, and on the following 
morning plaintifr telephoned for defendant at his effice, but, not 
getting him, telephoned the office of the general mannger of the 
Berthern Coe in Chicege, advised it of the breakage and the number 
of the pelicy which he held, and in reply he was told thet the 
company would at enes take up the matter and send out an adjuster, 
which it did. On Geptember 10th, pleintiff received o rogiatered 
letter, dated Geptember 13th and signed by the Northern Co», per 
“J, Ae Arkin, attorney in fact,” netifying him that “by reason of 
your failure to pay the premium” the seid policy, No. 17.476, 

“4g hereby cancelled and revoked effective as of the date of 
issuance,” and demanding the return eof the policy. ‘bout this 


time, according to defendant's testimony, he paid by check te 


We Le Grahom & Co., Chicage agents of the Horthern vo., through 
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whom he hnd originally procured the policy, the amount of the 
premium less his commissions. Taie check, for $7407, was intro- 
éuced in evicence. It is dated September 15th, signed by defond- 
ant, payeble to the erder ef ©» Li Grohom & Cos, and ig endorwed 
“Ws Le Graham". Over the endersement are the words “in full pay- 
ment to Northern Cxeualty #. G. Policy, Mo. 17476," and there is 
another endorsement ehowing that the cheek wos paid through the 
Chiesge Clearing House om Sept. 19, 1922. It further appears from 
defendant's testimony, not objected to and not contradicted, that 
there was a prevailing custom or usage to the effect that brokers 
had from 60 to 75 days within which te secount for premiums on 
policies iseued through thair efforts and that such policies were 
conusideres to be in force curing the poried though the premiume had 
not actually been received by the companies. It further appears 
from the testimony of both pieintiff and defendent in substance 
that, when plaintiff saw defendant (just «efter plaintiff's receipt 
of the letter of the Northern Co. cancelling the policy) and demanded 
an explanation, defendant told plaintiff that the premium had been 
paid by him, that the Northern Coe could mot cance] the policy by ita 
terma except upom five days’ notilee, that ne cancellation could 
become effective from “date of issuance,” that, ac the Korthern 

Cos had the right te ecanvel the policy after five days’ notice, he 
would take out for plaintiff enother policy im snother company, and 
would endeavor to see te the sdjustment and payment by the Northern 
Co. of the leas, and thet, if the company did mot pay the lomm, he» 
(defendant) would sec his attormey and cause a euit to be brought 
againet it im plaintiff's meme te reeover the loses snd the unearned 
pertion ef the premium; that pleintiff agresé to this procedure; 
that thereafter defendant, through ©. L. Graham & Coe, procurea 4 
second policy and delivered it to plaintiffs; thet the Northern Coo 
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persisted in its refusal to pay the loss and defendent caused suit 
to be brought im plaintiff's nawe on said policy, Ho. 17476, against 
the Horthern Ve. to recover said lose and the pro rata premiums 

that the broken glass was replaced by « glasicer, whose reusonable 
pill, rendered to plaintiff for the work, wae $108; and that pleaing - 
tiff paid said bill. 

The second policy sbove referrad to, wae introduced in evi- 
dence. It is the policy of the “Amerioan Liability and Plate Glase 
Underwriters,” and is signed in thet mame per "Yo io Graham & Company, 
Attorney in Facty by Yo Le Graham,* dated and expiring on the 8 nae 
adsye and covering the sams glaws as in the original policy. ‘Subse- 
quentiy, by agreement between plaintiff and defendant, thie second 
policy was ecencelied in Pebrusry, 1925, and a third poliey in a third 
company procured through ¢ecfendant ae breker and delivered te 
plaintiff. The euit which defendant had coueed to be brought in 
pleintiff's name om the original policy agminst the Northern Coe 
was for some cause either dismissed by the court or withdrawn by 
plaintiff, and it wes mot until more than one year after the 
breskage of the glass (when the right to eue the Northern Coo for 
the lose had terminated by the terme of ita policy) that plaintiff 
firet demanded ef defendant that the latter make good his loss, 
which he refused to do. Defendant testified that, more than a year 
after the breakage of the glass (September 10, 1922,) he accompanied 
plaintiff to the office of plaintiff's ettorney, who saidt “Mr. 
Cooper, you knew the ligitation has expired, and I camnet sue the 
Company any more; the only thing we oan do mow is te eue yous.” 

Gounsel for defendant here contends that the judgment 
in faver of pisintiff should be reversed because, umier the fecte 
in evidenee, defendant ia net liable for any less or damage 


sustained by plaintiff and thet the latter's remedy was solely 
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againet the Northern Co., which was liable under the policy whieh 
it desued through the office of ite authorised agent, ¥. L. Graham 
& Coe hile the evidence discloses some unusual facts and cireun- 
stances, we agree with the contention. Defendant's testimony, to 
the effect thet he procured for plaintiff the policy through Graham 
& Goes that within apt time he paid to Graham & Coe the proper 
portion of the premium which he hed received from plaintiff, and 
that Sraham & So. were authorized agents of the Northern Co. te 
Geliver the pelicy and receive the premium, ia not contradicted. 

It seene @lear to ue that the policy was a walid ome, that the 
Northern “oe was liable thereunder for plaintiff's less occurring 
on September 10, 1922, that said company could not afterwards law- 
fully caneol the policy ae of ite date of isguance and be relieved 
of liebility, and thet, because of ite refusal and failure te — 
carry out its contract, defendent, considered either ag plaintiff's 
agent or as an agent for the company, cannot be held accountable te 
plaintiff for the doumages which he hae sustained. Counsel for 
Pleintiff, arguing for the sustaining of the judgment, contend that 
the evidence sufficiently showe that defendant, authorised by 
plaintiff te procure the insuranes, was guilty of such a breach of 
duty amd bad faith, im failing immediately to tranemit the premium 
(whieh he had received from pleimtiff) te the insurer, as to render 
him liable for the resultant damages» “e do mot think ao. ‘“e fail 
te find eny evidence of bad faith on defendant's part im this 
regard, And we think it sufficiently appears that he procured 
through proper channels and delivered to plaintiff a valid policy 
for the insurance which he had egreed with plaimtiff to procure. 
Counsel for plaintiff refer us to the oase of Kyan Ls Reed Migs Coe 
Ve Varta. 187 Tlie Appe 378, in which it is decided in delietenes 
that, where an agent neglects te precure the insurance which he 


hae agreed te procure for his prineipal, or where he obteins 
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& policy of ineurance which ie void or mterially defective, 
or where the principal suffere damage by resson of any act of 
omisaion or commission of the agent which constitutes a breach 
of his ¢uty to the principal, the sgent is liable to the principal 
for ony loss or damage sustained. This decision does not sua- 
tain counsel's contention under the facte of the instant case, 
where it appeere that defendant procured the requected insurance 
and delivered to plaintiff a valid and not defective policy 
therefor, and where the evidenee faile to disclose that defendant 
wes gulity of any violation in other particulars of hie duty 
towards plaintiff. 
For the reasons indicated the judgment of the 

municipal court is reversed with a finding of fects. 

REVERSES WITH A FINDING OF FACTS. 


Vitek and Barnea, JJ», concure 
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PURLING OF FACTS. 


Se find se facts in this case thet defendent agreed to 
procure for plaintif? ineurenee Tor one year om cortain of 
pleinmtiff's plate glase contained in his Chleoage storesy that 
about July 10, 1922, cefendant precured wuch imeuranes to be 
iseued by the dorthern Co. and delivered to plaintiff the valid 
policy of that company, Bo. 17,476, ineuring plaintiff against 
loos or damage by breakage of said glass for the period ending 
July 10, 1923, subject to waneellation by wither party upon 
five duys' written notices that plaintiff accepted the policy 
~ and paid to defendant the premiwa therefor, which premium, less 
Comiesions, Gefendant im apt time paid te /. Le Graham & Co+, 
agente for the Northern “o. and through whom defendant had 
procured the issuance of the policys and that defendant ia not 
iiable to plaintiff in this action for any loss or dumage sustained 
by reason of the breakage of some of said glase on September 10, 
i922, when the poliey was in feree aid effect. 
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R. 8S. ZIRE, A Sa 
Appelianty~ APPEAL FROM MIMICIPAL 
Ve } OOURT OF CHICAGO, 
SEBASTIAN MILLAR, 
Appellee, 


Mi. JUSTICE BARNES DELIVERED THE OPINION OF THE COURT, 


On a trial had without a jury, the court, after hearing 
the evidence and arguments, found the issuee on plaintiff's state-~- 
ment of gleim and defendent's set-off against the plaintiff and 
assessed defendant's damages at $58.15, and rendered judgment 
therefor. From such judgment plaintiff appesi«e 

Plaintiff’ « statenent of claim was for « balance of 
$40 on account of profeasional services and medicines furnished 
to defendant's wife, after allowing defendant a credit on a 
" tadloring bill fer $2161.90. Defendant filed a statement of 
@laim of set-off, alleging in the former that plaintiff's 
eharges were excessive anc should not have been more than 915, 
and that plaistiff when asked for his bill said hie charge 
was “nerely nominal, and that he owed defendant money for suites 
for many years." The sot-off was for the emount of said 
tailoring bill. | 

The clerk's recerd shows that after the filing of anid 
pleadings plaintiff moved the court for judgment against the 
defendant, and that the court overruled the motion, and that 
defendant was permitted to file a new set-off, which was in 
substance the same aa the one already om file. Subsequently the 
hesring was had and judgment entered en aferessid. 
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There ie no bill of exceptions in the record, consequently 
the motion for judgment as aforesaid ig net preserved in the record, 
But appellant urges thet such motion had the effect of a demurrer 
and therefore need not be preserved by «= bill of exceptions, citing 
Bormon v-> Sollnagham, 266 Ille 69, (61)- If, however, such motion 
had the effect of a demurrer it was waived by going to trial on the 
issues raised by said plendingss 

Appellant’ only other point raised on the common law record 
4e that the statenent of wet-orf having admitted that defendant re« 
eeived « bill from plaintiff for $202.78 on Jume 19, 1925, and not 
having set out facts in his pleading to shox any objection or pretest 
by bim from thet time to the commencement ef the suit, shout a year 
later, was tontamount to on admission ef an accownt stated and that ne 
prior claim could be set-off againat ite Plaintiff's cause of 
aotion wae not om an account etated, and having gone to trial on the 
iseues ae mde up se aforesaid, he ig in ne position te raize such 
question. 

The other avalgned errers are only such as could be 
faised on a bili of exceptions. Accordingly the judgment 
is affirmed. 

APF IRER Ue 
Gridley, Ps dep and Pituh, Js» concure 
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LOUIS PeBARTOLA and i,t 
ANGELINA DeBARTOLA, 
Appellees, APPEAL FROM MUNICIPAL 
We ; COURT OF CHIGAGO, 
SAM BROCCOLO, \ 
Appellant. 


MR. JUSTIGN BAPERG DELIVERED THE OFINION OF THE CCURT. 


a This ie o foreible detainer proceeding inatituted 

by appellees April 14, 1926, for possersion of premises in 
Chicage ¢vscribed ae "Flat on second floor of building, rear 
767 Forquer Street." The trial was without « jury and the 
court found defendant guilsy of unlewfully withholding anid 
premises, and that the right of possession thereof is in 
plaintiffs. Defendant has appealed, 

; Plaintiff Louis DeBartola (whose wife, the other 
plaintiff, ic the sister of defendant) and defendant were the 
omly witnesses im the cnse. Slaintiffs' claim to the right of 
. possession ie predicated upon a certain decd from the mother of 
hiv wife, dated October 26, 1925, purporting to convey title 
te plaintiffs of premises deseribed as “The weet half of Lot 
Seventeen (17) in Bleck Ten (10) im Seheol Section to Chicago.” 
. Other documents cemreying title to said last ceseribed premises 
traced such title back to the several heire et inv and next of 
kin of Frenk Broceolo, deceased, among whom are defendant ond 
hie siwter Angelina DeBartela, one of the plaintiffs. Aseuming, 
from a question put to Louis DeBartola whether the last deseribed 
property is the “seme property,* and from the onewer, “that is 
the same," that the property deseribed in said documents is the 
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same property as that involved in this proceeding, yet the proof 
is inadequate to show the right of plaintiffs to immediate 
possession thereefe Pilsintiff«s served a notice, on defendant 
April 6, 1926, notifying him that 790 was due for rent on the 
premises herein involved, and that unless seid sum was paid en 

or before <pril 12, 1928, “Bis lease will be terminated 2” But 
there is no proof whatever as te hew oy when defendant came into 
posesseion ef the premises or by whet temure he held them, It 

ie apparent thet defendant was in pesseasion ef the property 
under some form of lease (from whom does net appear) when plain- 
tiffs ecquired title te the same, and thet after the conveyance 
te plaintiffs Louis DeBartela in November or Lecember, 1926, 
motified defendant thet he must pay 215 a month rent, but that 
éefendant refuscd to unke terms with him. Ko other interview 

was had between them before these procecdings were brought. There 
wae some evidence that defendant had advaseed the aum of $3,000 
‘im 1922 for the benefit of the estate, to shich he snc the other 
heirs at lav were beneficisries, and thet out ef eaid sum he was 
sliowed rental om the premises in question up te January 1, of 
some year, claimed by hia te be January 1, 1926. If pleintiffe 
suceseded to the rights ef the lesser te uaid premisen, and the 
leasehold interest in the same, vefore they can claim right to the 
possession as agsimet defendant ss lessee, they should make proof 
of the terme of the lease and their right to possession thereunder. 
They have failed te make such proof. The mere fact that Louis 
beBartola and his wife acquired title ss aforesaid and netified 
defendant that he mist pay $15 « month thereafter and he refused 
to de 14, di4 net establish the relatienehip sf lenclordé and 
tenant between plaintiffs and defendant, and the right to fix new 
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terms of rental from November 1, 1925. There was no proof of 
attormment to plaintiffs or of the terms of the lease under 
which they underteok to exercise the same right as the lessor 
therein. As the evidence ie ineufficient to sustain the 
judgment it mast be reversed, and the cuuse will be remanded 


for « new trial. 
REVERSED ANY REMANDED. 


Gridlay, Ps Jes amd Fitch, Je» concurs 
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REWES Le aa! yi 
Appelise, APPEAL FROM MUWICIPAL 


Ve COURT OF CHICAGO, 


GEGRGE F. NIXON & COMPANY, 
a corporation, 
Appellant. 


MR. JUSTICE BARNES DELIVERED THE OPIBION OF THE COURT. 


Thie is sn appeal from a judgment against the defendant 
for $3750, elaines by the pisintiff es a commiesion for her ser~ 
vices se a renal estate saleswoman in defendant's employ, at the 
rate of 74 per cont on the purchuee price of $50,000 for the land 
wold. The issues were found for plaintiff in « trial before the 
court without a jury. 

The grounds for reversal argued relate te questions of 
-fact and allegec error in excluding evidence. 

As to the facta it is claimed in substance that plain- 
tiff did not prove her employment or that ehe securec the purchaser 
for the property in question. “ith these contentions we cannot 
agrees 

Bo question arises that plaintiff wae in the employ of 
cefendant at the time negotintions were token up with Goldman, the 
purchaser of the property in question. ‘he worked in a division 
of éefendent's real estate office under the joint management of 
ome Hake and one Erickson. “he way admittedly hired by linke to 
work ae saleswomem on a commiesion of 5 per cent, which, before 
the transaction in question was raised to 7); per comt. Ags 


testified to by Hake, her duty was te find someone whe wanted to 


buy property that Nixon & Company sold. the property in 
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question was on defendant's list for ite agents to sell. Plain- 
tiff dived at the Edgewater Beach Hotel, Chiesage., On o saturday 
evening she there met Goldman, whe lived in Indiana. He asked 
her ‘if she had a good, vaeant corner for him,’ and arranged to 
ge with her the following Monday to see a corner in ene of 
defendant's subdivisions. ‘She reported the “prospect” and 
arrangement to Hake, her superior, who sgreed to take them in 

his sutomodile. They visited both the corner lot referred to 

end another corner, neither of which interested Goldman. Plain- 
tiff then auggented that he be shown Wiles Center, where she 
showed him the property im question. Goldman wae at once in- 
terested. Hake thought the preperty hac been soid. fiaintiff 
thought not and on inguiry found that the property wae still 
available ani called up Goldman the next morning end se informed 
him. He told her he was interested, and had learned that he had 
a cousin by the name of Yriedstein connected with Zixon & Company, 
with whom he would like te talk before doing anything eles. She 
assented. He telephoned FPriedatein, who came to see him at the 
hotel and told him that it would be « wonderful buy if he could 
get the property at the price he offered. The price given him was 
857,000, and he bad offered $50,000. He and Friedstein then 

went out te see the property again. After making inquiries of 
ethers he dreve back to the of'five and deposited 1,000, conditional 
upon defendant's accepting his offer, and apprised plaintiff of what 
had been done, end left for hic home. About a week later he re- 
ecived a letter from Hixon & Company accepting hic offer. Goldman 
testified to the facts az sbove stated, corroborating plaintiff's 
account of the matter, and these facts were net refuted. 


It thus appears that plaintiff as saleswoman for 


defendent brought Goldman's attention to the property, that. the 
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negotiations thus begun continued without a break te the con- 
summation of the deal, and that she thus became the efficient 

and procuring cause of the sale. That others asaisted in closing 
the transaction does not affect that fact. tt was not necessary, 
either by the contract made with her or the prsectice im the office, 
that the salew agent should carry the transaction through to ite 
@loae. 

The contract with plaintiff was vervel. Her commiseion 
was gradually raised from 6 to 7} per cent. “he was working under 
an arrangement fer the latter comission at the time of the 
tramesction im question. It ie not disputed that she was to re- 
e¢ive 7+ per cent om sales of lots in defendant's subdivisions. 
The only contention of c«fendant with regard therete is that 7+ 
per vent was paid omly on esles of “subdivided property” sold by 
Wixeai® Company, and that special arrangements were made for 
comeuissione on other property on its esles list. lefendant's 
- evidence, however, not only faiis to show that the property in 
question came within the scope er euch srrengenments but that any 
sueh arrangement was made with the plaintiff. The weight ef 
the evidence wae ¢learly te the contrary. Fflaintiff teatified 
that ne euch arrangement was made with her, and ¢efendant's 
director of sales and vice-president in charge thereof at the time 
of the negotiations im question, testified fer plaintiff that ssid 
property wae on defendant's list of property subject to sale under 
the regular terms and commissions, and that plaintiff's commisaion 
wes 7% per cent. He was mot cross-examined. From such positive 
evidence the court wae emply juztified in finding thet plaintiff 
was the procuring cause of the sale and entitled te a comnliesion 
of 7h per cent. 

The only other question of fact was whether plaintiff's 


Claim was vitiated by the exercise of bad faith, as claimed, 
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in attempting to obstruct the eale. Before the sale wae consummated 
plaintiff was discharged from cefendunt's employ om the claim that 
she represented over the telephone to Goldman that the preperty 

had been offered for a leas priee. Flainmtiff admitted that he hed 
been so told but that was before other property was added to said 
corner. Not omly was defendant's proof of her talk ever the 
telephone very uncortain in ite charceter but both she and Goldman 
denied that any euch conversation as claimed took place. We do 

mot think defondumt established the claim of bad faith on the 

part of plointire. 

Eerrer ie claimed in the exclusion of evidenee. Pisintiff 
was called to testify before the real estote commission and board 
of registration respecting the matter ef anid converestion. She 
wae asked whether or net she dic not make certain statements in 
her testimony. She either demied or anid che did not remember 
making euch stetementa. 4 member of the commiscion wos called by 
* defendamt and ucsked the general question “wheat che testified to.” 
The court properly sustained objection te the question. It is 
unnecessary to say that a question in that form for the purpose 
of impeschment is objectionable. 

The court aleo ruled against defendant's offer to show 
the custom and pr«etice in ita office in distinguishing between 
*“subcivision property” anc “brokerage property,” as te the terma, 
metheds and conditions of aule of each, and as to the comaission 
to be paid thereon. It is enough te say in support of the court's 
ruling thet the offer did not purpert te show an existing usage 
or custom in real estate offices in general or as practiced by 
real estate agente or brokers, but merely a uecsge or custom in 
defendant's efficee. But whatever «s5 the custom or usage in said 
office it would be unavailing in view ef the positive, undisputed 
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testimony of defendant's direvter of sales, as aforesaid, 
that this particular property was subject to a comiseion 
of 7% per cent. 
We find no reversible error in the record. 
Aecordingly the judgment is affirmed. 
APFTRMEU. 


Gridley, *. Js, and Fitehs Js, soncure 
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31967 ; : 
ag =o WEY WASH LAUNDRY GouPasT, ) 
a qorp., end SUNNYSIDE WET WASH ) 
LavnoRY GOMPASY, & GOFp., } 
} 
appellee, JNTERLOGUTORY APPEAL FROM 
, CIRCUIT GOURT, 
Fe 
; COOK GOUNTY. 
OHARLES HEHMER and HERMAN SEARSOR, ; 
) 


Appellants. 


wR. JUSTICE O* CORROR delivered the opinion 
of the eourt. 


By this apperi the defencents seek ta: reverse 
an order overruling their sotion to dissolve ® temporary 


injunetion. 


Gn Herch 8, 1927, coupleinents, the Victory 

Wet sesh Lewmdry Company and the Sunnyside "et Wash GCompeny, 
filed their verified bili praying thet the defendants be 
enjoined from doing |ny jaundry business or soliciting the 
Viotory Laundry dompany's quetomers end patrons, within & 
epecified district in Ghicage. Afterserds, by Leove of 
court, the bill was amended and on Merch 15th an order 
was entered awarding the erit of injunction ®s prayed for. 
Om March Zist, defendants filed their verified answer 

and afterwards mas a motion to aiasolve the injunction. 
The astion came on to be heard upon the verified bill of 
somplaint as amended, the verified answer of the defend= 
ante and afvidevite on behalf of both parties, and after 
hearing, the notion to dissolve w=6 denied and this appeal 


followeds 
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The record discloses that the defendants were 
conducting « loundry loczted st Bo. 1354 Belmont avenue, 
Ghicage, and on Gepteaber llth, 1926, exeeuted their bill 
of sale thereby they sold te Sbraham Gghen, Yorris Levin, 
irving Friedman and en Snider, s11 ef their right, title 
end interest in snd te the said leundry business end the 
geod will thereof, the same consisting of customers, patrom 
and agents deing busincssrith us, and the folloring machinety, 
au tonobile trucks and other personal proverty locsted at , 
So. 1334 Belmont avenue, Ghiccce.* Then follows an itemized 
liet of the personal property, etich is in the ordinary 
meciinery snd appsretes used in the eonduct of a laundry 
business including a Siliey Ellie weshing mchine on 
which there is ateted te-be an unpeid belanee of 1168.00. 
The consideration mentioned wag $10,832.00, By the bill 
ef gale the defendants further agreed that they would 
‘warrant and defend wite the vendecs herein thet we will 
not either directly or indirectly, divulge or meke known, 
either dircetly or indireatiy, te any person, fire or 
corporation, whatsoever, the names or addresses of the said 
customers, patrons or agents doing business ¥ith the said 
parties of the first part, ‘end that *e will net personally 
either for ourselves or for any person, firm or corporae 
tion, sclicit the trade or vuziness ef the persons, customers 
patrons or agents that are sow doing business with the eferee 
mentioned laundry, for a pericd of two years from this date." 
Aad there wae = further provision expowering the purchesers 
*their agents or sesigns® to bring immediate injunction pro- 
ceedings against the sellere in the event the defendante vice 
lated the crovisicons of the bili of sele>s 
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It further sppears thet upon the execution of 
the bill of sale by the defendents the purchasere paid 
$6,000.00 in cash and gave back a chattel nortgege to 
seoure the payment of the balance of the purchase price, 
Vis: 35,358,006; the chettel sertgeage describes the proe 
perty covered by it in detail end sete up the various 
mchines and other personalbe property aa stated in the 
bill of sale, end it is stated in the chattel nortgage, 
after describing the sroverty, that &t is 211 located at 
io. 1334 Belmont averue. But the chattel mortgage does 
not in terms contain the following which is sentioned in 
the bil? of eele “all our right, title and interest in 
ani to the sald laundry business and the good will thereof, 
the ssae consisting of customers, patrons ond agents doing 
business with we.” A few days after the execution of the 
bill of sale and the chattel nortgege the porechasers by 
bill ef sale sold the property to the Sunnyside vet 
®esh Laundry Compeny, @ corporation, one of the eomplaine 
ants, subject to the chattel sortgz qt. hie corporation 
was orgenized end epverently all of the eteck was ovned by 
the four men sho had purchased the property from the 
defendsnte, It further appears that the laundry business 
conducted by the Sunnyside Laundry Company f2s net succesg= 
ful and it practically ceased to do business Gecember 89, 
1926, and on January 3, 1987, the Sunnyside Leundry Company 
by bill of sale sold to the compleinant, the Viotory "et 
Sash Laundry Companyy « corporation, *teo leundry routes 
and the goedewrill thereof; the seme consisting of customers, 
patrons and agents regularly doing business with* the 
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Gunnyside Laundry Gompany, Then follows e deseription 

ef the territory wherein the two routes are located in 
Ghiceegoe. There was « further provision that the Sunny- 
side Laundry Company would warrant and defead the pure 
chaser; that it would not directly or indirectly divulge 
the nemepor addresses of the customers, patrons or sgenta 
included in the laundry, smh thet it would not solicit 
trade or business fro: such persona, patrons or customera, 
within the specified territory, fer a period of five years 
and the Victory laundry company, its egents or assigns 
were authorized to bring injunction proceedings in case of 
viclation of any ef the terma of the bill of aile. it 
further appesra that the orineipel place of business of 
the Yictory Lewndry was at So, 3109 fest Harrieon street, 
Ghiesgo and that upon the exeoution of the bill of sele 
on January 3raé conveying the two laundry Beutes as ebove 
stated, the Yietory Laundry Company proceeded to do busie 
nese with the patrons and customers senticned in those 


routes, 


The reoordfurther shows that afterwards on 
February 4th the Sunnyside Leundry Company, by bill of 
gale, conveyed back to the defendants, the lsundry machine 
ery ond other sapoaretus locsted at He. 1334 Belmont evenue. 
fhie sale was not in consideration of the defendants ree 
leasing the Sunnyside Laundry from the indebtesness secured 
by the chattel!mortgage and which the Sunnyside Laundry 
Gompany hed asaumed and agreed to pay when it perchesed 
the property from the four individuals who had bought 1% 


stbetnoneh, 2 erode? mad? rier > 
aaasneghenpaiemapbactuptaetiiageine4 s 








ei tS tas sacri See wee wma! obs 2 





ushou te Raw 12) Rae a a a Rute oa 


diatain tat tn bohine 2 tate tte Ples: 





“aman a0 etempe eet cunmcd vaneunl (zOAT at Bn < 


to sane Si muathoswerc acttomvtat gated of PORERPT ER: OF 
pool oSime, Io iid ade te amxet att spelian Sa: sales 
we mete tso% gost = on weeks are sy @ 
 «-Ofss Be Lid sat Ye moseusexp, 242 mogu tndt. bas ppc08e@ 
erode 82 aetnom yxhaval owt adit gatyorncs Bx8 | a 
heel. 98; Sobeneges, Neeamee, SINaL, I / 



















waiter ythaual 34 ShanbaMod edt or food hovwrme 4a 
stuneve teonles VEZI ot 40 hedncol empatinde wedro hike a , 
set adashasteh ad fo elvetabieceo at 108 gow oan ast 
berupee axenzeddshat ott mort ‘eibiwed isqa ‘ 
— sbingsive off olde han oye to 
Te a at ‘ode wa e borg” AE Coen ed 
#8 Vaud had ode dieditvinal "siete ae scat 
















of- 


from the defendants, A further consideration was that the 
Sunnyside iauidry Company was releaeed from 4 lesse it had 
taken of the prezises on Helmont avenue vherein the laundry 
Wes conducted and in addition the Quanyside Laundry Gompany 
paid 660,00, part of which was to be used by the defend= 
ante in payment of bille then due and owing by the Sunnye 
side Leundry Compeny. 


it further eppesre by affidavite submitted on 
behalf of the defendants that shoryly after the Sunnyside 
Laundry Gompany cessed te do business on December 29, 1926, 
negotiations were had between it end the defendants, with 
@ view of the defendants taking Dock the laundry en Belmont 
s¥enue snd relessing the Sunnyside Laundry Sompany and this 
was fimslly cususmated on February 4, 1927, The president 
ef the Yietery Laundry Gompany took part in such negotiations. 
These facts are conceded, but the affidavits submitted on bee 
helf of the cefendéuts are further te the effect that the presi-e 
dent of the Vistery Laundry Company during these negotiations 
never informed the defendents thet it had purchased the tro 
isunéry routes from the dunnyside Laundry Company. On the 
other hend, en af fidevit submitted on behalf of the complain- 
ants, sete up that during these negotistions the defendants 
had been edvieed thet the Laundry Company hea purchased the 
two routes mentioned. 


There was slao submitted on behalf of the ome 
plainante an effidavit by Horris Levin, one of the four 
pereons eho had purchased the laundry from the defendents 
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on Septesber 11, 1926, end who afterwards beceme one of 

the ineorperators and secretary of the Sunnyside Laundry 
Company wherein he states that he was then employed by 

the Yictory iaundry Compeny end thet om the date of the 
purchase of the laundry by the four persone from the de- 
fendsnte Septeuber 11, 1926, « number of persons vere pre=- 
sent imeluding the attorneys for the parties, and thst the matter 
ef securing payment, to the defenients of the balames of the 
purchsse price of the laundry, wes discussed fow several 
hours; thet the sellers (the ¢fendmts) insisted that the 
chattel sortgsge, which wae to be given te secure the bale 
anee of the purchase price §52332.00, should include the 
goodewill of the business, but that councel for the pure 
chasers objected te this, “seying in substance that the 
purchaser should keep something thet wag not sortenged to 
fall beck ueon zs it sight be necessary for thea te borror 
money to prose rly conduct the business* and that accordingly 
the chattel sortgage did not cover the good will of the 
laundry. 


Upon a careful consideration of the entire record 
pefore va, which as stated congists of the verified bill 
as smended, the verified answer and affidevits, there being 
no testimony or other evidence introduced before the chane 
eellor, we are of the opinion that the laundry and #11 the 
property ecld by the defendants on September 11, 1926 wie 
intended to be covered by the chattel mortgage exeonted 
on thet date by the purchssers, including the good will ag 
| the tuciness, ai though the affidavit sbove quoted from is 
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to the effect that the good will was intentionally exeluded 
beonuse the purchaser aight went to borrow money upon such 
geod will. Of course, no rations] person would loan money 
amd rely only om such good will ae security. The records 
shows without Gispute thet the severe] articles, aachinery 
and personal property belonging te the Laundry were of 
little or nc velue without the good will, which includes 
the list of euctomers of the leundry, «nd with thie in 
wind, *¢ think it ecparent on thie recerd the defendants, 
acting #28 Teesonable men, would not have taken back the 
el4 sechinery «nc released the Sunnyside Leundry Company 
from liebility fer the balence of the unpaid purchase 
price, Vig: $5,352,009, and release then from liability 

on the lease covering the premises wherein the laundry 
Was loosted without the good will, #e think the court 
showld heave susteined the defen-isnt', motion and @ieselved 


the teuporery injunction. 


For the reasons stated the order acpealed from 


ic reversed, 
GROER AEVERSEE. 


TAYLOR, Pad. AND THOMSON, J. GUNGURs 
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SOL SEGAL, a mimor, by ) 
David Segal, his next ) 
friend, APPEAL FROM SUPERIOR 
Appellee, 

vs DUDES COuRT a COok COUNTY. 
THE CHICAGO CITY RallwaY } B Ko 
COMPARY ) 

x Appellant. ) 2 4 5 La. G6 o 9 


MR. PRESIDING JURTICE BAKBES DALIVERED THE OPINION OF THE COURT. 


Thais is a personal injury suit in which there was a 
verdict and judgment for the plaintiff. December 2, 1919, we 
rendered a decision, reported in 21¢ Lil» Appe 11, reversing 
the judgment ac being against the weicht of the evidence, and 
entered judgment here for defendant with a finding of fact, in 
seeordance with the procedure thet then obtained upon reaching 
euch conclusion. Since that time, however, in Mirign v. 

312 Illes 343, the Supreme Court 
has helé that where the evidence tends te support the cause of 





action such procedure deprives the plisimtif?’ ef the constitutional 
Tight of trial by jury. After thet decision the case at bar 
was taken to the Supreme Court om a writ of error, anc in accordance 
with the decision im the Mirich exse our judgment in this case was 
reversed with direction im the usual form that we either offirm 
the judgment ef the lower court or reverse the esme snd remand 
the cauee for a mew trial. Thus the cxse comes before us again 
fer reviews 

The errers aseigned involve determining the weight of 
the evidenee. As already stated, se held in our former decision 


thet the vwerdiet was menifestly agaimst its preponderance. in 
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reaching the same conclusion upon reconsideration of the case 
it sould eubserve no useful purpose to repeat or rediscuss the 
evidence, as the ealient and comtrelling features of which are 
set ferth in cur former opinion, te which reference is hereby 
made. Haying reached that comeclusion it becomes necessary to 
reverses the judgment and remend the cause for a new trial, 


which iz accordingly done. 
REVERSED AND BEMANDED. 


Gridley and “elis, JJ., concure 


2451.4, 629" 
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WILLIAM BOTTOMS, 
Defendant in Lrrer, BRROR TO SUWICIPAL 
Ve } GOURT OF CHICAGO, 
AGMA HOLT, 
Plaintiff in Srror. 





Mie FRAGIOING JUSTICE Bakes 
DELIVERS): THE OPINION OF THE COURT. 


Plaintiff (defendant in errer) brought an action in 
tert against Alma Helt and Fred Helt, alleging that pleintirr¢ 
had leased to them a furnished apartment and they had maliciously 
destroyea certain articles ef personal property therein, including 
geome rugs. The judgment sought te be reversed wae againet Alma 
Holt for #400. The sction was dismissed aw to Fred Holt. 

Two grounds are urged for reversal; (2) that the judgment 
ie against the weight of the evidence, and (2) thet the court 
admitted improper evidence ae to the domages. 
| The latter ground is well taken. Pilaimtiff undertook 

te preve damages only te the rugs, He bought the rugs in 1919. 
They had been used by him until he leased the cpartment with said 
ruge and other furnishings to the Holts about November 1, 1922. 
They continued to use them until the last of Jamuary, 1923. 
Plaintiff introduced evidence to the effect that about the latter 
date ine Helt poured lye or other chemicals on the rugs causing 
holes to appesr in them, whieh were discovered some time after 
they gave up the premises. 

There was ne competent evidence from vhich the damage 
could be ascertained. ‘Jeintiff merely proved the reteil price 


on Jamuary 2: 1923, of rugs of like description of those 
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injured, whieh were purchased im 1910. It did not appear that they 
were absolutely destroyed or beyond repair. If not beyond repair, 
the measure of damages would ve the rexsonable cost of necessary 
repair or replacing them. (Molionel) v. Leake Erie & Weeterm Ry» Co., 
208 Tlie Appe 442, 458, and onses there cited; Corpus Juris, 190, 
Bee 154.) 

Yor error in receiving incompetent evidence to show the 
damages sustained the judgment is reversed and the cause remanded. 

REVERGEY AMD REMAND. 


Gridley amd “elle, JJ.» concur. 
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CITY OF CHICAGO, 
Appeliant, 
APPEAL FROM MUNICIPAL 


Ve GOURT OF CHICAGO, 


GHICAGO RAILWAYS COMPANY, 
Appellee. 


BE. PREGIDING JULTICN BARNRS 
DELIVERED) THE OPINION OF THE COURT. 


This appeal from a judgment for costs against the 
City involves the same questions of fact and law as the appeal 
in case No. 31479, with which it has been consolidated for 
hearing, and in which we have this day filed an opinion 
affirming a like judgment. ‘hat is there said is applicable 
to thie case, and for reasons there stated the judgment 


herein appealed from is affirmed. 
APP IRE Ds 


Gridley and Yells, JJ., concure 
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MRS. CLIFFORD SMITH, 

Appellee, 

. APCRAL PROM 
e 
| | MUNICIPAL coun? 

THK WATIOMAL LIFE ABD AccIpey? 
INSUAANCE GCOMPARY, a corporation, ) OY CHIGs60. 

- Appellant. 


WR. PRESIDING JUSTICN Banees 
DRLIVERED THE OPINION OF THI COURT. 


Thie is « suit to recever on an insurance policy issued 
om the life of John Smith, for $5060, of which plaintiff, his 
widow, is the beneficiary, The trial was withest a jury, and 
the court's finding and judgment were far plaintiff for that sume 

All Sesues were waived except the defense that the 
inaured was not im “sound health” on the date of the issuence 
of the policy, whieh expressly provided that the compeny assumed 
mo obligstion “unleas on seid date the insured is slive ani in 
sound health.” 

Dre Traub, 2 physician whe conducted a clinic at the 
Pout Graduate Hospitel of Chicago, tewtified for defendant that 
he treated a John “mith ot that hespital from December, 1922, to 
Warch 11, 1926, up to aineteen days vefere the date of the policy 
- for soertitis, amd the underlying cause of syphilis, giving the 
several dates of the trestments. He teetified that from his 
experience and treating aaid John “mith it was hie opinion that 
on Maren BO, 1925, tee date of the poli¢y, s«id imi th had a very 
serious form of heart disease on that date and fer at least twe 
years prior thereto from «hich he wight die at amy moment. His 
treatment of said Smith for such disense on said dates was 
verified by the records ef the hospital, and the certificate 
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of death offered by plaintiff showed that the d sath of the 
insured resulted from myocarditis, a heart disease. 

The only evidence offered by plaintiff to contrevert 
this affirmtive evidence of such condition and treatment as 
testified to by Dr. Traub, was her own opinion that the ineured 
“was in perfeot health” snd “sound im every way” on March 30, 
1925, which, in the absence of any circumstances offered in evi- 
dence upon which to base such opinion, mugt be deemed « mere 
conclusions “hile in hor rebuttal testimony she testified that 
ehe mever heard of Pr. Traub, and undertock to eny that he never 
treated her husband, it is manifest that her hueband's attendance 
for treatment at the hospital by br. Traub, es confirmed by ites 
records, when she was inferentially nct present, may well have been 
without her personal knowledge or information. 

But it ie urged by plaintiff's counsel there wns technical 
failure of presf as to the identity of the person se treated with 
the insured. We think there wee sufficient evidence of identity. 
The certificate of death offered by plaintiff herself correcponds 
in descriptive particulare as to mame, age, place of residence 
and of business, and celer of insured (being a colored man), with 
the testimony of the doctexr end the records of the hospital per- 
taining te the same. There was nothing te rebut these coincicent 
circumstances tending toe esteblish such identity. The weight of 
the evidence, therefore, clearly preponderates in favor of 
defendant's contention that John Smith, the insured, was not in 
sound health at the date of the policy ,/condition of evligation 
expressly stated therein. (culski v. Metropolitan Life Ing, Co., 
196 ille App. 76, amd cases there cited; Daniels Moter Sales Ce. 
v. Hew York Jife Ins. Co., 220 1d. 83, 86; Lewandowski v. Yestern 
& Southern Life Ins. “o., 241 id. 55.) The words “sound heal th” 
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mean “free from any di s@ase or ilimesa thet tends serioualy or 
permanently to weaken or impair the comstitution.” (Delvaus 

v. Metropolitan Life Inae Co., 172 id. S37, 545.) That the disease 
of the insured was of thet character is clearly infer«ble. 

Of that fact the court seams to have entertained no doubt, 
amd decided the case on the theory that Geeause a copy of the 
application for the insurance waa not ondorsed on or attached te 
. the policy, as required by the statute, (Callaghon's I11. ‘tat. 
fume, ch. 735, pare S75, see. 1, subtitle 3,) it precluded the 
imeurer from making any defense. “¢ fail to see amy such application 
ef the statute to the only recegmized izsue, nawely, whether the 
insured wae im sound health st the date of the policy. “hatever 
application the statute might have te a defense of fraudulent 
representation in the epplication, that issae was waived amc the 
ease tried on the policy as relied on and introduced by pleintiff 
showing that the defendant assumed no obligation under it unless 
the ineureé was im sound health at the date of the policy. This 
Was the recognized issue, and plaintiff was not relieved from the 
burden of showing compliance with a condition precedent te liability 
expresely etated im the policy she relied on for recovery. 

As unéer the evidemee anc law plaintiff canmet resever 
we need not consider slleged erroneous rulings ef the court on the 


admissibility of evicence. 
REVERSED VITH FIRDINGE OF PACT. 


Gridley and “ellis, JJ., concurs 
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PIRDINGS OF FACT. 


We fimé that the insured wae mot in sound health 
at the time of the date of the policy sued on, bus wae 
afflicted with an incurable disease which breught on his 
Geath, anc thet he hed been treated therefor fer two 
yeera pricr to his taking out suid poliey. 
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STAR PAPER BOX COMPANY, 
a ¢orporation, APPRAL FROM KUNICIPAL 


Appellee, 
QOURT OF CHICAGO. 
We 
GALLANIS BROSe«, Ince, 
@ corporation, 
Appellant. 
BR. PRESIDING JUSTICE BARNES 


DELIVERY THA OPINION OF THE COURT. 


in thie case the court struck beth defendant's affidevit 
of gzerits and emended affidavit of merits, and, after refusing 
leave to file another, entered judgment as in case of defuult for 
$1370.76, the smount apscified by plaintiff ae due fer goods, 
wares and merchandise sold and delivered by it to defendant at 
the latter's special imetence and request, the statement of cleim 
giving the dates and amounts of the invoices rendered fer ench 
ahipment and credite for payments made thereon. Defendant 
appenled. 

We do not know from the record whether the court struck 
seid effidavite for imaufficiency er informality. The order does 
mot indicate which. If the latter, the etrickon plesding should 
have been preserved in the bill of exveptions to present the 
question of amy error in 80 Geing (Magn v. Brown, 265 I11. 394)3 
put if for the former, the motion performed the function of « 
demurrer at comeon law, and the propriety ef the order etriking 
the amended affidavit (which replaced the one previously etriocken) 
is open to consideration. (Harmon v. Callahan, 266 111. 59.) 

But whether for informality er insufficiency the order was 
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justified, - in case of the former, bed@ause of failure of the 
agent of ¢efendant who ewore to the affidavit to state therein, 
ag required by the rules of court, that he had knowledge of the 
facts; im case of the latter, for failure to state facte 
constituting a defenses 

The cause of action was pradiested on the furnishing 
of goods en specific dates at apecifiec prices on defendent's 
request, and slso on a stated secoumt. While there was a denial 
of a stated aecoumt, it did mot preclude taking judgment on the 
Other undemied ground of action, The omly attempt te atate a 
defense to the lntter was the averment that “defendant ordered 
from pleintiff various shipments ef candy boxes to be delivered 
at certain specified times,” without specifying what times, or 
that defendant ordered the boxes for any particular time or timess 
The affidavit of merits then proceeds to atate argumontatively 
that time wae the essence of the contract (vithout stating the 
contract) “because the boxen could only appropriately be used 
for certain ococsions, and thould have been delivered in time for 
trade on Valentine's day and Baster” (of wheat year or time of the 
year ie net stated), although 1% appears from the dates of some 
of the invoices and ef the eredita that both deliveries and 
payments on the account were made long after those dates of 
eelebration. 

The affidavit of merits set up nc facte from which 
it might be inferred that the deliveries “should” have been 
mauie before they were made. 

it further set up an slleged agreement for adjustment 
between the parties through "a certain suleeman” for plaintiff 
without slleging he had any outhority to make it which could 


not be inferred from his mere authority to sell. The pleading 
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being evacive, argumentative, and setting up mo facts constituting 
a defenne it was properly sctrieken. 

Judgment, too, Was properly tuken as by default unger 
the rule of court which provides for entering the same on piain- 
tiff's affidewit of claim Af defendant fails te file auch an 
affidavit of meritea ae ie required by the rules ef court, which 
require = statement of the uliimate facts constituting the defense 
and that the plender must mot deay allegetions of fact evasively 
but amewer the points im asubatauee. Un non-compliance with these 
reguirenents, «s sbove otated, judgment ac by defeult was justified 
on plain.iff's sworn statement ef oleim showing « specific amount 
Gue on o performed contract or contracts. 

befendent on entering appearance filed ite demand fer a 
jurye Had it properly taken ieaue om the facts 1% would have been 
entitled thereto. Sut heving failed to do a0, it was not entitisd 
to a jury for the ascecament cf damages slleged to be liquidated. 
(Mann v. Brown, supra.) 

The denial of defendant's request te file a third 
afficayvit of merite conmtituted no abuve of discretion. There 
is nothing im the reevord to indicate that defendant had ony other 
defense to present than that already attempted in the two «triexen 
affidavits, which were practically the mame in form and substance. 
in such circumstaneeas the request envored of mere dilatery tactics. 

The judgment is affirmed. 

AP? TREE De 


Gridley and “ells, JJ., concurs 
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JULIUS F. WALL and 
BLANGHE Ee WALL, his wife, 


Appellees, APPEAL FROM 
Ve ‘ SUPERIOR COURT, 
LYDIA S. HIBBARD et al., GOOK COURTY. 
On appeal of LYDIA &. HIBBARD, 
Appellant. 


KR. PRESIDING JUSTIC“ BARNES 
DELIVERRD THE OPINION OF THS COURT, 


Complainants, husband and wife, filed their bill of 
ecompleint June 30, 1925, to set aside the forfeiture of a 
contruct for a deed to resl estate entered into between them 
and defendant Hibbard, September 23, 1922, to reinstate their 
rights under the contract, and to restore thelr possession 
of the land, and for general relief. 

The contract provides for monthly payments of $200 each 
on the firet of cach month (beginning, ae agreed, on November 1, 
1922), with interest on the unpaid principal, having the usual 
forfeiture clause, and making time the essence of the contract, 
and appointing defendant Beck attorney in fact and authorizing 
him in ease of default in said payments to execute a cancellation 
of the contract and a sufficient deed of the title of the Walls 
te said Hibbard. 

No question srises os to complainants’ compliance 

with the contract until after May 1, 1925, up te which time ali 
payments required under the contract had been made. 

The bill alleges that the parties agreed that the 
monthly installment due Hay 1, was to be paid later in the month, 
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and alleged tender thereef. Lefondants' joint anawer dunied that 
omy such change was made and cloimed that defendants abandoned the 
premises and voluntarily surrendered possession of the sume and 
denied tender. Defendant Hibbard filed a erossbill asking for 
ratifiestion of the quitelsim deed from defendant Becky purguant to 
said power of attorney, and that the contract be deelared null and 
void and a cloud upon her title, and that the title be quieted, etc. 

The deerce appealed from is at variance with the facts, 
equities and relief ao found and recommended by the master. There 
is a sharp controversy aw to the facta. But upon close analysis we 
think the chancellor's findings should be sustained ané that they 
are in accord with apparent equities. 

While it is urged thet there were several witnesses for 
defendants az against mainly uncorroborated testimony of complainant 
Julius Yall, their manifest interest in having the property, which 
hed apparently appreeiated in value in the meantime, restored to 
defendant to whom they were related cither by blood or marriage, 
might well have been considered as weakening the probative value 
of their testimony, especially in view of the iwprobability of 
those features of 1t pertuining to complainants’ alleged abandonment 
of the contract and voluntary surrender of the premises. 

On the premises wns a two-story bullding. Possession 
was surrendered to complainants on entry into the contract, 
appellemt leaving same furniture therein on storage. Julius Yall 
is a florist. He and hie wife owcupie: the lower fleor and rented 
out the upper floor to reomers. Ghe left him «bout May 13. 
Mother's day that yeer occurred Hay 13, and needing his money for 
that eceasion, he testified that he so informed Mra. Hibbard and 
she gaid ahe would wait for it till after thot time. “hile she 
denied hie testimony in this respect it was corroborated by his 
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brother-in-law who was present at the interview. 

His version of subsequent events wae substantially as 
follows: That on May 15 he went toe appeliant te smke the May 
poyment anc she refused to accept it, referring him to her 
attorney, defendant Beok; that Beok also rwfueed to take it, 
telling him to come back in a few days; that he went back on the 
18th with a cheek for the payment but Beck told him he did not 
know what lirs. Hibbard was going te de and to come back a few 
days later; that om the and Mra. Hibbard asked for, and he gave 
her keys “to get some of her stuff out of the attio"s that up to 
that time, and on that night, he remained on the first fleer, but 
¥eturning there on tae noxt day ne found a mew lock on the door 
ond was unable te enter, and mo one answering hie knocks, he vent 
to bed om the second floor; that om the Jird, Mve. Hibbard refusing 
him admittance to the lower aportment, he went to ses Beck who told 
him that she “was going to foreclose on him,” and «aaked him if he 
heG not received a letter; that on the <4th or 25th he found a letter 
at his store dated the 4th, from Beek, notifying nim that he had on 
that date, on the affidavit of ra. Hibbard, cancelled the contract; 
that he agein went to see her and she told him that she was going 
to keep the house; that Ke then found a leck bod also been placed 
on the door te the upper rooms, which the tenants vacated on her 
motice at the end of the morith, and his goods placed in the base~ 
ment and some in the alley, and in June he received notice from 4 
atorage house (that had been sent to Mrs. Hibbard and readdreased 
te him) that his furniture had oeem put there in storage. He 
offered the May imetaliment agein on Hay 30, anc in June tendered 
money for she two months, which was refuses, snd then filed the 
bill hereine 

Seaplainants paid on the centract towards principal and 
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interest $4,210.21, and in the adjustment of interest on a first 
mortgage and of inaurance and payment of water bills and general 
taxes for 1922, $567.09 additional, making a total on account of 
purchase of the property of $4,797.30. 

The version given by defendants’ witnesses of the 
conferences and interviews with Julius Wall ie materially 
different in moat respects. Mre. Hibbard's son, Lewis, who 
represented her in some of these interviews, teetified that he 
Called “all om the telephone Hay llth, reminding him that he had 
mot paid the May inctalliment and that Wall said thet he would 
pay right after Mother's day, and thet he told him that he “better 
hurry upe* But not receiving a check the day after Mother's day 
he advised Beck of the fact and soaked him to write a letter te 
Wall asking for the payment, and saw Yall with reference thereto 
on May 18, when Wall and hie brether-in-law called on himj that 
Wall then enid thet his wife had left him end spent ali of his 
money and he wanted to make a new contract, leaving his wife out 
of itz; that Ure. Hibbard said that could net be done; thant later 
he said he had the money but would not continue payments of which 
his wife would get halfs that he saw Yall on the night of Ray <5, 
after hiv mother had taken posseseion of the house and had moved 
her furniture from the attic when a lock was put on the inside door; 
that Wall said he would come the next night with a truck and get his 
things in the basement and did not know what to do with the things 
upstairs after the tenants left; that he afterwards came and left 
n truek in the alley, and Lewis and his brother helped to move the 
furniture out of the basement and load it om the trucks and ebout 
ten days later sent Wall's furniture and things en the saé¢cond floor 
to a warehouse for storage; that on May 30, Wall again tendered 
his mother the "rent money," which his mother refused to rec#ives 
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a Kes. Gory, who corroborated in the main the testimony 
of her son Lewis, made the affidavit May 23rd on which Beck acted 
aud executed to her in the mame of the Wallis a quitelaim deed to 
the premises, which she received om the 24th. She testified that 
Wali, on May 26th, handed her the key and said he wae giving up 
the property, and that she handed him one to the front door because 
he said he wanted to get in and get something. 

Defendant Beek denied wuch of the interviews with him 
as testified to by fall, amd said that both on the 28th and on the 
Sist of May, ami the Sth of June, Wall saw him and onid that he 
thought he ought to have some of the money paid back to him; that 
he told “all there Wad no use to talk about that but that if he 
paid up the balance on the contract he would see thet he got a deed 
to the property, and thot Yell said that he would spend no more 
money where hie wife was going to gat the benefit of it, but would 
make a payment if Mra. Hibbard would give him a contract personally, 
ané that when he came into the offiew he had money in his hand, and 
a check but dic not count out the money. 7 

It appears thet Wall showed the premises to a prospective 
temant of the second floor and basement about May 24th, and 
executed a lease to her on Mey 26th, as she testified, but that 
Mra. Hibberd would not give her possession. 

Wall demied that he asked for a new contract leaving 
hie wife out of it. 

The evidence is irreconcilable and we need not detail 
it at further length. 

; The decree finds that the material allegations of the 
bill were proven and the equities were with complainants, and 
dismissed the erosabill for want of equity. It finds that 
immediately after May 13, Julius Wall tendered Mre. Hibbard the 
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May installment amd imterest and that she refused to receive the 
some, and that at other times prior to the filing of the bill 
complainants tendered her all sums due on the contract and that 
the tenders were refused. The decree further finds thet Blanche 
Wall paid out of her own money the sum of $1,000 on the contract, 
and that neither of the complainants voluntarily surrendered 
possession of the promises, nor gave wp their interests in the 
contract. 

The decree further finds thet no definite, reasonable 
and gpecifie notice was ever given complainants by Mra. Hibbard 
of her intention to forfeit the contract and regain possession of 
the premises, and that it would be aguinst equity and good conscience 
to deny complainants the right te reinstate anid contract and again 
take possession of the premiges. The decree grants the relief 
prayed for in the bi11 and that complainants shall have the right to 
possession of the premises when they shell have paid Ere. Hibbard 
what may be found due under the contract within fifteen days after 
‘eppreval of @ atnted account as therein provided for. 

After reviewing the evidence we think it clearly shows, 
even by teutimony offered im appeliant's behalf, that there wae an 
indulgence given to complainants to pay the May installment after 
Mother's day and thug a temperery suspension of the right te declere 
a forfeiture. ‘hether or not there wos any tender made om or before 
the 18th, ae claimed by Yall, the indulgence thus given indicated 
that defendants did not intend to insiat upon an imsediate per- 
formance of the coutract according to ite terms, or to declare a 
forfeiture for failure to make the payment, and that defendants 
treated the time clause as waived or suspended at least up te the 
time of the execution of said affidavit and quitclaim deed. 

It was said in Sston ve Schneider, 185 Ill. 508, that: 
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“Shere time ia stated to be of the essence of a contract te con- 
vey land, if »voth partion, by a mutual course of conduct, treat 
the time clause as waived or suspended, one of them cannot suddenly 
insist upon forfeiture, but must, in order to then avail himself 
of the time clause, give reasonable, definite and specific notice 
of hie changed intention." (Uiting Mengen v» Bragdon, 159 Ille 
61, and Watson v- White, 152 Ill. 364+) It wee aleo said in 
Plummer v. Worthington et als, 321 [lle 450, that a demand for 
payment of o& sum which ig past due is inconsistent with a declaration 
of forfeiture anc indicates rather an intention to waive forfeiture. 
Here it appears that a demand was made for payment not only verbally 
by Lewis Hibbard on Kay 11, and further indulgence was then given, 
but im writing by Beck on the 17th and 19th of May. While, as 
said in the latwer case, a waiver of the time of payment was not 
& porminent waiver of the right to declare uw forfeiture but only 
a temporary suapension of the right, such right could not be 

, exeroised efter such waiver without previously giving defendants 
a specific notice of the intention to declare a forfeiture. Mo 
auch notice wae given in thie ease. On the contrary, it is merely 
Claimed thet Julius Yall was told if he did not make the payment 
the contract would have to be terminated. There wae nothing 
definite or specific about it. There ig no contention thet any 
notiee waa given to his wife, his co-tenant, whe was a party te 
the contract and had paid $1060 on the purchase price and was 
equally entitled to netics. 

It was eald im Byanes v. Gerry, 174 Ills 595, that where 
an (@rrangement or waiver is relied upon, it must be shown to have 
been the clear intention of the parties to abandon the contract 
previously entered into, and that courts will not infer waiver 
or abandonment on slight proof. “hile the evidence is conflicting 
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on the question of abandonment, we think that there are cireun- 
stances that refute the contention of abandonment. Julius Wall's 
agvertion of his right to execute a lease for the upper floor, 
after receiving notice of the eancellation of the contract, and 
his attempt to assert his rights under the contract after Mra. 
Hibbard regained possession of the premises are not consistent 
with a voluntary surrender of the premises and assent to the 
cancellation of the contract without seeking a return, of a 
portion ot lesst, of the money he had paid upom it. One in his 
siroumstances would mot go recdily part with over $5,000 of money. 
It may be true that ome piaced at the disadvantage of being dis- 
possessed of the premises by a method which smacks of trickery, 
if his testimeny is to be believed, and having then recognized 
the purpose te foreclose his rights under the contract, would 
maturally attempt to effect a compromise and scek the return of 
pert of his money, as testified to by Beck. Sut that ene woudd 

*‘ under the circumstances voluntarily surrender and resdily assent 
to a fereclosure of ail his rights without first attempting te 
effect some such compromise ig highly improvabie. 

However, he had no power to release the rights of his 
wife. They were co-tenants in common of an equitable estate. 
They “had equal rights under the contract of purchase and either 
of them had a right to pay ail the inetallments remaining unpaid 
and thereby secure the title for the benefit of nimself and his 
eo-tenant.” (iehler v. Staack, S11 Ill. 490, 49%; Vol. 36 Gye. 
Pppe 101-104.) 

But as ie said in 13 Corpus duris, 688: “Squity will 
refuse to enforee an express provision making time the essence 
ef a contrect, when to do so would be unconscionable." The 


purchase price of the property was $16,000. About one-quarter 








‘hin’ autiot .somamosnads To weltasdaod od sturer 
; Poet eegqu sae cot baget 2 Simoes oo @eyra eth ko? 


° .d tee Tootdans One sobre witgit eld dvesee OF - 


a Ob «LoV 400d OO 457 160 axemnde sean. +¥ aliiat) * 


ee ee 1000, 8.05" asw FA TOGORK ead Ye oolmg oak , 


7 r reat 
tee Heb SEPT ; ; ; cae We 
fis Fis bc br SN ae ‘ eer el Sa eh ae Deere 
Fie ae Pe ee ae : + CAG ARS FPR ET > 
r ,4 / ‘ f Di ae Loe Me ee 
Fh ne oe a _ ‘“ Nt Ae ae ee ee 










“tab tutonae 10m bum enutueny vai Yo sbtucooueg hentmgee = 
ec oaenvaiaghennaphcditeenns:st sinuloy & a 


‘ pivow .tostémes offs xv bows eit’ eid wbefootet oF wm 
“6 endo. G2 toon Same osimoxqmos B soctte of gates Ute 
uwow way Faith sue sade yw ed boFthveod ax eeenon eae) 
tosan Vttooos bas tehnerwe YLixtedamtov eookademerto ee ae 
og gabequesia ser’ duoiste aagix oid Lia te eematoered Feb 
nal soldacésqek <Liiytd at shidoxqueo woe Ona duethe 
it Yo Giipix oud dusdlet od coweq on batted ,uevownlt remade. + ee ms 
Sieted eldatidys ao 2 Homme a) stuanad-oo brew yedT ‘teil BA 
Todsie bea sastioxug to soaxiaoa at) usbaw adright Lace ‘padi oat Ke § y 
Stogry yakthowex einwelletuat odd fle You od éigie 2 oat ‘anh iy oe 
gtd bas tioumtd to ssiametaliees eames 4 od? sree ivi Sk ran 









es “(ese ra ih 

“Kee iby vee) etna olga et ak BEA a Ge 

‘gtmeeas oft smtd gutdon woidbrend eat i es ioeieas’ oi RAR rs 
ott “,eldamdtoamooas od bivdw bh ob 04 mode’. 90 F aie 





Ge 


of it had beem peid, ond more than one-third on the equity above 
the $5,000 mortgege om the property. The forfeiture was declared 
for the non-payment of omly 9234. It is clearly inferable, we 
think, that Gall offered to pay appeliant money, not only for the 
May but alse for the June inztallment. It is conceded that the 
payment of the instaliment was os condition subsequent. Aw onid 
in Lbouglas w+ Union Nutuel Life Ime. Co., 127 Llle 101-116: 

“Ko rule ig better settled than that a court of equity will not 
lené ite aid to enforce o forfeiture because of a breach of a 
condition subsequent im a deed," aud that it makes me difference 
in auch a eane that the aid of equity is sought upon the especial 
ground of remeving o ¢louc on the titie. 

In Watgon v- White, 15% ll. 364, the court aadd what 
may be aptly «nid im the present ease: “Ye concur in the corn- 
clusion of the chaneellor below thet the forfeiture and notice 
of forfeiture were void and of no effect. That conclusion, under 
* the oireunstances of the gave ia just and right and equitable. 
Yorfeiture is a harsh remedy at beat, and is by no means a favorite 
with a court of chancery under any cireumsatances, and rendily 
yields in that forum, to the principle of compensation if fair 
dealing and good conscience seem so te dumand.” «sgnin it wae said 
in Springfield ete. Tress Co» v. Yarriek, 249 Ili» 470% “Where the 
compensation can be made in money, courte of equity will relieve 
ageinat forfeitures and cumpel the party te aceept ressonabdle 
compensation in money. (Uitime eases.) * * * “here there can 
be a clear eaentimate of damages or just compensation for breaches 
of conditions or covenants, courts of equity wili relieve against 
forfeitures or pemoliics ond require such compensation te be made.” 
(pe 476.) in the iagsant case the deoree requires an accounting 


to be had to determine the amount of compensntion and that it 
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shall be paid within fifteen days after approval of the account. 
We think the equities of the anse are with complainants 
ac found in said decree and therefore it is effirmed. 
APY IRMED. 


Gridley and “elles, JJ+, coneur. 
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We Cy HANDLEY, 
Defendant in Irror, 


ERROR TO 
Ve 
GIRGULT co 
sounrH Pe RYAN and iciasie 
OWANT wv. et ale, COOK Coun: 
Jiefendantee iS COUR 





COBANT W. RUTH, 
Plaintiff in irror. 
Mit. PRELIDING JUSTICE BARNES 
TELIVERRD THE OPINION OF THR COURT. 


in thig action default was taken agninst Ruth for want 
of appearance after service, and judgment was entered on the 
affidavit of claim stating that there was due and owing plaintiff 
from said jiuth upon a contract the sum of $2500. 

The declaration is in two counts. Plaintiff in error 
contends that neither of them states a oause of action. Defendant 
contends that each count is good as a count (1) in indebitatus 
assumpsit for money loaned, and (2) as a separate cause of action 
on the notes mentioned therein, sdmitting, however, that the counts 
do not comply with the requirements of common law pleading, but 
insisting that they will be presumed regular because Ruth made no 
appearance. If they state no cause of action as to Ruth a 
judgment thereon agninst him could not stand whether he entered 
appearance er not. The sufficiency of the declaration must be | 
teeted by its allegations and not by any presumption they do not 
warrant 

But we fail to see that a cause of action is stated 


against Ruth, whether against the other defendants or not. 
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With them we are mot concerned. 

The first count states that defendants {including Ruth) 
entered into two certain agreements, copies of which are attached 
to and made a part of the declaration and marked ae plaintiff's 
exhibits A and B. This ia not in acvordance with common law 
Pleading im actions at iaw in which the causes of action must be 
found within the express wllegations of the declarations and not 
by reference to exhibits or attached papers. They form no part 
of the plesding. 

The declaration, however, proceeds to say that in ¢on- 
sideration that plaintiff would loan certain moneys te defendants 
they promised to pay the moneys se advanced “in accordance with 
the terms of eaid contracts,” and that pursuant thereto plaintiff 
teok as evidence four promissory notes (deseribed only as to their 
amounts, dates and time of payment), and then ends: "Yet 
defendants bave not paid the amount of said several notes or either 
of them or any part thereof, but refused to de.so, to the damage of 
the plaintiff in the sum of 62800, wherefore plaintiff brings his 
suit." 

The sevond count differe from the first in stating that 
plaintiff entered into a written contract with one of the defendants, 
Joseph Ryan, and sets forth the contract in hagc verba, which is 
to the effect that Handley loaned money to Ryan for certain specified 
purposes therein mentioned, and Ryan was to pay Handley moneys 
received fromeertain marketed goods until the money loaned was 
paid with interest. It is further alleged in said count that 
eaid contract was "approved and agreed to” by the other defendants 
by @ gigned document which is also set forth in haeo yerbae, The 
latter averment, sowever, is a mere conclusion inconsistent with 


the contract itself az set forth, which merely provides that the 


“undersigned” - naming the defendants, - “appreve of the above 
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contract ond consent that said factory at Noe 1714 Soe Ashland 
avenue be used for the purposes of carrying out the provisions 
of said contract." Yhile Ruth is ome of the signers of the 
latter document there ig nothing in its phraseology that legally 
obligates the signers, individually or collectively, to pay 
plaintiff the money loaned te Ryan. They merely approved ef the 
contract with Ryon without guaranteeing performance thereof or 
oblignting themselves te earry it out, and consented to the use 
of certain property for the purposes of the contract with Ryan. 

The count then sets up a power of «ttorney conferring 
power on Tyan to sign notes te carry out the contract between him 
and Hendley. Sut eaid power of attorney is mot signed by Ruth, 
and the count proceeds to state that "pursuant to said contract 
and power of nttorney above set forth, the defendant Joseph F. Tiyan, 
in consideration of the advancement of certein moneys to the 
defendants executed ite four certain promissory judgment notes," 
*d€eseribed as in the first covnt, and ends with the aliegation that 
defendants promised to pay sald premissory notes, and though 
requested have mot paid them, to the damage, ete., “wherefore 
plaintiff brings his suit.” 

We think it is plain that both counte undertake to declare 
on the notes. The first count does mot allege that Huth executed 
er delivered the notes in question, and the second count affirmatively 
states that they were signed by Kyanm under a power of attorney that 
did not purport to be executed by Ruthe They do not, therefore, 
state a cause of action against Ruth and for that reason no judgment 


thereon agninet him can stand. 
REVERSED. 


Gridley and Wells, JJe, concurs 
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WILLIAM MOGHINGZY, 
Defendant in Error, RRROR TO 
We RUPERION COURT, 
BERTHA HAVIAR, JOHN HAVIAR, COOK COUNTY. 


GHICAGO TITLE & TRUST COMPANY 
and THOMAS H. MULLAY, 
Plaintiffs in Urror. 


a ec 


WR. MALSTOING JUGTICR BARNES 
DELIVERED Tak OPINION OF THE COURT. 


Wiliijem Meehinsky filed a bill against Bertha and 
John Haviar, praying for the epecifie performance of a contract 
of sale entered into between them, whereby the Haviare agreed 
to sell to Moshineky certain real entate. 

The contract provided, among other thinge, that should 
the purchaser fail to perform his part of the contract, the 
earnest money of $460 might at the option of the vendor be 
retained ag liquidated damages, and that the contract and sarnest 
money should be held by the Chicago Title & Trunt Company for 
the mutual benefit of the parties, to be applied by it, if re- 
tained, to the payment, firet, of expenses incurred for the 
vendor, and second, to the payment of a commission to the vendor's 
broker, Thomas H. Mullay. The bili alleged that a copy of the 
contract hed been recorded in the recorder's errias, and that the 
original contract and earnest money had been deposited in escrow 
with the Chicago Title & Trust Company. 

Subsequently an amended bill of complaint was filed 
setting up substantially the same facts, and praying for the sume 
relief, to which the defendants filed answers and issue was 
joined, Bertha Haviar set up in her answer that she signed the 
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contract under duress from her husband who was intoxicated at the 
time, and alleged subsequently the same facts in « crous bill 
furthexy alleging thet complainant, acting through his sgent Mulley, 
induced her hueband to sign the contract, knowing of his intoxicated 
condition, and at the same time caused her husband to feree her by 
threats, etc., to sign said contract. John Hsviar sot up in his 
answer substantinlly the seme facts that he wae induced by Mullay 
to sign the contract while he was in a drunken condition and had 
no knowledge or understanding of what he wae doing, and also filed 
a& Grese bill predicated on eubstantially the same allegations. 

The cross bills wought to have the contract declared null and void, 
and removed as a cloud upon the title of the proserty., Issue waa 
tekeh om the allegations set uy in the cross billa by Meshinaky’ s 
anewers theretoe 

Some months later Koshinaky filed a petition for leave 
to file a supplemental bill against the Chicsgo Title & Trust Company 

-and Thomas H, Mulley, and on leave being given the bill wes filed 
and said parties summoned as new parties defendant. 

The supplemental bill, se-called, eet forth the faete ag 
to the filing of the original vill for the purpese of obteining 
specific performance of said contract, and of the filing ef said 
answers and cross bill of Bertha Havier, and that rather than engage 
in protracted litigation the parties to the criginal »i11 had agreed 
to dimaiss their respective vill end cross bill and give mtual 
releases and discharges to each other, end that the contract be 
cancelled and the earnest money returned to complainant, but that 
the Trust Company refuses to release the escrow agreement er the 
eontract without epecifie instructions frem Hullay, whe refuses 
to give the same wnleas paid his comission. which the Haviars 
refused to pay, and that Mullay was the omly party to seid eserew 


agreement entered inte with the Trust Company for the deposit of 





$0? 40 bodacixetnt saw ov bnadaud 185 mext seed abaw sennsane | 
“(Eid woor® & mt ndest came 90d Usmoupendue bogeiie bua ,omhs 4 
vest Lani guogs eid syuouds gation .doenlalques dud galgelia recount | 
“Segeataodmd etd Ye wetwanl ,toaténee ed¢ mptn ed bundond xox beowhek 
ws tas one? of Arodautl Tox Dousae amid owen os 30 hae yaokeebaO 
etd at qv tos taivall aiok .fostinoo pian agis os rode aad 
qelintl yf Beowbni eaw en sass soot ease oxi widndenasedas : 
herd fae sotehaace medayib « at ‘sav of sitsw toeténen odd sate ot 
beLE? esia ban .ynted asw od tadw 20 galbassexresow x0 egbelwomt om 
sometiepolia ease vis Vitatsdabadue mo bedmptbeg Litd anote es 
»btor fo fdas botatesd reesei’ ads eves eo 4 siyuoa allie asous off Y 
ace eat .Yoxodena ‘ead ‘Yo efsad ont noqu uote a an bovemex bau i 
oelumddnes ws ALLELE anewo odd a gu Sun ancliagelia edd a0 | 
avaol 26% mnisiteq a notte viantdaati xeded asduom aoe K pi ey 
yangme) fem? & aise? ennoiit outs tantage ‘ihte Ladusaniaque 8 allt 
batk® maw {Ld en? movty auted evaet a0 ban Walla +H onmoctt ion 
dae haated wotiung went as boners aoeaag bine bas 
sa | edna? ete ofdxot fen ebelLeo~os sitba fotweneigque os ont ; prayers 
gtiimiatde ‘to enequvg ed od ‘Iie fantaixe arta te gabitt om as 
biow te gaiit? ods Ye bas deaxtnon bias te sonamotneg oittenes 
oganas mek? eadleat Saskt bee vtshysi ads x98 to ‘tite sgox0 hee” pend | 
bevrge bet iLhe Lastgive ef? 6¢ wehizag ond wokdaghsit bedoatsoay at 


w th Pty 
Lewtun evig ben ILid aaoto bas LLtd evkvoogaut ateds ‘clushas 


cate 3 
6d doaxznoo ene deals dua .t0dso fone ‘o pogrndoe’ baa eseselet 
Me iso ei s,' 
dee cud .dnmeistquce of bemutox qonon seontas oie ban > ‘ 
we poke - 7 
mit se tnemabtss wo%oe 8 orl? enaetot of sesutet ynaqmos tex ond iis 
aceste x ortw eal Lekd mare’ snottows tart oktiveqe tuaststw toarsnos 
" gtaivel od¢ dotdy .notesiombe elt blag ans iew onuse add ovis of 
ae, ad pee dais 
WOtdAS bios of Us tag ‘yhaw oats ‘naw elit desta hen ene od boautex 


he SH eget set, 


Re etenqon wa sok nqnsd faust ad ante otat boise 














rah 





Se 


the contract ani earnest money with ite en 

Joint amd several inewers to the supplemental bili were 
filed vy John and Bertha Nevier admitting substantially ail the 
allegations therein except that conplainunt was always ready, wiiling 
ond able to carry out the terms of the contract, which had become, 
as between the parties to the originel bill, am immaterial averment,. 
In other words mo relief was sought except umier the supplemental 
bill against said additional parties. 

The Chicago Title & Trust Company filed an answer to the 
supplemental bill admitting that the contract and earmest money 
hac been deposited with it by Mullay, but under an escrow agreement 
signed by him only, by the terms of which the contract ond enrmest 
money were to be delivered enly on the "joint order of the under- 
signed,” and that it hoe not been inatructed or ordered by said 
Mullay to thet effect. fhe anewer ¢laimed that it was entitled to 
escrow fees, and asked the court that the delivery of the contract 
be conditioned upon their payment. 

fo the supplemental bill Sullay filed a general and 
special demurrer alleging that there is no equity apparent on the 
face of the supplemental 5111, that complainant hed a complete 
and adequate remedy at law, that the remedy sought and relief aaked 
by the supplemental bill are inconsistent with that sought in the 
criginal bill, and that there was no privity between compleinant 
and Mulley respecting the alleged escrow agreement. The demurrer 
being overruled, and defendant Mullay electing to stand by the 
pame, an order of default was taken againet him for failure te 
answer the supplemental bill, andi a decree was entered ordering the 
Trust Company to deliver up the contract to Bertha Heriar for 
cane¢lliation, and the earnest money te Moshinsky, anc that Mochinsky 
exeeute and deliver a quiteleim deed to Bertha Havier upen her 


Gdelivering to him a releese of claim for damages. 
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The Haviare have not entered appearance here, and on 
motion of Mullay there has been a severance of the co-plaintiffs 
im error. He alone assigned errors. The Chieago Title & Trust 
Company hae entered its appearance and filed a brief expressing 
ite satisfaction with the decree and in effect advocating ite 
affirmance, a position somewhat inconsistent with ite position in 
the court below. 

It is apparent, and conceded by the Trust Company, that 
the so-called supplemental bill ia not germane to or consistent 
with the original bill. ‘The purpose and object of the latter were 
to enforce the contract of sale, and of the former, to have it. 
@ancelled and declared null and void. Their inconsistency in that 
reapect, ac vell ae with respeet to the subject matter on which 
relief is sought, is fatal. A supplemental bill should not make 
an entirely different case from that stated in the original bili. 
The facts set out therein must be auch as are in furtherance of 
the general object of the original bill and not destructive of it, 
a: ig manifeuntly the case here. (Vol. 10, Ruling Case Law, s@Cs 
283, pe 502.) The supplemental matter having no connection with 
the ground ef relief set forth in the original bill ami lending it 
no denen UREALE Seat Geen Tianioees. (Fahs et al. v. Aobertp 
et al., 55 Ill. 192; Langlois vy. People, 212 Ill. 85.) 

If the supplemental bill was vulnerable to the demurrer 
on the ground stated, as we hold, it is unnecessary to discuss 
other grounds om which it is predicated or what are the relative 
rights of the parties to the supplemental biil. “o far as the 
original parties are concerned it would seem that they are able 
to carry out their agreement set up in the supplemental bill 
without the aid of a court of equity. 

It ie suggested in the brief for the Trust Company 
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that the supplemental bili, though not strictly one, could be 
maintained as an original bil] in the nature of a supplemental 
bill, but in our opinion it does not conform to the requirements 
of such # bill, wither in ites purpose or character. 

The decree is reversed and the cause remanded with 
directions to sustain the demurrer and dismiss the supplemental 


bill. 
REVERSES AND RGMANDSS WITHA DISRCTIONS, 


Gridley and Yells, JJ., concure 
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DAVIL SAUL KLAPTER, 


Appellee, APPEAL FROM MUNICIPAL 
Ve COURT OF CHICAGO, 
Le Ae SHERYVIN, 
Appellant. 


MR. PRESID OG JUSTICE RARNES 
DELIVERED THE OPINION OF THE COURT. 


Plaintiff’s amended statement of claim gave defendant 
eredit for 9100 on a claim of $300 for “architectural services” 
in the year 1923, in examining, estimating the cost, and testifying 
im court as an expert, with reference to certain described premises, 
for which services it was alleged defendant agreed to pay. 

Defendant pleaded that the services rendered by plaintiff 
‘were for the purpose of acquainting himself with the condition of 
the premises and with regard thereto as a witness in «2 case in which 
he had been subpoenaed, and denied that he rendered any other service, 
or could recover for services rendered as a witness. 

The ease was tried without a jury. From a judgment 
for $200 this appeal wae taken. 

Plaintiff abandoned any claim to recover for services 
rendered as 2a witness in testifying, and claimed only for services 
rendered in “checking up” work that had been dome by a contractor 
on the premises in question. 

It appeare that the suit in which plaintiff was subpoensed 
as a witness, was brought by the contractor, one Keidenour, and 


was entitled Reidenour v. Armstrong et al.; that defendant herein 
wes attormey for defendants in said suit and im that capacity 


requested plaintiff to inspect said premises to refresh his 
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memory of hia previous knowledge of the building acquired in 1919, 
for the purpose of testifying as to work done thereon and that 
plaintiff made the inspection on January 15, 1922. 

Plaintiff on his direct examination testified that he 
was at the building seven times in 1922, and claimed that the 
value of his services wae at the rate of 100 « day. It appears 
that he wae paid $100 in March, 1922, on account, as claimed by 
him, in full, as claimed by defendant. But while plaintiff so 
testified he admitted on crease é¢xamination that he went to the 
building for the purposes of sueh imepection on only one day in 
1922, although alleging in his statement of claim thet it was in 
1923, evidently meaning 1922. This admission makes it diffieult 
te understand upon what theory the court allowed §306 for his 
services, and gave judgment for the balance of $200, 

In his original sworn statement of claim plaintiff 
_ alleged that defendant “agreed to pay $200 for his services.* In 
his sworn amended statement of claim he relied not on an agreement 
for an express ewe but on a guantum moruit, claiming that the 
services were reasonably worth $300, of which he had received 
$100. As facts the two sworn statements are contradictory. Nor 
ean plaintiff's testimony on the direct examination that he was 
at the place seven working days in 1922 be revonciled with his 
admission om cross examination that he waa there only once in 19220 
In view of such contradictory statemente under oath by plaintiff, 
and sdmissions supporting the testimony of defendant that he was 
sent there to refresh his recollection of the building he had 
visited before on another occasion so that he could testify aa to 
ite condition at the time of his prior visit, we think, there being 


no other witnesses or corroborative evidence, that plaintiff 


failed to sustain the cause of action by a preponderance of 
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evidence, and that he was fully paid for his services. 


Accordingly the judgment is reversed with a finding 
ef fact. 


REVERSED WITH A FINDING OF Fact, 


Gridley and “elis, JJ., conoure 
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FINDING OF PACT. 


We find thet plaintiff spent only one day's time 
for the services for which he brought suit and that he has 
ween paid therefor in full. 
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IO 8. KOSITCHEK, 2 
Appellee, AP? EAL FROM SUPERIOR 
ve COURT, COOK coUNTY. 


WILLIAM DOWNS, doing business 
as Drexel Square Garage, 
Appellant» 
WRe PRESIDING JUGTIC“N BARNES 


DELIVERED THA OPINION OF THE COURT. 


Plaintiff placed hiwu automobile in defendant's garage 
for atorege on hire, from which it wee stolen, and on the theory 
of defendant's negligence recovered a judgment in this section 
for $2100. 

While appellant contends thet whatever presumption of 


negligence obtained against him oe bailee was overcome by evi- 
gence nat rebutted by pisintiff, he slse urges that the proper 
rule as to the mensure of damages was not applied, and that the 
court erred in ites instructions te the jury» 

In view ef our conclusion that the latter ground is 
well taken and that the judgment must be reversed and the cnuse 
remanded, we need mot dizscuan the evidence beuring on negligence. 
It ia enough te say, however, in regard therete that we think 
there was eufficient evidence on that question to warrant a 
verdict of guilty. 

| Plaintiff's case was evidently tried on the theory 
that the meagure of damages, ae stated in an instruction given 
at hie requect, was the difference between a fair market price 
at the time the car wee stolen and ite condition oe wreckage 
when found and returned. He introduced evidence tending te show 
that its value when stolen wae between 2000 and $2100, and only 
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$150 when returned. He also introduced evidence that it was 
repaired at a cost of $230 and afterwards sold <- though for what 
price wae not shown. Upon the latter state of facts a different 
rule os to the measure of damages would apply, namely, the cost 
of the repairs, and in addition thereto the difference between the 
value of the property after it had beon repaired and ite value 
before the injury, and there might also be the ciement of loss 


of use, if claimed. (Melonel] v. Lake Erie & Yestern ly. Co., 
208 Til.» Apps 448, 454; Eoeh v+ Ponruon, 219 Ills Apps 468, 


471.) ‘efendant introduced evidence to the effect thet the fair 
market value after repairs wee between $1406 and $1800, about $600 
or $700 lege than what plaintiff claimed waa ite market value at 
the time it was stolen. 

The only instruction given om the measure of dosages was 
one requested by piaintiff to the effect that if the jury found 
defendant guilty they should apply the rule of the difference 
‘petween the fair market priee when the sar was taken, less ites 
market value en the date it was recovered. This wae errer, This 
instruction treated the case ag one where the automobile was so 
injured as to leave nothing but wreckage, wherens by pleintiff’s 
own proof the ear had been repaired at a cozt of $230 and subse- 
quently sold, and defendant made proof of ite value of $1400 te 
#1500 after repair. Upon the latter state of facts the rule given 
in the inetruction would act apply» Plaintiff’ s own proof showing 
a repair of the automobile and its subsequent sale is inconsistent 
with the theory upon which his requested inctruction was given. 
where there is a controversy ae to which state of facts exists 
the jury should be left to determine the facts and be given a rule 
of damages that would epply to whatever facts it finda. The effet 
ef the instruction was te tell the jury to ignore the evidpnoce as 
te the value of the car after it was repeireds 


Aeserdingly the judgment is reversed and the cnuee remanded, 
REVERSED AND REMABDED, 


Gridley and Wells, JJes conour.e 
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JOHN ERHARDT, 
Appellee, AP2BAL FROM MUNICIPAL 
Ve ) GOURT OF CHICAGG. 
WAX SUGENMAE, 
Appellant. 


MA. PRESIDING JUSTICN BARNES 
DSLIVEASY THE OPINION OF THE GOURT. 


This is an appeal from a judguent againet defendont 
for $450 entered on the verdict ef the jury. 

Plaintiff alleged an agreement by defendarit on May 15, 
1924, to pay him $460 to aurvender possession of certain premiaes, 
which it is conmeeded plaintiff neld as defendant's tenant from 
wonth te months 

Defendant had executed a lease te the premises to expire 
dune 1, 1924, te one Christman who conducted a restaurant therein 
until he seld it in suguet, 1924, to plaintiff. Thereafter plain- 
tiff occupied the premises, net under the prior leave to Christman 
but ae tenant from month to month aa aforeenid. Christman had 
deposited with defendant as security for the lect two months 
rent under his lease the sum of 6460+ Ne claim is made fer that 
money by plaintiff except by special agreement amde as aforeeaid 
in Bay, i924, as he claims, to pay the sum to him if he would 
Vacate the premises by Jume 1, eo defendant could give possession 
thereof te one Pawlan umder a lease to the latter. The proof tends 
te show that plaintiff did mot in fact surrender the premises until 
Home time later in the month of June. ‘The evidence tends to show, 
tnerefore, that he did mot comply with the agreement which he 


Glaims was made, 
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On the contrary, defendant contends that plaintiff devired 
to surrender possession of the premises because he was losing money 
in the restaurant business, and on condition ef his veenting 
defendant executed the leave to Fawlan, But as Pawlan's check, 
given in sdvanee, was returned for nonpayment defendant testified 
that he then offered EZhurdt $200 if ke would stay in the premises, 
amé that Ehardt agreed to de so but abandoned the premises during 
the month of Jume and defendant was forced to accept Pawlan as 
tenant from July.le 

It is urged by appellant that the verdict is not supported 
by @ preponderance ef evidence, and we goncur in that contention. 
The preof ie aot in sccordemce with the theery of the etatement of 
claim which ie te the effect that plaintiff was to, and did, deliver 
possession of the premisee on Jume 1, 1924. His own proof is that 
he vacated them on June 2, put a lock om the door and delivered the 
-key to another tenant of defendant (eccupying other premises.) 

The proof dees not show that such tenant wae authorized to receive 
the key for defendant, or that dwfendant knew ef the delivery te 
him. Furthermore, it appeora thet plaintiff dic net remevre all 
of his property from the premises until several daya later than 
Tume 2. 

Aecordingly the judgment is reversed and the cause 
remanded. 

HSVERSED AND REMAND S De 
Gridley and "ella, JJ, concurs 
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Me We PREEMAN, do business 
as M. Ys Freeman & Company, 


) 
) 
Appellee, APVEAL FROM MUNICIPAL 
We COURT OF CHICAGO, 
MAURICE Ge PREDMAN et ale, ! 
Appellants. 


Mie PRESIDING JUSTICH Barnes 
DELIVERED THA OPINION OF THE COURT. 


The statement of claim herein alleged that pursusnt te 
hie employment by defendante os broker te sell certain real estate 
Plaintiff submitted it te one Jarred): that theresfter Garred and 
defendants executed a contract wherein the former agreed to buy, 
and the latter to sell, said real estate, and wherein it was agreed 
that “defendants would pay plaintiff the sum of $600 as and for a 
“proker's commiasion for his serviees in procuring said contract;" 
that the said Garred "way rendy, willing and able te purcheace under 
the terme and conditions laid down in the contracts” and that on 
Gemand for comslesions defendants hed refused to pay them. 

Om submission of the evidence the court gave an instructed 
verdict for said eum. Defendants appealed. 

Defendants pleaded that plaintiff prepared the contract 
and in it negligentiy described a second trust deed of the premises 
securing a note for approximately $9,500, eubject te which the 
premiges were to be sold, and that 1t was by reason of a mis~ 
description of its terms said Garrod refused te carry out the 
contract. 

Plaintiff evidently acted as the agent or vreker of 
beth parties in drawing the contract. That he might have a 
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proper description of the encumbrances to which the deed was to 

be subject, defendant Maurice Feldman handed plaintiff a Torrens 
eertifioste and the second mortgage (or trust deed) itself from 
which plsintiff could @aw the contract. The texrmsa of payment of 
 eadd mortgage oc inserted in the contract were incorrect, and being 
variant from those in the mortgage iteclf and as recorded, Garrod 
refused to carry out the contract. He hed signed it in blank, and 


later defendante signed it without knowledge of such miadenoriptione 
Defendante offered to show that before they signed the 


contract, an endorsement » wider plaintiff's authorised signature, 
was placed on the copy of the contract handed to defendants, to 
the effect thet snid second mortgage was aubject to a first mortgage 
of $7,500, and that ‘im the event first porty (Garrod) fails to 
carry out the contract and forfeits the eurmect money the agent 
herein (plaintiff) agrees te accept $300 as their share of the 
Commis sions.” Over objection the eourt refused to receive the proof. 
The centract recited on ite face a pryment by Gurred of 

$1,000 es earnest money to be applied on the purchase price when 
consummated by conveyance of a good and merchantable title, and 
te be retained by the vendor as liquidated damages if the pur- 
chaser failed to perform the contract, the aawe to ve held by 
plaintiff for the mutual benefit of the parties, to be applied, 
firat, to the payment of any expenses incurred; and, second, to 
the payment of a commission of $600 “for his services in procuring 
this contract, rendering the overplus to the vendor.” 

It appears, however, that the enrnest aoney won never 
paid but thet plaintiff took Garred's mote, and afterwards returned 
it te Garred when he refused to perform because of such misdescription 
of the second mortgage. 


Defendants @iso offered to show that about two weeks 
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after the contract was signed plaintiff called up Maurice by 
telephone ond told him “there is a misteke in the contract; we 
can’t consummte the deal,” and that because of the mistake 
Garred would not go through with the contract; also that later 
Maurice had further converaations with plaintiff offering to 
make concessions, if the deal could go through, and plaintiff 
told him the desl was off, that he had already returned the 
enrnest money to Sarred. The refueal of the court to reveive 
such evidence is alee urged ae error. 

Ve think the court erred in rejecting all of such 
offered testimony. It wae the theory of the court, evidently, 
that the contract without eaid endorsement on the copy left with 
the defendante constituted a written agreement between plaintiff 
and defendants, as well ay betweem the parties thereto, which 
could net be varied by parol. : 

But in our opinion proof of the rejected endorsement would 
have shown that the contract on its face did not constitute the 
entire written contract with plaintiff, and should have been admitted. 
The rejected proof tended te shew that before defendants signed the 
contract the copy thereof given te them by pleintiff had endorsed 
thereon an express agreement wider his authorized signature which 
constituted a part of his written centract with them, by which he 
specifically agreed as their agent that in case Garred failed to 
esrry out the contract and forfeited hie carnest money he as their 
egent would accept $500 ae commissions. 

But the contract contemplated that the plaintiff should 
hold $1000 cash ae ¢arnest money out of which under certain 
contingencies his comisuion was to be paid. In the body of the 
contract iteelf it is provided that if the purchaser fails to 
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perform the vendor at his option my retain the eurnest money as 
liquidated damages, and the contract whall thereupon beoeme and 
be null and void, end that plaintiff shall held the ecntract and 
earnest money for the mutual benefit ef the partive, and that 
it ehall be his duty im cease enid earnest money is retained to 
apply the exme, firet, to the payment of expenses inourred by the 
vender, and, svcend, te paywent “te rendor’'s broker of a commission 
of $600. * * * for his services in procuring thie cantract, 
rendering the overplue to the vendor.” Inetend ef requiring euch 
earnest money he teok a note from Garrod, and efterwarde returned 
it, thus depriving the vender of the right te exercise his option 
to retain the money out of which the commission wae to be paid. 

in view of these terme of the vontract between plaintiff 
and ¢efendanta the evidence adduced and improperly rejected would 
Gieclese that he did not oarry out hia part of the contract. He 
dic not, as recited in the contract, receive and hold the eum of 
"$1,000 eut ef vhich his comiscion under certain contingencies 
was to be paid, and without defendant's knowledge or consent 
accepted and subsequently surrendered Garrod’s note as o substitute 
therefor. 

it is said in Zilgom v+ Mason, 158 111. 304, (repeated 
in Box v+ Ryan, 240 [11+ 302), that “an agreement by o real estate 
broker in procuring a purchaser not enly implies that the purchaser 
ehell be ene able to comply, but that the selier and the purchaser 
must be bound to each other in a valid contract, * * * mutually 
obligatery upon the vendor and the vendec." That ig not the case 
here, The contract provides that in case of satorial cefecta found 
in the title that could not be cured within fifteen days it should, 
at the purchaser's eptien, become absolutely null and void, ami the 


earnest money should be returned. It iv clear that the objection 
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to the title war well taken as the defect could not be cured or 
removed without « modification ef the contract, or its canceliation 
and entering into one containing different tarme. There was ne 
obligation, therefore, on the part of the purchaser te take the 
property with such defeat of title. 

It was mot the fault of the parties to the contract that 
Plaintiff made 2 misdeuecription of the second encumbrance. Whether 
it amounted to a misrepresentation er en innocent mistake, it was 
the result of hia negligence, soting ae broker fer both parties, 
for when he drew the contract he had before him a proper description 
of the encwebranee furnished him by defendants. He owed them the 
duty of drewing the centract in eccordamee with their knewn inten- 
tions. Thies he did not do, Wut drew ome not enforaible against the 
purchaser, and in whieh there was not a mecting of the minds of the 
parties, the purchaser supposing the terme of the mortguge he would 
be expected to mect were ag stated in the contract, and defeniants, 
that the terms as they appeared ef reecerd were properly recited. 
The contract was unenforcible by reason of such mutual mistake of 
fact rendered so by plaintiff's own negligence. It is the duty of 
a broker to exercise reasonable gkili, osre and prudence, and a 
breach of any of these furniches « right of action on the part 
of hie principal. the mature of pleintiff’s employment by 
defendants was to bring te them a purchaser ready, able and 
willing to purchase on the terms at which they offered to make 
the sale. He brought a purchaser on different terme that the 
latter would not aecept and with which his principal could net 
cemply. He did net carry out such an srrangement as he was 
employed te make. hile the contract iteclf provided for the 
amount of the commiesion and how it wes to be paid “im procuring 


the contract,” yet i¢ was contemplated that the contract would 
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be drawn up in accordance with the actus] cenditienm ef the title 
plaintiff wae employed te negotiate. 

We think the eourt erred im ite rulinge upon svidence 
end in instructing a verdict for plaintiff, and net granting a 
new trial. 

Agcordingly the judgment ig reversed and the cause 


Yromanded » 
REVERSED ASD REMANDED. 


Gridley and “ollm, JJ., ¢eoneure 
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173 =~ #31784 tJ 4 CY Loilhe O hed >) 
GUSTAV HOPPMAN, , 

Appellee, ) APPEAL PROM CIRCUIT 

Ve GOURT OF COOK couNTY. 

PRASK SCHAFER and 
ANNE C. SCHAFER, 

Appellants. 


WR. PRESIDING JUSTICN BARNES 
PRLIVERED THE OPINION OF THE COURT. 


Defendants filed an attachment against plaintiff and 
gave a bond for $700 therein with the Maryland Casualty Company 
as surety. The attachment wae quashed and a demand made upon 
the obligors to pay the sum of $700. On their refusal to comply 
this suit was brought on the bond. Honsuit was taken agninet the 
company and the declaration was amended, Defendants did not 
-file pleae to the amended devlaration. 

The attachment issue wes first tried in the proceeding 
againet Hoffman and decided in his favor. He claims domsges for 
attaching his bank account and depriving him of its uae, and for 
nis expenditures in the attachment eauit. From a verdict for $400 
in his favor thia appeal was taken. 

Aa the ease was finally submitted the jury were limited 
to a finding of the velue of plaintiff's attorney's feos in getting 
the writ of attachment quashed in the attachment suit. In the 
attachment suit $130 were demanded! and $87 allowed. The bank 
account attached amounted to $531.63. In procuring the quashing 
of the attachment im a case involving such a small amount we think 
the allowance of $400 ap attorney's fees was exeessive and 
unwarranted. 48 we may take judicial notice of what are 
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reasonable attorney's fees under such a state of facta we deen 
it unnecessary to analyze the evidence offered on that point. If 
plaintiff will remit to $200 within ten days, the judgment will 
be affirmed for that amount. Otherwise it will be reversed 
and the cause remanded for a new triale 

AFFIRMED VOR $200 OM MEMITTITUR. 


Gridley and Yella» JJe, concure 
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STABLEY LITV ICRI, 
Appellee, APPRAL PROM SGPENIOR Govnt, 
Ve COOK SOUWTY. 
CULY CF GAICAGO, 
Appellant. 


MR, PRESIDING JUatiGs sAnuas 
DELIVERED TML OPINION OF Tas COURT. 


This appeal ia from a judgment for $7,500 agninst 
the City ef Chicege entered om the verdict of a jury in a 
personal injury suit. 

&e te appelient - the ether defendants being found 
not guilty - the couse of sction is prediested on negligence 
of the city in its maintenance of Jist atreet im permitting « 
hele te exiet therein with eetual or constructive knowledge of 
ite existence, by reason of whieh an automobile in which plain- 
tiff was riding ron inte the hele im question whereby as « 
proximate result plaintiff wac badly injured. 

We think mene of the cilieua iow eovtranth is well takene 
The first point that there sheuld have been a directed verdict 
for defendant is tased on the contention that there ie ne proof 
thet the city head notice ef the aliegud defective condition in 
eaid atreet, or that by the exercise ef erdinary care it could 
have hed motice thereof. A witness who lived meurby teatified 
te the exivtence of such Kole fur a yeur or more previous toe the 
accident, ami that it hed been growing larger, wider and deeper 
in the mecntine. The hole was ioested underneath the viaduct 
over whieh were elevated railresd tracks. Slet street is a paved 
etreet on which there are strest cars which pases underneath the 
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vieduct. The charseter of the street as disclesed from ita use 
for traffie and street cars ani as testified te and shown by a 
photograph, is such that if a hole of the elise described exiated 
there for a year or so, ae testified to and not denied, it could 
hardly have eeoaped the attention of city authorities in the 
performance of their duties and, therefore, the city may be deemed 
to have had constructive notice thereef, amd the jury wae juetified 
in eo finding from euch proof. “Generally, it ie a question fer 
the jury whether a city bee hed notice of a defect in o street, 
Where the fucts are widieputed and but one reseonable inference 
cam be drawn from them, it then becomes a question fer the court." 
(Boender v. City of Survey, 251 Thle 228.) “¢ do not think, there- 
fore, that the element of netice of the defect, in the absence of 
direct evidence on the subject, gam be said to be lxscking eo as to 
have justified granting defendant's motion for a verdict. 

it ie urged thet there was no direct proof that Sixt 
' street was im the City of Chicsgo. A witneas who teetifica to 
having observed the bole for s apace of a year before the accident, 
testified that he wags familiar with tae looxtion “in Chicago of 
the viaduct at Stewart avenue and Slst street.” And ether witnesses 
located the viaduct ae at Stewart avenue and Jist street, ané plain- 
tiff testified that the accident happened im the City of Calesges 
This was adequate proof thet the pl«we of the cecident was on Slat 
street in Chicago, and that the strect was cubject to defendant's 
sontrol and maintenanee as a public atreet in seid city. 

it is urged tnat the inetructions given fer pisintifr 
are misleading because the jury are not told therein thet the 
plaintiff must prove that the accident took place upon a street 
ef the city, and that the city hed actual, constructive netice 
of the alleged d«fective comdition ef the street in question. 
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miy four instructions were given at plaintiff's request. one 
of them purported to aot up the elements of the cause of action 
or what was required by way of proof to support the allegations 
of the declaration. They were stock instructions eon the weight 
of evidence and damages, and no defect in them is peinted out. 

it io urged thet preper preof of the skiagreaphs intro- 
éuced in evidence was not made, claiming that nene ef the matheds 
pointed out in Stevens v» Illinois Comtral Rs Be Soe, 306 Ill. 
370, for the dctermination of their accuracy wae followed. ‘The 
methods there pointed out were not claimed to be exclusive, the 
court saying, “but whatever method is used ite accuraey must be 
eatablished before it is admitted.” Ye de not find from the 
recerd that any objection was maie to the accuracy of the skiagraphe 
introduced. The only objection noted in the record is ae to their 
identity, about which there seems to have been no question. Sefere 
such objection was made the pietwres hed already been “reacd" to the 
. jury without any objection to their aceurcey or the methed ef 
taking them. 

The contention that the verdict amd judgment ore acainest 
the lav and the evidence is based on the slieged ineufficionsy 
of evidence already considered. It is cnough to say ae to the 
Claim that the daemges are axcessive, «ithout discussing the 
character of the injuries, which were severe and are pormancont, 
that we find me occasion for disturbing the verdict. 

APP THME 3g 

Gridley and Yells, JJ., coneure 
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BLAUER-GOLMITGRE COMPANY, 


Appeliant. APPRAL PROM CIPcurr 
Ve COURT, COOK COUNTY. 
EURERG MIG. COMPANY, 
appellees 


WR, PROGIDING JUSTIGR BANNER 
PERLIVEREY THe OPINION GF THE COURT. 


This is an appeal from a judgnent egainet plaintiff in 
& replevin oait tried without » jury, and an ordor fer the 
iasuance of a writ of reSerno habendgo- 

The action was begun to recover frem defendant 120 
¢ompleted combination lampe and clocks commonly called “lampelox,* 
and 228 gight-day "Seasions” clocks. Under the writ the sheriff 
selesd and delivered te plaintiff 120 Lampclox, 129 /exssions 
‘ @leck» with frames, and 16 without frames 

it ie urged as ground for revere) that the title te 
the property replevined was in plaintiff. 

The quection arises under a written agreement in the 
form of a letter from pisimiiff te cefendant which was socepted 
by the latter and reads eax follows: 

| "april 17, 1926. 
iar forthecietes hssse 
Chicago, Tllinois 


Attention: Mr. J+ Kernes 
Gentlemens 

You will pleace manufacture for us twe thousand 
(@000) Lampelex in aceerdanee with the sample of the sone 
submitted to you, the same to be complete in all respeets 
with materials to be furnished by you, ond te be of the 
quality as represented by yeu and to be anuufsctured in a 
gook, workwanlike ond eubdetantial manner except that we 
are to furnish you the clocks in purfect condition, which 
you are te place in said Lempclox, all wirimg therein te 
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ve insulnted ame to pass 211 fire requirements. Delivery 
te be wade at the rate of twe Bundred (200) per week 
Coumenecime two weeks after wamples are delivered. These 
aré te bo pushed in paper curtons to pase interstate 
Commeres tranaportation requirenenta, fer which we agree 
$o pay you at the rate of 09+26 froebe our offices, terme 
thirty days after delivery. 

his order is given you with the ¢ xpress agreanent 
that you shell net curing the lifo of theas patente 
manufacture er diotribute the samo erticld, er any 
imitation thereof, for any other porven or concern, and 
we hereby agrae is purehase aii ; Lox from you ex- 
@lusively se lemg aw your price mects eompetition. 


Blauer-doldatone Cee 
Joe Guldctone, Prese 


— Sitges Cee 
Jemes Kernea, Prea.* 

vefendant preceeded te menufecture the lampelex (a 
combination lemp and Clock), the sloeks being furnished by the 
Plaintiff, and all the other saterigle entering into the erticle, 
including the leber, being furniahed ty the defendant. beliveries 
were made under the comtracs& beginning in Bay, until September 20, 
put controversies arising were atepped on two cocasiona, 

Plaintiff being derelict in ite paymente defendent wrote 
piaintiff Auguut 2nd, that unlees it remitted for 2.11 past due 
imroices an¢ srrangements were made to take owt all ready lamps 
contracted for within four daya defemiant would take imuacdiate 
aetdon te eellect the unpaid past due secount amid to dispose of 
the ready Lompelox, end fimish and cixpose ef tne balance ef the 
Lempelox. én adjustment wae evidently reached, for on sugust léth 
& wupplesentary agreement way entered inte #heravy ;laintiff 
agreed to pay “fer merchandise from the Hermes Mige co+, within 
ten daye from the dete of she inveices, less 2%," all merchandine 
toe be inapected by plaimtiff before it left ¢efendant, and ony 
merehkandise ec inepected te be comuidered eatisfctory im all 
respects. On September 28th defendant notified plaintisf by letter 


that by reason of plinimtiff's feilure ené refuesl to camply with 
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the terme of the sgrequent, as eo modified,defendomi elected te 
Geclare, and cic deolare, the contract terudmated as ef that 
Gate, and would proceed to diupowe of the made@up clecks in ite 
pesseselion unier the contract, end finish and dispose of the 
balanes ef Lampelox on plaintiff's order. 

Sbout two weeks before the replevim ef the 120 Laupelex 
Goldstone, plaintiff's president, iuepected them at defendant's 
factery end passed them oe ©. Key and afterwarde hadi a sonver- 
eetion with Rermes, defendant's president, euying thet he needed 
thewe Lampclew badiy, amé wae told by the latter that ke weukd 
mot deliver them anlese cefuniunt agreed to take eli he had is 
process ef wanufucture anc sivaighticned up the aeueunt. In that 
conversation Goldstone complaimed thet certain isepeiex previeusly 
delivered were defvotive ané had Geen returned by Customerg. In a 
#tili later conversation he tevtified thet he aeked Eurnes to 
éeliver the completed Lumpelex amd return the clecke thet were not 
eempieted, aud that be offered te pay for these thet were completed 
and being “held up,” and at that time meade o writiecm demand for 
possession of the "258 Seselene clecke;” thet hernes refused te 
make delivery of the completed and inepested clocks wless plain- 
tiff agreed to take those he bad in process of mamefacture. in a 
later converestion he teatified thet he represented that he was 
willing to poy for the completed Lempeiex, bul under no elroumstances 
would he take those mot sewerding te gample. *leimtiff received 
an inveice “eptember 14 fer 74 Lempelex ot 99045 exch, $684. 

He eleined the ewount wae wot due because he had not inepected 
them a provided for in the supplemental agreement. The 220 
@locke were neeked, ready for anigment, but not shippec because 
mot paid for. 

It is the contention of appellant that the goods 
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contracted for and replevined were appropriated te the contract 
and that the title te them passed te appellant, and thatthe 
facts bring the ease within Mule 4 (1), seo» 19 of the Illinedis 
Seles Aet (ohm 12le, par. 22, Unhill's “tates 1927), and cites 
Eugin v> & MH UG+, SAL Tlls S15 

it is the contention of appellee that because it is 
agrees in the acespted letter ef April I?th thet plaintiff is 
to pay defendant at the rate of 99626 feoebe plaintiff's office, 





“terms 30 days after delivery” that the rights of the parties 
were determined by Bule 5 of suid eection, which provides: *If 
the contract of sale requires the asller to deliver the goods to 
the buyer, or ct a particular place * * * the property docs not 
pase until the goods have bewn delivered te the buyer or reached 
the place agreed upon." 

The agreement provided fer delivery at plaintiff's 
office, feoebe It was said in Seok Breving so. ve Yaoemros 
“488 lle App, 387, where the vendor ngresd te #¢11 and deliver te 
the vendee beer feQebe at tho vondes's place of business, that 
the delivery must be at the vendee's Aowe or place of businens 
before title therete vested in him. Im the Rudin case, supra, 
the court in considering whether the goods were “unconditionally” 
appropriated to the contract by the selier so ase to pass title 
@aid thet the sete performed by the vendur im shipping the goods 
te the vendes in that case were the same «3 if the shipping had 
been made in avcordumee with the terms of the contract. Under 
those circumstances it held thet the delivery of actual peaseasion 
was not necessary to pass title. But here defemdent retuined the 
goods because they were not paid fer according te the terma of 
the contract, ond rescinded beesuse of the breech thereof and 


gave notios of its election so to de, as provided for under section 
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65 of the Unles Act. Sefendant wan met required to co om after 
that time colivering under the contract witheut reeeiving payment 
therefor. (Burt v» Garden City Samed Cos, 237 Ik» 4973, 481.) 

Purthermers, dofendemt had a lien for laber, skill er 
taterial expentied upon ithe chattels fer the contract price fer 
euch expomiiture (che 62, pare 68, Gakihi's ‘tate. 1927), ond 
under section 54 of the Sales Act wae entitled te retain possenaion 
of the goods until payment or tender of the price, they having been 
sold om credit and the term of eredit having expired. fhe tender 
mde wos not for all of defendant's lebor and expenditure, and the 
demand waz for only a portion of the goods. 

in Zemergon w+ Seukay Drege Corps, 197 Me Vo Be 580, 
there woo a somewhat similiar atete of fsete where certain materials 
were furnished by the plaintiff te the defendant, from whieh the 
defendant was te manufacture dresses, Deliveries ef dresses were 
made and mot pald for. Thereafter further deliveries were refused 
“emd replevin preceedings were instituted. It was there held that 
the plaintiff was not entitled te the return of materials furniahed 
wulees he teok care of the oartiean's lien, whereby the veiue of 
the meterials was enhanced. 

Replevin lien only by the owner or person entitled to— 
the possession of the goode. If dsfendant was entitled te a liea 
om the goods in its poasension or to retain them until payment or 
temier of the contract price, the setion could not be maintained, 
and only am aation fer olicged bresch of the contract weuld lie. 
(38 Cye. (Sules) 6123 Boverntiok y+ Fergug, 71 Ill» 105.) 

it does not appear from the evidence wheather or net 
there waz any iabor expended on the Sessions clecks replerinede 
If there was defendant had a lien therefer under the statute 
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amd plaintiff weuld met be entities to their poveession without 
satisfying it. The burden wee om plaintiff to shew hie right 
to their pessecsion, and, therefore, to shew that ne iebker had 
been expended om any ef the mterial so replevined,. 
Ae $6 the rulings on evidence vwomplaimead of, we find 
nO reversiblw srror omé think the jucgment should te offirmed. 
AP?IREED. 


Gridley ant “elle. JJe, coneure 
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WORREG CHUDOH et ale, } 

Appel lecm, 

APORAL PROM BUWICTIPAL 
Ve 
COURT OF CHECGO. 

BARRY SCRRRIDAR, 

Appellant. 


Mi. MOSTRING JUSTIGCN Bvnmee 
PRLIVERED THE OPINION OF TH COURT. 


The judgment herein apgealed from wae entered by con- 
fenelon Auguet 6, 1940, against dufendant, fer July and -uguet 
rent of coriain premiaes leased to Lim, and atterney's fees, 
pursuant to terme of the lense, aggregating $175, for about 
half ef which defendant admits liabilitye <A motion to vacete 
the sama was presented ia sours November 15, 1996, and after a 
‘hearing had thoreom, with « supplemental petition filed by leave 
ef court, the metion was denied. 

The emily exease offered for delay in presenting such 
motion wae that negotiations were pending in the interim for 
settlement of the judgment. fhe eourt may well have regsrded this 
ae @ poor exeuse and thet there was a lack of diligence in deferring 
the motion fer as leng a time. 

Ve eummot cay, therefere, that the court abused ites 
diseretion in denying the motion, whatever may have beon the merits 
of the petition hed 1t been presented within a reasonable time 
after knowledge of the judgment. 

APP IRWG Ge 
Gridley and Yelle, JJ+, concurs 
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HARTMAN WUNRITUSH & CARPET COMPANY, 
@ corporation, 





Appellea, APPEAL FROM 
¥e MOWISIPAL COUKT 
HEBAY MGW SCHIMA et mies OF CHICAGO. 
HERRY WOVSCHINE, 
Appellant. 


BR, PRESTO OG JUSTICn BASES 
DELIVERRD THR OFIRIGN OF TBR COURT. 


Taie in a replevia suit in which a verdict wae directed 
for plaintiff. 

Pinimtiff's evidence was te the effeet that Movschine 
purchased a phonograph from plaintiff on the inetaligent plan on 
September &, 1925, and te secure deferred payments execute: « 
chattel mortgage thereon contzining the usual clause as to the 
right of the mortgagee te take posseacion on defeult of payasent 
ef any imstelimentj that the inatelimentes were to be paid on the 
8th day of each month thereafter (except the last inetsliment)s 
that plaintiff's acme eenaes on Mowaehine after ten instaliuaentes 
were due and hed not/paid and asked for payment of the same, and 
Mowschine refused te pay ond refused to return the phonograph. 

Bone of this evidence was denied, 

The defense ealled Meowechine’s cistor au a witness and 
effered te show by her that the phonegraph selected by her brother 
at the time of the purchase wae mew and in perfect condition, and 
had a dull, satiny sehogany finish; that om unpecking the phomegraph 
delivered it was found to be covered with scratches and indents tions 
and had the sppenrance of having reecived rough usage ond of not 


being new; that the same day or the following éuy Mowschine 
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notified plnintiry of ite ceundition and demanded delivery of uo 
phonograph in conformity with the one purchaseds that plaintiff 
gent a person to examine the same, and later one of ite employes 
come and aticmpted te fill up the seratehos and indentations, and 
polish the cabinet; that the result was umeatiefactery, and another 
employe came amd repelished the 2abinet, making ita surface bright, 
ehiny and ollyj thet plaintiff wae motified that 1% wae net satia~- 
factory amc sgreed to make « further inapection, but did not, that 
thereafter whens plaintiff demanded. the fivet payment defendant 
advised plaintiff ef his willingness ond readiness to make the some 
provided a phonograph like thes selected wag delivered; that 
thereafter defendant notified plaintiff thet he did met desire te 
keep the phonograph ee deiivered mé insisted upen celivery of one 
of the (eeeription purchsects thet plaimtiff refuee te make euch 
delivery, omd refusec to accept wack the one delivered; that defend~- 
ant offered to return the ene delivered on return of the money he 
“hed paid om it. The court ruled that the evidence was inedmiarible. 
No further testimony was offered ami « verdict for pinintiff wes 

| directed. 

The only point raised on thie appeal ia se to the ade 
missibility ef the offered evidence. 

Replevin is a poseeseory sotion, and only the question of 
the right te posseeszion is involved. In his affidavit of merits 
Mowsvhine denied unlawful detention, alleged that ae hed purchased 
by sample, and mace a payment thereon, that the poonegraph delivered 
wan damaged avd not in accordance with the sample, amd th=¢ plain- 
tiff refused to return the money paid or carry out the contract of 
purchase, Exeept as to the claim of unlawful detention, which 
defense vue not maintained in view of appellant's default and the 


: provision ef the mortgage for taking peesession on such default, 
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none of the defenses so made is appropriate in an action of 
replevine Gut the jucgment herein for plaintiff dees net pre- 
clude the purchaser from & suit precieated upom his cisim of 
breach of contract. (Fairbanks ve Malioy, 14 tlle Apps 277+) 
if éefendant did mot got the phonograph he selected and whieh 
plaintiff agrecd te seli, ami plaintiff refused to replace i% 
with another phonograph, amd defendant promptly resesinded the 
ecniract he might recover back the payments made on the purchase 
in ancther form of action. (Hgwe Maghine Coe ve Sidide, $5 11. 
333.) Sut in this form of action thare wee no error in rejecting 
the offered evidence, and there being me evidence tending to 
contrevert plaintiffs right te poesession under the terms eof the 
mortgage, the judgment is affirmed. 

AW? TRME ve 


Gridley and “elle, Je, concur. 
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SOHEPE EB. DAVIDSON, 
Appellant, } APPEAL FROM MUOWIGLPAL 
We COURT OF CHIC. G6, 
Je CO. Mon, 
ppelles. 


Be PASUIDIBG JUSTICR BARRES 
DELIVERED THE OPINION OF THE COURT. 


im reopening a judgment by confeesion against defendant 
for $186 fer rent alleged to be due fer the monthe of March and 
April, the laet two months of the lense, and on trial before the 
court of the issues raised by defendant's affidavit, the former 
judgment was vacated and a judgment for costs rendered herein 
for defendant. 

; Gade efficavit of merits sets up that defendant refused 

to pay the rent fer the month of February, 1026, until sufficient 
heat was furnished, and that plaintiff said thet if he would pay 
for the month of Februnry and move befere March he would be re- 
leased from the leases accordingly he paid for the month of february 
on February 7th and yaeated the apartment the some day. 

Defendant's testimony was that the conversation and 
agreement with regard to the release was had with the father of 
plaintiff, and that Be complained of the ineufficieney of the heat 
im Zovember, 1928, and that he etarted te complain about the heat 
in April, 1924. Davidson's father, who collected the rent - dut 
eas mot shown te have had authority te aance] the lease or release 
the lessee, - testifies to the effect that he had no conversation 
with defendant about hest curing the winters of 1925 and 1946, and 


@ié mot relesse him from the lease, and that defendant said he waa 
vi 
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woving beonuge he did net have enough room for his increased 
fomily. Suma davidson textified thet she culled up defendant 
after he moved out amd asked him about the rent, and he enid he 
was good for it and would pay it. Im rebuttal defendant denied 
making wuch a promise. it appears thet a new radiater woe put 
inte his aportment in the fall of 1924, and while there wae proof 
that it dic mot furnish eufficient heat it appears that defendant 
remained in the apartwent and poid remt therefor after the ine 
etaliation in the f211 of 19°94 until he left in Februsry, 1926. 

We think the #videnee wos insufficient te werrant the 
eourt in yvaenting the former judgment. Yhe burden of proving « 
surrender and seceptance rested upon defendant ae eam affiymtive 
defense. (Thompson v- Yexgterm Cagket Coe, 219 Illes Apps lady 
Seemian v. Heerth, 151 id.» 584.) There was mo proof that plain- 
tiff ever consented te or authorized a release. -uthority te 
eollect rent ¢oes mot carry with it the power to saneel the lease. 
‘(Seaman v- Hoerths gupra-) 

Preaumably the proof with regard toe insufficient heat 
was offered on ihe theory of a cometructive eviction, but if eo, 
éefendemt was eatepped by continuing in possession of the premises 
as aforesaid and continuing to pay rent therefor. (Qreutt ve 
ighoam, 70 Ill» Apps 1023 Herfurth v- Sorigan, 207 Illes Appe dig 


Mayers v- Jolmpon, 196 Ills Appe 37+) 
We ave constrained to held thet the court exred in finding 


the issues for defendant ond entering a judgment againet plaintiff 
for cesta. Aecvordingly the judgment is reversed with findings of 
fact and a judgment for $160 in favor of appellant will be entered 
in thic court. 


REVERSED AMD JUDGMENT HERS FITH 
FIRDINGS OF Fact. 


Gridley and Yella, JJ., concourse 
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PIBRINGS OF FACT. 


Veo find that there was me agreement between appellant 
and appellee fer the release of appellee from hin oblige tien te 
pay rent for the months of March ami April, 1926, aewording io 
the terwe of his lease, and that appelies was net released fren 
hie obligation to pay reni thereunder fer the months of Barch 
ama April, 1026. 
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STARLZY SHIMKUS, administrator 
of the estate of FRAWK MILMUSKI, BRROK TO MUWICIPAL 
decensed, 
Defendant in Error, GouRT OF CHICAGO. 
Ve 


AWTOM MARTINKUS, 
Plaimtiff im Error. 


MR, JUSTICK GRIDLEY DELIVERY THR OPINION OF THR COURT. 


im an action of the first elass im aseumpsit, tried 
before the court without a jury, there wae a finding and judgment 
for $2300 against defendant on June 2, 1926, and this writ of 
efrer @ns sued out. 

In hia original statement of ¢laim, filed December 3, 
1925, piaimtiff alleged that, during the life time of sald Milewski, 
_defendent became indebted te Milewski im the sum of $2500, and te 
evidence the debt gave kis “note” fer 42300, and alse a cheek for 
$200, whieh wae dighonorad; thet the note and check are now in the 
possession of defendant, er some one for himj anc thet simce Hilewski'’s 
death defendant haw admitted the indebtecmeas te the former's eatate 
in the wum of $2500, but claims a set-off of $750, of which plaintiff 
has no knowledge. 

In defendont's affidavit of merits he denied each ané ali 
of the above allegations, snd further elleged thet during Miewaki's 
lifetime he and Milewski «are co~partners, deing busineece ae the 
Chicago Clothing Co+, st Eoe 2535 Vest Gard Stweet, Chicegos that 
the ce~partuership suffered such severe losses that the business had 


to be sold and woe sold for 656274 that ites incebtedness was more 
than $8178; thet in order to pay ite creditors and sveid bankruptey 


SMe We ane. 





areas eee. Sve 












‘wold «slogan mt wantd dextt weit to sodden maMl 6) ) 
ideo, dae gabhelt » asw overt oyrul, « soodtiw gaz00 odd onan 


& wedmened doLkt ymtade to smonevatve Lentgise aid at” ca 
yiewoZiM bios Ro pub? Sts edt sabewh decd Dogoite Vkemtalg (O8e, 
#9 ban ,0988% Yo mus ade mt tkwweLtX of buddodat mnood dambe 0: 


ida mt mam Wan Londo Mma eBen vd takd phovoModntd enw dette «ORE 

a 'idewoLtl goats dott be (aks wT ono ames xo a gawbaeted to aotesoam . in 
ofntus grew? acd 9% veomberobat vx bose imbs wad —— we 
VEtiaky Soke to .OOT) Yo Yte-ten o aubake dud OBL” Ye ws wd wk 


Se bus doce belnod of ef2ume ho Sivabil to otiasdmoben al 
o'biawedbi gakuen vod bagel recduw? bao penetregedin oveds walt 
oat on aopmiand gated exes reqeoo stew LMawetiM ow wet wmiteee, t 
duels youuotdld «teense BLED Pew BER soll'¥a 4ood yabehoL? opae - ¥ 
had savakesd od? todd soxeel oxever dove boreYwe-qlisroutrogaeo © oes 
ores saw awombeddohak wet saut 4V2009 rot Dhow waw tne hive of oF : k 
orquesinnd biove hun exwdioore atk yaq of «tobeo wt asd 1OL89 masts oe 


1 - oy 
ty 


defendant waa compelled te borrew money, and did eo, and paid the 
ereditoras amd thet Mileweki, during hig lifetime, never accounted 
with defendant for aie share ef the losses. 

At the conclusion of the trial, during which many witnesses 
testified, and before the finding and judgment were entered, plaintiff, 
by leave of court, filed an amended statement of claim in which 
the first twe sentences of the originel statement were amended 20 
ae to read gubetentiolly aw fellows: That during Kilewski's life- 
time he “loaned or advaneed" to defendant $2305, which owe wag 
evidenced by s “receipt"; that eubwequentiy Aileweski icaned the 
further oum of €200 te defendant, for whick the latver have his 
eheck which wes returned dishomoredy omé that said “receipt and 
éheeck” cannot be obtained by plaintiff becsuce they are in the 
possession of defendant or some ome for him.  «mé the court ordered 
that defermiant's affidavit of merite, previously filed, rien’ as 
: auekn to pinintiff's awende¢ statement of claime 

She alleged reccipt and check were not introdueed in 
evidenve. “hile there waa testimony to the effect that a reewipt 
and a eheck, bearing defendant's algnaturas, were geen im the hands 
ef defendant's daughter, Mre» dune Murcika, curing on evening in 
March, 1925, just before or just after Uilewski's death, she denied 
ever having im her poss¢ssion any such instruments. it woe shown 
by a clear preponterance of the evicenec, however, that in Movember 
or Lecember, 1923, Bilewski beceme a partner with defencant in 
Glething bueiness, EMnown ac said Chienge Clothing “e.j; that 
Ullewski purchased a one-half interest im the business from 
defendant and agreed te pay $5,000 therefor, which sum wee io 
be added te the ansete of the bosinesas thst, to apply on the 
purohase Milewski made two onah payments, aggregating $2,300, 
amd defendant gave him a receipt therefor in the nome of tha 
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Clothing Co.j that Milewski did not pay the balanee of $700, but, 
from the time he made said payments until shortly before the 
business wes cold out early im March, 1925, he acted aw a partner 
in the businces, drew out money from the firm's funde regularly for 
living expenses, and was recognised as a purtner by cuctamers of 
the firm and others; that, when 1 became apparent that the business 
was not profitable and wag euffering continued leuses, Milewski 
urged that it be sold to pravent further Losses} that defendant 
finally sold out the business for eond ‘hing more than $5600, and, 
sith this money and with other tune of his own, paid or liquidated 
the firm's indebtedness to the bank and others, segregating over 
$8,000; and that Milewaki, before he died because ef injuries re~- 
ceived in an accident, did mot contribute his share of the losses. 
The evidence also clesxly showed that plaintiff's demand ie one 
arising out of a copartnerehip transaction, amd that an accounting 
never wae had concerning she affaires thereof between defendant and 
: Milewski, prior to his death, or his legal représentative after 
his deaths 

It ds 2 well settled rule that an action at law will not 
ake in faver of one partner, or his reprosentstive, agnainat a ¢o- 
partner, or his representative, upom a demand grewing out of a 
partnership transaction until there has been a settlement of 
accounts and a balance etruckj and thet this rule prevails even after 
@ Gissolution of the firm, so leomg au there has been no settlement 
or accounting between the partnuera. (15 Eney. Pl. & Prac. ppe 1005- 
8; iavenport v. Gear, 2 Somme 495, 498; Yrink v. Kyan, 3 Seame 


322, 326; Milligan v. MacKinlay, 209 Ill. 358, 360.) We are, there~ 


fore, of the opinion that the entry of the jucgment in question 
against defendant was improper and must be reversed. 


REVERSED SITH FIEGING OF FACTS. 
Barnes, Pe Jey amd *@¢lls, Jo, concure 
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WERDIMO OF FACTR. 


Ye find oe facets im thie ease that pleintiff’s 
demand grows out of «@ copartner ship transaction, which 
copartnership oxinted between plaintiff's intestate, 
Miieweki, and defendant, and thot during Milewski's Lifetime 
there was no settlement of accounts er an accounting between 
him and defendant a8 to said copartnership affairs, am that 
since his death there has not beem any aettlement of said 
affgira, or any accounting thereof, between hig legal 
representative, plaintifr, ond gefendant. 
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JOSEPH SIEGEL, 
Ap 


pellant » 
APPEAL FROM 
Ve 
“amrcee ona SUPERIOR COURT, 
MIBHI“Z RUDIKOF?, CQOK COUNTY. 
Appellees. 


MR. JUSTICN GRIDLEY DELIVERED PHS OPINION OF THE COURT. 


Om February 25, 1926, im a mechanic's lien proceeding 
instituted by Joseph Siegel om April 14, 1920, te enferece the 
payment of $865 for certain claimed extra work, the court, follow 
ing the recommendation of the master te whom the cause was 
referred, entered « decree dismissing complainant's bill fer want 
ef equity, taxed the conte against cowplcinant, and ordered that 
the defendant, Sumuel Mudikeff, have judgment ae at common law 
against complainant for the sum of $296.95, being the muater's 
and stenogrepher's fees whieh hed been paid by Rudikeff. Com- 
plainant appealed. 

In the year 1919, ‘amwel Rudikoeff ond Minnie Nudikeff, 
his wife, were the owners in joint tenancy of the improved premises 
in question, located at 3855 Yeast Folk Street, Chicago. On 
Hovember 8, 1919, Samuel Rudikeff, ae first party, with the 
knowledge and consent of Minnie Pudikeff, entered inte «a written 
contract with complainant, a bullding contractor, second party, 
whereby the latter, for the agreed consideration of $1200 (plus 
one-half the cost of certain mentioned electric fixtures), wan to 
do certain enumerated work in repairing the two-atery residence 
om the premises and changing it into a two-apartment building. 
Siegel egreed among other things to complete all] the work in 


twenty working days after being given possession of the 
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building, to pey for all labor and materiale furnished by any 
sub-contractors, and to deliver back the building to the 

Hudikeffs free and clear of all mechanic's lien claima. It was 
mutually agreed that gaid consideration should be paid in 
installments, each installment to represent 30 per cent of the 
value of the labor and materials then incorporated into the 
building, and that final payment should be made within 10 days 

after the work was fully completed te the antisafsaction of udikerf 
and efter delivery to him of waivers and relesses of #11 liens, 

The work wan not completed within the «tipulsted time ner to the 
gatisfaction ef Rudikeff, and litigation fallewed. Im Mereh, 1920, 
Rudikeff and wife, as plaintiffs, commeneed a euit at law in the 
Coumty court of Cook county, Cave Nee 43842, againet Siegel, claiming 
an indebtedness of $1,006. The original declaration was filed on 
April 2, 1926, onc the sult was predicated om the theery that Siegel 
hed failed te complete the work called for by the contract, and that 
plaintiffe were obliged to have 1t completed by other parties at 
grest expense for which they were entitled to be reimbursed. hertiy 
after ite commencement Siegel, on April 14, 1929, filed the present 
bill againmet the Rudikeffs to enforce a claimed mechanic's lien upon 
the premises solely for certain extra work claimed to have been done 
upon the building. Im the bill, after referring to the mnking of 
said written contract, it ie alleged that thereafter Samuel Rudikeff, 
with the knowledge and permission of his wife, entered inte « verbal 
¢entract with SlLegel, veneer the istter sgreaed te éo and perform 
certain extra work not included in said written contract; that said 
extra work was fully performed and completed om Maroh 12, 19203 and 
that the ressonable value of the same wan $865. The claimed 

extras are itemized in the bill as follows: For enlarging rear 
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porch and rear bedroom and building on addition to roof, $4003 
for new electric wiring, $350; for papering, $365 for installing 
@ plate raii and two radiators in dining room, $40; for building 
new opening for a door in the kitchen on the sewond floor, $403 
totel $865. Om May 24, 1920, the defendants, the hudikoffa, filed 
their joint and several answer, attaching thereto on an exhibit 
eaid written contract of November 6, 1919, and slleging in sub- 
etanece that they had not mode any verbal contract with “degel for 
any extra work.anid that such work a2 was done had been done solely 
under guid written contrat and was included therein» It does not 
appear from the record that, for a period of nearly five years 
after the filing of said anewer, Siegel made any attempt te put 
said mechanio's lien cause at insue, and the same wae not at issue 
when, on May 9, 1925, solid ¢cfendants by leave of court filed an 
amendment (hereinafter mentioned) to theix eald answer, On 
September 21, 1926, the cause, being then at isoue, was referred te 
.& master to take proofs and report his Conclusions. 
In the meantime there had been some considerable activity 
im the suit at lew in the County court, as sppears from said 
master’s report, filed Yebruary 23, 1926, and from documentary 
evidence introduced before him, and from the records of this 
appellate court. To piaintiffs' amended declaration “iegel, on 
April 30, 1923, filed various pleas, including a ples of set-off, 
In hie 0111 of particulars a2 to the set-off he claimed a total 
of $1240 due him from Samuel Kudixeff, - viz, $375 for a belance 
om said written comtract of November 6, 191%, and 9865 for extra 
work done upon the building. The cleim for extres wae itemized 
the same as in the present bill for lien. Although the present 
reeord does not diselose that Minnie Rudikeff formally was 
dismissed as one of the plaintiffs in said euit at law, it 
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eufficiently appears that the parties ther¢etotreated the suit 
as one in which Gamuel Audikeff was sole plaintiff. On June 7, 
1921, after leave of court obtaimed, he filed in the sttit an 
additionel count to the declaration, entitled Somue) Kudikett Ve 
Joaeph Siegol, im which, after setting forth eeid written con- 
tract in hpeo yexrba, he alleged in substance that, although he had 
made partial poyments to Siegel aggregeting $850, Siegel had foiled 
and refused to complete the work on the building according to the 
contract sand ae & result he had been obliged to empley others to 
complete the work te his damage im the sum of $1,000, eto. After 
similar pleas, including that of the cleimed set-off, had been 
filed to the additional coumt there was a trial im the County court 
in June, 1921, resulting im o verdiet for Rudikeff for $536. In 
September, 1921, judgment was entered for that amount against Siegel 
end he appealed to this appellate court, where on October 30, 1922, 
the Judgment was reversed and the cause remandwd. (Case No» 27,635.) 
The suit et lew agein wae tried in the County court before m jury 
im April, 1925, resulting in a verdict fer Rudikeff for $9135. He 
remitted $510 and judgment was entered on April 19, 1925 in his 
favor and against Siegel for $605. Siegel again appealed to this 
appellate court, where on June 14, 1926, the judgment wae affirmed 
(Case Boo Hy $94.) 

In the seid omendment, filed by leave of court om May 9, 
1925, to said anewer of the Mudikoffs ito the present bill, they 
alleged in substance that the claim of csomplainamt (Siegel) for a 
lien for extras amounting to $865, is the same claim for extras 
which he set forth in his plea of set-off in said suit ot law, and 
that on April 18, 1925, Samuel Kucikeff recovered a judgment for 
$603 ageinet Siegel in void suit at law, which judgment remains in 
fuli foree and effect. Om the hearing before the master considerable 
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testimony was intreduced ae te Siegel's elaim for extras. The 
éefendants introduced properly certified copies of the pleadings, 
eréers and scid final juigment fer $695 in favor of “amuel Kucikoff 
im enid suit at iaw, and argued that the same precluded any recovery 
by Siegel in the present mechanic's liem cuuse for his alleged claim 
for extras, and upom the ground of res adjudicate or esteppei by 
verdict. The master in his report found inter alia that ali the 
items, claimed for extra werk, as contained im Siegel's plea of set- 
off in said suit at law, “were the same as now claimed by him,” and 
that the subject mtter of the present mechamic’s lien case "was 
determined ani adjudicated im said County court «adversely to the 
complainant, Siegel,“ and the uioter recommended that complainant's 
bill be diamissed for want of equity. The Superior court overruled 
all #xeeptions to the master’s report, amd entered the decree 
appealed from, 2a firet above mentioned. 

; éfter reviewing the present record we are of the opinion 
that the Court was fully warranted in diemiscing for went of 
equity Siegel's bill (wherein he soucht to enforce his claimed 
mechanic's lien for extra sork amounting to $865) upom the doctrine 
of extoppel by verdict. In said suit at law im the County court, 
Case Mo. 43,642, whereim Siegel was the defendant, he pleaded by 
way of set-off to Gudikeff's claim that the latter woe indebted to 
him in the sum of $865 for the some extra work as is the subject 
matter of the present iil, and, upon the second trial of smid suit 
at law, the issues therein (beth az to Rudikeffta claim and Siegel's 
claim of set-off) were decided adversely to “Siegel by the jury's 
_werdict, upon which a final judgaent for $603 wae entered agninet 
him om April 15, 1925, and subsequently affirmed by this appellate 
court. In Henna vy. Head, 102 Ill. 596, 602, it ie said: “Where 
some specific fact or question hes been adjudicated and determined 
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im s former suit, amd the sase fact or question is egain put in 
iaaue in a subsequent suit between the same puxrties, ites deter~ 
mination im the former quit, if properly presented and relied on, 
will be held conclusive upon the parties im the latter suit, 
without regard to whether the cause of setion ie the same in both 
suite or not. This species of setoppel is known te the law as an 
estoppel by verdict, and is equally aveileble to a plaintiff in 
support of hie section, when the circumstences warrant it, as chen 
offered by a defendant ag matter of defense. * * ‘“hether the 
agjucication relied on ac am estoppel goes to « single question, 

er ali the questions imvelvec in a cause, the fundamental principle 
upon «hich it is allowed im cither esse is, that justice and public 
policy alike demand that a miter, whether consisting of one cr 
many questions, which has been sclemnly adjudicated by a court of 
competent juriccdiction, shall be ceemed fimilly and conclucively 
settled in any subsequent litigstion between the same parties, 
‘where the same question or questions arise, except where the 
iitigutien is « direct proceeding for the purpose of reversing or 
setting aside such adjudication.* (See, also, Attorney General v- 
Chicago and S. Be Co., 112 id. 520, 5393 right vy. Griffey, 147 


id. 406, 496% Reynolds y. Mande}, 175 id. €15, 618.) Amd we do 
mot think that there is «ny merit {m the contention ef Siegel's 


eounse] that the dectrine in not apolicable in the present case 
beceuse the parties are not the seme in the two suite. “hile it 
is true that im the suit at law im the County court Siegel claimed 
that Samuel Rudikeff alone was indebted te him for esid extra work 
because of a verbal contract mide between Siegel and “udikeff, and 
im the present lien suit Hudikeff's wife (ewnime the premises in 
jeint tenancy with him) is joinec with him ae a defendant, still 
the bagis of Siegel's claim im each caze is the alleged verbal 


eontract made between him and Hudikeff clone. in Hamma y. Read, 
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BupER, page COS, it is seid: “It is sufficient for the purposes 
of the rule releting to a former adjudication, «hen relied on as 
an Gsteppel, that the parties be gubsteantjally the samee* 

Counsel for Siegel further contend in substance that, 
after the entry of the judgment for 2603 im seid suit at law on 
April 18, 1925, if the Budikeffs intended te rely upon “iegel's 
plea of set-cff and upon the verdict and judgment im said suit as 
a bar to the present mechanic's lien preceeding, they should 
properly have pleaded the facets by a cresa-bill instead ef by an 
amendment to their anawer. in support ef his contention ccunsel 
rezers to Jenk Bs 












= RESTHREL LOB. sere » 123 Til. 462, where the 


Court im ita epinion (p. 470}, citing “tery's Eawity Pleading, 
SGG- 393, says: “Sith respect to a mtter of defence, which 
it is laid down that the 





defendant can not avail himeelf of the defence by ples or answer, 
but mast meke the same the subject ef & orese-bi1ll." A sufficient 
anewer to the contention in, we thick, thet when the Hudikeff's 
fileé the amendwent to their omewer, the ecnuse was not at issue. 
Yurthermere, the amendment gave sufficient netice tea “iegel that 
defendants intended te rely apon exic verdict amd judgment «sn a bar 
te eny recovery by Siegel in the peeaent lien proceecing. 

Mor de we think, after reviewing the entire record and 
particulariy the preceedings before the mister, that the court 
erred in taxing against compl<einant the maeter’s and stenographer's 
fess, aggregoting $296.95. %e do mot find that this awount is 
excessive. 

Vor the reasons imdiested the deeres of the Superior 
court ia affirmed. 

APFIREE LZ. 


Barnee, P. Je, and “ellis, Js, concurs 
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LEWIS Ae BAIN, doing business 
ge Le As Baim & Coo, 
Complainant and Appellee, 
Ve AP?EAL FRG 
GLOBE L.UBURY ComPasY, 
a¢ ation, CHICAGO TAUST CIRCUIT GOURT, 
COMP. ¢ & Gorperation, 


COOK COURTY. 
befendsante « 


: 
E 


@m appeal of GLOB: LAURIRY COoMPARY, 
cppeliant. 





WR. JUSTICE GAIGIEY GELIVERED THE OPINION OF THE COURT. 


By this appeal it is sought te reverse a desres of the 
circuit court, in favor of compisinant, entered May 3, 1926, in a 
‘eeeinaie's iien preceeding. 

Im the decree the court, after confirming the muzster's 
report and mking many findings, adjudged thet, umless the defendante 
Gause to be paid te compl<inant within three dsye the cum of $2529.69, 
with five per cent interest thereom from sugust 19, 1924, to- 
gether «ith the cocts of the suit including master's fees and 
expenses of $256.45, che premises involved be sold, ete», subject, 
however, to the lien of « certain trust decd rumnimg to the Chicace 
Trust Company, os trustees, dated Deeember 7, 1923, and reeerded 
shortly thereafter as Locument Ho. 6,221,485. | 

Complainant's bill, filec November 5, 1924, seught the 
foreclosure of the claimed lien for furnishing ond installing in 
the new building wpen the premiaes certsin “finishing” plumbing 


materials. <‘oemplainant furmished an estimate on Kay 7, 1924, te 
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Gs T. Luckow, president of the Glebe Laundry Ce., and started the 
werk curing the latter pert of gume, 1924, and fully completed the 
same on August 19, 1924. He was not peid anything fer this *finish- 
img" work. Sarly in the summer of 19°35, imckew, them the oumer of 
the land, erranged for the erection thereon ef the building te be 
used by the “lobe Leundry Co. in connection with ite laundry business, 
and im August he made a verbval errangement with ccnghnStianl whereby 
the latter was te do the “roughing in* plusbing work, according te 
the plans made by iuckew'« architect, om a time and material basis 
Plus « reieomable allowance to compluinant for his overhead expense 
and his profit. Nothing wee asic st the time <x to whet per cent ef 
the cost of the work should be allowed fer said overhesd expense 
and prefit, further thon th:t complainant (who had done considerable 
plumbing werk for Luckow im preceding years) exid he «ould not over<- — 
sherge Luekow. fter procuring « scopy of the plans, compl inant 
‘started im upon the work and fully completed the same im Mareh, 
1924. As the work pregregsed he received payments on acceunt, and 
he was finally paid in full for said roughing in werk - the last 
payment being received om Say 10, 1924. The paymente sagcregated 
$9,638 2784 

The errore eesigned by counsel fer the Laundry Oe, as 
we view them, imvolve the decision ey us of only two questions, 
viz, (1) @ae the work of complainamt - the *rouching in” werk and 
the “finishing” work done umder md by virtue sf tee distinct con- 
tracts or only one? (2) ff there were two contracte mide and twa 
distinet jebe dens, does the fact thet compisinant signed and 
éelivered, during January, 1924, two waivers of lien prevent his 
maintaining s lien for the work he did snd the materials he fur~ 
Biehed under the finishing contract or jos? 
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The following additional facts im substanee are disclosed 
from the evidence: Under date of December 7, 1945, the Chicago 
Trust Go. (hereinafter e2lled the Trust Co.) made a building lean 
to iuckew for $100,006, as evidensed by the 19 notes of iuckew ant 
wife, secured by their above mentioned trust deed. Under date of 
December 17, 1923, luckow and wife conveyed the premizes by 
warranty deed te the Laundry co. This deed waz recerded om “pril 
22, 1024, as Document Ne. 3,377,954. “hile the roughing in work 
Was progreseing amd complainant remicring etatementse or bilia from 
time to time, the some were spproveé and paid by iuckow or the 
Laundry Co., or by the Truat So. om account of said lean. At no 
time, with possibly one exception, Wae any question raised aa te 
the charges for the work. iuckow ence asked complainant her much 
above actual cost he was charging fer overhead expense and prefit 
and complainant replied “sround fifteen and fifteen." This 
expression means ameng contractors that 15% for overhesd expense 
amd 25% for the contracter's profit are added te the cost of the 
lsber and the cost of the materials. ‘Prier te the time compla ina: 
received payment in full for the roughing in work he wae not avked 
te furnish any itemized statements chewing the sctusl coct of the 
labor and materials. ‘Under date ef January 1, 1984, - after 
compisinant had been paid by Luckow $3000 on account of anid work, 
and at = time when complaimant was seeking further payments on 
account through the Trust co., complainant sigmec and delivered a 
waiver of lien, in the ordinary printed form, in which, after 
reciting that "iL. ie Bain & Co.” had been employed by iuckow te 
furnish "plumbing lcbeor oad material" for the building (giving ite 
leeation), it is stated that “the undersigned, fer and in con- 
sideration of ome dollar and other good emi valusble considerations, 


éeen hereby waive and release any and a1] lien, or claim, or 
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right of lien, om enid above deveribed building amd premises * * 
on secount of labor or materinis, or both, furnished or which 

may be furnished by the undersigned to or om sccount ef asid Ge T,. 
Luekew for said building or premises.“ Under date of January 19, 
1924, “sen complisimani wan seckinge through the Trust Ce. a further 
payment on acooumt fer the roughing im work and reecived it, sei 
when Luckow wae seeking te be reimbureed out of the moneys in the 
hangs of the Trust “oe fer the $5,000 he had previously paid 
6emplsinant, comspiainens signed amd delivered another instrument, 
in which it is stated, efter certain recitals concerming “plumbing 
amé sewerage.” that the umccrsigned does hereby esive and releose 
“amy amd ali lien or eluim er right ef lien im and to the premises, 
or the building or improveuente thereon, * * on account of labor 
or materials, er both, furnished, to the axtent of 7,576.51, by 
the undersigned in connection «ith such werk or ethersizce.* 

Early im My, 1924, after eompisinant hed fully completed his 
verbal contract fer the roughing in work, and after he had been 
paid therefor (except a amell finel peynent of $162.85, “hich he 
reeeived on May 16, 1924), ‘uckow, « cting as president of the 
Laundry So. (the then owner of the premises) requested complsinant 
te furmiech kim with am setimate of shat he ~ould charge for the 
furnishing and inetelliing sf «ertain “finiching* plumbing mterialgse 
Seeut thie time Luckew hac turmed over te one Fred Boegershaucen 
the «ork of supervising the further construction of the buildings 
Gn Easy 7, 1924, ecompleinant, complying «ith Luckos’s request . 
fer such an estimte, =erete him a letter, which was introduced in 
‘evidence. fter referring te iuckes's request that complainant 
“make a survey of the work in cur line required in your laundry 
Dudléiag * * im order to arrive at the approximate coet ef 


completing same,“ the letter mentions im itemiaed form that 
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various "“finishing* materials of certain kimds amd sizes should 
be installed, viz, «ash sink, porceluin urinal, 21 lavaterics, 

19 cleset outfite and 14 shewer baths, and comoludes: °The 
approximate coset for the lebor and material fer the above inetal- 
lations will be $0875. We have met been advised by you as to the 
further extension of emy six er four inch pipex vhich you Bay 
require in het water tank heaters, recf tank consections, or 
washing mehine connections, and aecordimely thene items are met 
imcludeé im this astinate." About Jume 1, 1944, Luckow requested 
eomplaiment te eee Soegershausen regarding certain changes im said 
@etimate as te the cheructer and kind of some ef said fintching 
materiels. Yomploiment did se «md certain changes from the 
estimate were egréeed upom at a slightly deore:sed total cent. 

On dume 28, 1924, the Laundry Go., per luckow as president, srete 
complainant, calling attention te the fact that “eniy « very emall 
pert of the equipment has been dclivered,” viz, only"s couple of 

* jevateries and «= fee teilet bowls,” and directing complainant te 
"places the order fer complete ecuisment at onmcee“ and that “the 
imetallatiocn be made sithout any further delay." ‘Thereafter 
cemplsinent guehed thie sork and completed it, ae above stated, on 
suguat 19, 1924. About «ugust Gih he rendered 4 statement for the 
cost ef seid finishing work done during July, €1925.57, and Luckow, 
though met objecting te the amount, wate thet he would not pay 
anything watil the job wee completed. uring the latter part ef 
august complainant rendered a Be aoRe statement for «ork done in 
<mguet sad up to sugust 19th, $1004.12. Subsequently Socrsershausen 
requested that both ef these statements, aggregating ¢£2829-60, be 
more particularly itemized. Yhia complainant 414, whereupon beth 
iueckes and Seegershausen demanded that, before payment ef the 
stetcucuts be made, eouwpleainamt should render itemized atatements 


Of the cost of all lsber and materials on the previously 
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completed roughing im work. Complainant refused te do this, taking 
the position that that work hec been dome under a separate contract, 
which contract had been fully completed and his bills therefor, not 
evjected to, had been paid im full. So specific edjectieus were wade 
te the amounts of the bills rendered fer asid finishing «ork. Iuckew 
testified: *i sald to Sein I woulé not pay him any mere bills unless 
he geve me am itemised statement shewins iabor ond material” on the 
previcusiy cemplicted roughing in jebe 

After _a review of the evidence. we think it clear that there 
were two seperate and distinet centracts made ~- ome for the "roughing 
im” work, which work vas fully completed ond compisinant paid there- 
for, and tne cther for esi: “finishing” work. <aé we are alse of the 
opinion thet when, em Jamuery 1, anc Jonmary 19, 1924, compleinant 
signed amd delivered said «nivera of lien, 1: was the intention of 
@1ll perties et the time thsi seid waivers applied only to werk ¢ene 
emda te be done on the roughing in contract, which was the omly con- 
tract then in existence, amd that said ~siveres camnet, uméer the facts 
emi circumstencea in evidenes, be treated ae wnivers of lien fer said 
fimishing werk. ‘his holding, we think, iz im accord with the 
feliewing authorities. 2nuleen y- Manske, 1°96 Ili. 72, 79 (cited 
Sremekle, 49 111. 394, 40°): Pagmeeso 
» 28 Reb. 488, 4883 






ve Esber, 221 Pa- St. S263 3 
Pahllips om Meehsniest Liens (2né Bd) see. 273. 
Yor the reasons indicated the deerse of the cirewit court 
is affirmed. 
AP? IRME Be 
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PROFLE OF THE STATE OF ILLINOIS =} 
ex rel, KACIVIR JAVONTAG and 
STANLEY DARGUaIS, 

Appelless, 


APPEAL PROM OTKCUTT Court 
OF COOK COUNTY, 


a, 


PSTSR GALSEIS, 
Appellant, 


MR, JUSYIGH GRIDLEY DELIVERED THE OPINION OF THE COURT. 


Yor the ressens indicated in the opinion thie day flied 
in ease Xo. 31523, in *hich Paul Miller ia appellant, the order of 
the Cireult Court of Uook County, entered June 82, 1926, finding 
Peter Gnlekis gullty of sonteapt for wilfully falling te avpear 
before a Navter in Chancery, Juliue H. Miner, and give teetimony, 
fining him #100, and ordering that he be confined in jail *until 
‘such time as he shall offer te comply with the court's order, 
entered May 26, 1926, direeting him to appear before Zaster in 
Chancery, Tulius %. Miner, and to produce and bring with him 
the documents, tooke and memoranda epecified and diselesed in the 
Suboeens duces tooum theretefere served upon kim," is reversed, 

RSVERGED, 


Barnes, ?. J,, ond Welle, J,., concur, 
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PROPLY GF THR STATe OF ILLINOIS 
@x rel, EAZINIA JARONTAS and 
STANLSY DARGUAIS, 
Appellees, 
APPEAL FROM CIRCULY COURT 


OF COOK CoURTY, 


VRs 


ARTON ZYMONT, 
Appellant. } 


WK. JUSPICR GRIDLAY DELIVERED THe OPINION OF THE COURT. 


Yor the reasons indicated in the opinion this day 
filed in case No. 351593, in which Paul Miller is apeelient, the 
order of the Cirewuit Court of Cook County, entered June 22, 1926, 
finding Anton Zymont guilty of contempt for wilfully failing te 
appear before a Haster in Chancery, Juliue H, Miner, and give 
testimony, fining him $160, and ordering that he be confined in 
jail “wntil ouch time as he shall offer te comply with the court's 
order, mitered Kay 26, 19236, directing him to nepean before Kaster 
in Chaneery, Julius H. Miner, and te produce and bring with him 
the documenta, books and memoranda specified and disclosed in the 
Subpeons duses teguy theretavore served woon hin,” is reversed, 

REVERSED. 


Barnes, ?. J,, and Welle, J., coneur. 
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AP FROM KUNICIPAL 


PAUL GERHART, 
Appellee, 


Re Ata 


Vea. 


3} COURT OF CHICAGO. 
HGRACE L. SEABED 


thal 


, 
Appeliant. 
MB. JUSTICE GRISLAY VELIVERSD THE OPIZIO“N OF THER COURT. 


In a 4th class action in contract, tried before the 
eourt without a jury, to recover for certain architect's services, 
there was a fimding and judgment against defendant for 3750, based 
upon plaintiff's testimony and certain dscumentary evidence intro- 
duced by him. This sppeal followed. 

The action was cemuenced on Barch 14, 1925. filaintiff 
alleged in hie statement of claim in substanee that im April, 
1925, defendant employed him to render services ae an architect 
in the alteration and reconstruction of a certain building on 
premises owned by defendant, and known as 23-25 Eorth Iliinois 
street, Chicago; that he rendered the required services during 
the months of Hay and Jume, 1920, of the value of 5750; and thet 
defendant, although often requested, hac refused to pay ssid cums 
Defendant in his affidavit set ferth as a defense that, although 
he wee the owner of said premises, he hac lensed the seme to the 
Tllineis Staate Zeitung Publishing Co-., a corporation; that 
Plaintiff «as empleyed by it, and not by defendant, to render 
services ag architect; and thet defendsnt is not indebtea to 
Plaintiff in eny amount. 

When the ease was calied for trial on January =2, 

1926, defendant's attorney moved for s continuance because of 


defendant's unavoidable absence from Chicago. The motion was 
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supported by the affideyit er eaié attermey im which it is stated 
im substance that, whem the case was first called fer trisl on 
January 12, 1926, defendant was owny from Chicage because of the 
illmess of his wife, and that, a physician's certificete being 
presented, the court granted a continuance to January 2imdy that 
affiant imueciately communicated with defendant emi subsequently 
reecived a ietter from him, dated “Dumean, Oklahoma, samy 19, 
1926" (letter attached); and that if defendent were prezent he 
woule testify that plaintiff's employment, if any, “as mace by said 
Illinois Staats Acitung Publishing Co., and mot by defendant, and 
thet, im the negetiations had between plaintiff amd defendant as te 
Plaintiff's c=aployment as architect, defendant was seting se the 
representative of a comulttee of etockholders end directors of snid 
Publishing Se. in ssid attached letter defendant wrete: "Unf or- 
tunately both my wife and myself are now sick, way down here. iy 
wife’s Chicago Physician's attest you hove. Tomerrow the local 
dector is to mke « thorough exeminstion of her. * * Heither of us 
ean now leave fer Ghiesgee I enclese an ettest from Pr. Surnett 
ag te my health. I am tee sick te return at present. Flens¢e have 
the lnw suit put off for m month, so I cam be sure to be back and 
defend myself.” The enclosed certifieste, signed by br. Burnett and 
dated January 19th, is te the effect that defendant ig i11] and should 
remain in Duncan for treateent until recovered, which will be eight 
er tem dayse 

In view of the issues as framed, disclosing a necassity 
for the presence of defendant as a *iiness in court upon the trial 
im ordor to properly present his defemee, and in view of the 
facts 2s dicclosed in the affidavit and accompanying papers in 
suppert of defendant's notion for a continuance, we are of the 
opinion that the trial court sbused ite diseretion in not 
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granting the contimaance, and in proceeding te hear the cause 
wpon plaintiff's testimeny alone. It aufficiently appeared that 
both defendant and his wife were ill in a city many miles cietant 
from Chiengo ani that it was practically impossible fer defendant 
to be present in court on the day set for the trial. (See 
Alen v» Downing, 2 Seam. 4545 Sours v« Munson, 17 111. 558, 
S613 Kerr y. Rust, 217 Ill. Appe $55, 560.) e think that it is 
im the interests of justice thet the judgment against defendant 
should be reversed and 2 new trial had. Furthermore, after an 
examination of plaintiff's evidenee we do not think thet it is 
sufficient to sustain the court's finding and jucgment. It doea 
mot appear therefrom that he made an express contract with 
defendant te perform services as architect fer the fixed aum of 
$750. The theory of hic cance, ae disclosed from his statement 
of claims, is that he was entitled te recover that amount on a 
Guantuum meryit, yet he introduced me evidence texucing to show 
‘the reasonable value of his services. He testified that for 
hie services he “made a charge of $750." 

For the reasons indicated the judgment is rerersec ond 
the cause remanded. 

REVERSED AND REWMANDE J. 


Barnes, Fs Jes and “Yelis, J-, concure 
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VALRNTINA sabre ) 
Aprelles 
? APPRAL PROM MINTCTPAL coat 
va, 


ITALOeAUVRICAN KATIGHAL 
EN ION , 


GY CHICANO, 


Aprellant, 


BR, JUSTICE GRIDLEY DRLIVERAD HN OPINION OF THE COURT. 


Om September 9, 1924, pisintiff commenced a rirat 
Glaes action in agaumpeit against a fraternal benerit society, 
then known av the Siefiian Union ef liutual Benefit, to recover 
$1500, being the amount of w death benefit claimed to be due 
her by reason of the ¢eath, intestete, of her husband, Salvatore 
Pisano, on July 27, 19239 while « mewber of the soctety. The 
Meme of the society having been changed to that of Italo-Anertonn 
Rational tnion it was agrend faring the trial that appropriate 
amendmenta te 21) pleadings and popere be, and the sane were, made, 
i re 4oe8 net agpear that any formal gertificate or policy was issued 
to plaintiff's husband, but the undisputed evidence discloses that 
en July 2, 1923, (twenty-five days before his death) he made write 
ten avplication ver membership in the society; that on the same 
day he submitted to the usual medieal exemiviation, anarered cere 
tain questions asked of him at the time and, after said anowers 
had been tratiacribed on the usual blank by the oxamining physician, 
signed the inatrument; thet on July 11, 1925, he was admitted as a 
member of Michele Merle Lodge, Ko. ), one of the society's subordi- 
mate ledges; that on July 16, 1925, he paid one month's dues, 
amounting te 50 cents, wid sleo ether customary charges incident 
to mesbershig ~- the ‘etal payment being $5.80; an’ that om July 27, 
1923, an seperation was performed on him at %t. Luke's Hespsital in 


Chieage and that he died during the evening of that day. The 
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@ause was tried without a jury, resulting in a Finding end Judgaent 
ageinst defendant for $1500, Thia appeal followed. 
in the written application, signed by Salvatore FPisane 

it is stated that in case of his death he desires the mortuary 
benefit of $1500 to be paid te hie wife. Yo the question “Have 
you ever suffered or do you sew euffer from any Paralysis, Tuberou- 
lesis, Cancer, Syphilia, Pleuriey, Serofwla, Tubercular *istula?* 
the anewer is “Bo.* fo the sucstion “Are you now free from any 
deformity or infirmity of any nature, ond are you in perfeet mental 
ana vhysical conditien?® the anawor is "Yea," Just shove hia 
aignature ie the folicwing in part: 

"I, the undersigned, declare by these presente that I am 
desirous of joining the ** Soalety (giving ite then nasa); eve 
thet 211 the representations made by me in thin apelication are 


true. i ebligate myself that imo the event the representations 
made by me in thie application or to thse examining phyeloian are 


falee, I will subsit myself te suspension or expulsion and redue~« 
tion of the mortuary teneFit ae may be decided by the Board of 
Directors of the Sictifam Union, and to forfeit all thet 1 shall 
Rave peid; and that neither I ner my heirs ehali be miitiod te 
amy refund or benefit of any kind ineluding the mortuary benefit, 
ae the case may be, #** 

in the instrument eontaining various questions to be 
put to the apolicant by the medical examiner and the anewere there- 
te to be transcribed thereon by such txaniner, is the question: 
"Have you ever congulted or been treated by a physician for any 
allmert or disease? (If so, give dates and full particulare.)* 
And the anewer fe “Ho,* Above the signature of the ag -licant te 
gaia inetroment ie the following: "I warrant on belialf of myaeli? 
thet ench of the abeve anewers fa full, complet# and true, te the 
bast of my knawletge and belief," whe medical examiner, Salvatere 
Vella, wan o witness fer defendant and he testified that, after 
the above mentioned’ question (asong others) had been asked of the 
applicant and after he hed anewered it and the anewer had bean 
transeribed as above, the applicant aigned the instrument in his 


presence, 
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Vineent Indevina, a phyviclan, called ae defendant's 
witnees, teetivies that om June 1, 1993, (abeut « month before 
Pisano applic’ fer memberehip in the Soolety) he treated him proe 
feesionsilly at hie home; that he found him in bed, woulting ond 
suffering from severe paing in his abdomen; that he expreseed the 
wish to see “another decter,” and that the witness tsmediately 
@alled Br. 8. 4%. Kedrtiur in consultation, whe treated the patient 
on the foliowing day, Ur. kearthur, defendent'» withers and a 
physician and surgeon on the staff ef 8%. Luke's Hoesital, tostie 
fied in substance that when Pieane wan breught to the heenital 
@n July 27, 1923, ae wae auffering from an acute internal obetrue- 
tion, © cancer or an ‘annular eareimena® which obetructed the 
bewale; that he operated wen the patient without succes@; and 
that tae patient would Have 4iod elinout the egeration, and was 
auffering from the sane bowel obstruction as when tie witness 
@#anines and treated him at hie hone on June 1, 1973, 

After a review of the ovidenea we de not think that 
Plaintiff ean recever in this ease, It seems ch oar te ue that 
Pisene made falee and frautulent represntations, material to 
the riek, in his written application for membership in the 
society, dated July 2, 10235. While it ia probavle that ne dia 
net then know he mad been and was suffering from 4 cancer, he 
eertainly keew taat he then bad on infirmity of w serious nature 
and that Be was net then in yverfeet physical comdition, it ie 
equally clear that in hia ataiexmnt to the medical examiner, te 
the effeet that he kad not consulted er been treated by a 
phyeicien for any allaent er disease, he made a falee and 
fraudulent representation materiai to the risk. The uncentradi cted 
evidence diseleses that, shout one monta before he signed said ap- 
glication and made sald statements, he was treated by the fauily 


ghysician, Dr. Indevina; that hie alilaent was then se severe that, 






| —— oy ‘betaets auto MOL IEE Loonas ME TROAM ae 































St aaabaeied an bosiar ,meloteyte # ,aalvobal tusoat¥ 
0 igditind sda dane!) (ORG (wait he sale served 
org tt dutaoed od (gtetoet omy al qtawaede onlieescit 
Fie See tnee het oP aia mi eet Kent peated wet toy 
pebstges oH FAAS poednade eld et ening tniveddint's 

oct teanthe af tad? Pee “ytosead todd ome® ‘aed 









ig nae Wadnehw wennbad teh tanutAoM aR. «igen wil. 
wb dtie® jad nino Sr etin Sto Mase eat me: vsstecat ‘be aon 
ooatads Tatiesat tues ne meet yatewtine added ESe% [eR 

oid boreuies® soli “amoatorae ‘wokuune” as to toonte \ | 
‘haw senvowe Sate te femtdoe eat hogy boretsge' om tadd jek 
naw nite yaobtaroqe was ewes be baked eit of a. 
| oberte sit noae cin ngkdewroed) Somod onae ott hort STRAY 
ee We “init a cy shit ith he 

taia BAL doa Oh WY WurAnien oot 4 wien é yu aD _ 
jwwt? ov oo taeto ensoe $2 oem abet at Tevebow tee” 
bt Letintam yehotsetar detain: ton feMine® San whtat ehem ome 
pid ak ghtinretuna «oY aobtenttece tett lew wht tt jslete' el 





OH Neouky « eet gRin’t ive sew baw weed bar ort wont ; = 
ewees eyeliwe & to yl baweltad we hed weeid od Ces weal eintesaees 
a2 FY smolsthaos Savieuty toe teoy mh motte Kom eowest taste Niamh 
GP \Wweluaxs Savthow ond of sro vetata wed wb cede: ‘mate <cealioms 









pee thicvincsini/oudt? bie with: ea? senile minted enensiill pis 
ogi bioe Bargin od oko'Ted Kanon ofie gwote , ded? vevbtvelh Soimbive i 
— ony veotonoweaeedenaton ponent bie — bene er 





Fads 


at his request, anether physician, Dr. Mearthur, waa suxmened in 
Gonsultation, whe aise treuted him; and that suid ailment wae the 
gause (doubtiess supplemented by the shook of the operstion) of 
his death on July 27, 1923, (See £ 
254 111. &, 83; Supreme Council) 
Beggs, 110 111, App. 139, 147.) 
The Judgment of the Bunicipal court iw reversed 








without resenting the cause, 
| REVERSED WITH FINDINOS OF Fact, 


™ 


Barnes, P. 7., and Yelle, 7., coneur, 
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Ve find ae ultimate facts in thie case that Galvatore 
Pisano, on July 2, 1993, im hie application for siemberahip in the 
Beneficiary Society, now nemed the Itale-Amerigan Rational Unien, 
knowingly made a false and fraudulent statement or representation, 
material to the risk, bo the effeet that he was then free from any 
infirmity and wae in perfect physical condition, whereas in fact 
he then was suffering from a serious allment whiea within tre 
months thereaiter ecnusedi bie death; and that he at the same time 
Knowingly made «a false and fraudulent statement er representation, 
material to the risk, to the Geciety's medical exauiner, te the 
effect that he had never consulted or been treated by @ physician 
for wy aileent or disease, whereas in feet he had consulted and 
been treated by two ohysiciane for a serious allment about one 


month before. 
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THE WATIONAL MALIZABLE CASTINGS 
COMPANY, a corporation, APPRAL FROM MUMICIPAL 
Appellee, 
COURT OF CHICAGO. 
Ve 
TROQUOTS STARL & THOM COMPANY, 
& eorporation, 
Appellant. 


WR. JUSTICE GRIDLEY DULIVENEY THE GPINION OF THR COURT, 


in an eotion in gupumpsit for money hed and received, 
Commenced suguet ll, 19422, there eae a trial without a jury in 
June, 1926, resulting in the eourt finding the issues againet 
defendant and assessing plaintiff's damges at $2607.17. Defend. 
ant appealed from the judgeent rendered against it upon the find~ 
ing» the court allowed plaintiff the full amount of ite claim, 
$2223.87, and cleo interest thereon at the legal rate, amounting 
te $535.30, 

Plaintiff? corporation is a large user ef malicable 
iron scrap at one of its plante, known as the Grant Yorke and 
Located at Cicero, Ililineis. Defendant corporation buys and sells 
scrap metal, operating a yard in Chdieago with sicetrack connection 
with the Saltimore & Ghie Transfer Radlrosd Cos at Chienges 
Plaintiff ie accustomed to purchase eerap for ite use through 
verious brokers, individusais er corporations, who buy it from 
defendant and other deslere im Chicage and vicinity. 

im ite etatement of claim plaintiff alleged in substance 
that, during the years 1926 amd 1921, it placed orders for ecertein 
a¢rap metal with certain brokers, and the latter purehaeed the metal 


of defendant with inetructiona thet defendant deliver 1: direct te 
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pleintiff's eaid plent at Ciceros that, pursuant to the in- 
structions, defendant leaded four cars (described in column 
B of an exhibit attached) with serap metal, - twe during the 
year 1920 and two during Juns, 1921, - and delivered them te said 
rallroad company, with instructions that it deliver them te plain- 
tiff's plant, and the same were there dolivered; that defendant 
Bilied the extra to plaintiff, - the bills shewing that cach car 
contained certain weights of metal, oe set forth im colum C¢ of 
the exhibit; that gaid weighta as bilied were incorrect, excessive 
amd false, and that the correct weights, known to defendant, are 
as shown in columm © of the exhibit; that defendant “made fraudulent 
arrangements” with certain of plaintiff's employees, as a rewult of 
which snid employees reported te plaintiff that the ears contained 
aig excessive weights, while im fact they contained only the weights 
ae shown in colum Cj; that plisintiff, not knowing of the fraud, 
paid the brokere for the metal, and in turn they paid defendant 
therefor, upon the basis of eeid excessive weights; that the amounts 
paid exceeded the true amounts due to defendant by the sum of 
$2223.87; and that because of the fraud, known to defendant, plain- 
tiff made and defendant received over-payments for the metal amount- 
ing in the aggregate te eaid cum, which in new due and owing to 
Plaintiff. tm the exhibit the various weights in each var and the 
several over-payments fer the metal are set forth. 

Shortly before the trial, defendant, by its president, 
Walter 3. Gorden, filed an amended affidavit of merite alleging 
thet the four cars “were never shipped by defendant te plaintiff,” 
but “were sold to certain individual dealere and third persons, whe 
{as affient ia informed) rezold the cers to divers different 


persons and corporstions, whe im turn reseld the seme until they 
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were fimally received by plaintiff3;” and thet in defendant's con« 
tract for salling the cars to said third persons it was previded 
that they should pay to defendant therefor “on the basis of 
eonoumer's weights." OSefendant denied that it had entered inte 
"any corrupt agreement” as cherged, or that "the weights ae fur- 
Mished by plaintiff to the persens from whom it purchased said 
ears are false and incorrect.” Defendant further alleged that it 
‘never had any contract relation, either express or implied, with 
plaintiffs" that 16 never received the sume of money as charged 
and never esme inte possersion of any money belonging to plain- 
tiffs that, when it received payment for the care from the persons 
to whom it seld them, plaintiff hac not paid for the metal therein 
contained te the persone from whem it had purcheced the same; and 
that pisintiff never paid any money to anyone for the metal in 
exeess of the correct waighta. 

) In the transactions regarding the four cars, none of 

the brokers, corporations or third persone (whatever they may be 
ealled) ever had physios] possession of them. Tho metal in each 
instance wae shipped by defendant dircctly to plaintiry over the 
railroad, as evidenced by bills in which ¢efendant was the consigner, 
and viainmtiff the eonsignee. Defendant prepaid the freight charges 
on the bagie of the weighte ae were determined by the railroad's 
sOales at Homan avenue, after ench car had left dufencant's yard 
but before it had been delivered st plaintiff's plant. The cars 
were weighed on the railroad’s scales by different weignmacters, 
two of whom tcatificd in court. Their teatimomy ani thet of another 
employee of the railroad company wie to the effeet that the 
practioe was for the weighwaster to enter the grees weight, the 


tare weight, ete., of each car om & card and then transfer theese 


weignte inte e permanent book immediately upom hie going into 
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the office of the company, which was a shert dictance away. This 
beck, showing the «eights of the metal, as per originel entries 

made therein, wus intreduced in evidenee and guid witneases were 
examined and cross-examined. The duplicate freight bille kept 

by the railroad vompany, and om the basia of which defendant paid 
the freight charges, were also introduced in evidence az to the 
seconé, third and fourth carge “hen ench eof the cars reached plain- 
tiff's plant the metal again was weighed by plaintiff's employees. 
This was done in compliance with the written contracts made between 
plaintiff anc the brokers (er third persons), wherein 4% was provided 
thet plaintiff wes to pay for the metal on the basis of plaintiff's 
weights. The weights of the metal, ave weighed by plaintiff's weighe 
master, Moore, and on the basis of whieh plaintiff paid the brokers 
(er third persons), were shown to be considerably in excese of the 
railroad's company's weights. As to the first car the excess in 
pounds wae 44,260; 2nd cor, 77,9403; Srd esr, 48,520; 4th ear, 42,900. 
* The total exeess in dollars, as based upon the different prices of 
the metal in the several cars wae shown to be $2,253.87. Moore, 
Plaintiff's witness testified to the effect that, during the 

period of the delivery of the cars, and prior and subsequent there~ 
te, he wae engaged in the fraudulent practice, under the direction 
of one Allen, another of plaintiff's employees, of falsifying the 
weights of metal Gelivered at pleintiff's plant and reporting 
weights to plaintiff which were in excess of the true weights; that 
he had so falsified the weights of about seventy (70) carss and 

that plaintiff fivet discovered these fraudulent acts in February, 
1922, The vitness, however, was unable to identify by car number 
any ear in which the weights had been falsified. Allen was not 
predusec as a witmess, it eppesring that he was in the State of 
Indiana confined in a sanitsrium. Hiatt, plaintiff's 
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superintendent of purchases, aleao texztified that the echeme of 
faleifying weights, aw practised by Moore and Allen, wae discovered 
in Pebruary, 1922. During the trial plaintiff, having subpoensed 
Walter i. Gord@m and his brother, Clifford Gerdon, resepectively 
president and secretary of defendant, to produce ite books, records 
and papers relating to the crausentienn, called them as witnesses 
under ecction 35 of the Municipal Court Act» Their testimony was 
te the effect that, gbout the middle of February, 1922, defendant's 
tefe in ite office was broken inte curing the night; thet on the 
following morning they found records and papers etrewn all over the 
fleer and same of them badly mutilated; that they them burned ali 
of the papers, etc., in a steve; oné thut therefore they had no 
books or records of defendant's business transactions, pricr to 
January 1, 1922, to produce. Clifferd derdon further testified that 
defendant had received payment im fuil fer all cars of metal vhich 
it head shipped to plaintiff. And there was evidanee tending to show 
‘that defendant had received frem the brokers (or third persons) fer 
the metal in the four cars sums of money equal in the aggregate te 
the sums which plaintiff had paid to the brokers, which payments hed 
been based on the weights that were larger than those mace by the 
weighmastere of the rellread company and te the extent ae above 
stated. Sefendamt made no attempt to show by any evidence what 
were the true weights of the metal contcined im the cars. Although 
ite witness, Johnson, chief clerk of the railroad company, 

testified that in February, 1921, he had eecagion to “question 

the reliability® of certain weights in a certain shipment te 
anether party, aa chown by the scales of the railresd company 

at Homan avenue, there was mo evidenes tending te show any in- 
accuracy in the weights of the four care a6 disclosed in the 
entries in the book of the railread companye 
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Counsel for defendamt contends that the court's finding 
ie not sufficiently supported by the evidence or the law. We 
cennot agres. We think it was for the court (a jury trial heving 
been waived) ty determine what were the true weights of the metal - 
those made by the weighmasters of the rallread company and trane- 
cribed in the company's book ot the time ami as shewn im the freight 
wille delivere? te defendant, or these higher weighte made and re- 
ported by plaintifi'e weighwacter and on the bawia of which plaintiff 
made the payments for the metal. and we think it we» aleo fer the 
gourt to determine, if 4% believed that the railroad weights were 
the true ones, whether under ali the facts and cireumetances in 
evidenee the exee¢es moneya paid out by plaintiff come inte cefendant's 
hands, which in Justice and equity 4¢ ought mot to retein. In Vilson 
v> Turner, 164 [lis 596, 405, it de sadds “An action for money had 
amd received will lic whenever ene porson hig reecived money whieh, 
in justice, velenge to another, and which, in justice amd right, 
should be returmeds” Thie principle hes been applied in mony other 
cuees of varying facts by the Cupreme and appellate courts of thie 
State. (See Allem v. Stenger, 74 Tlie 11%, 1223 Vairut Nationa, 
Bank v> Gatton, 17% id» 615, 627; Hig Commissioners v.» City of 
Bloomington, 253 4d. 164, 1735 Foople v. Sumner, °74 id. 637, 6415 
Rommel Srothera v- Yanks, 18¢ Ills Apps 549, 372+) Im the Highway 
Sometesionerg case, supra, it fe waid (p> 173)s “The clase of 
Gbligstione mow under consideration, and which are treated in works 
on contracts ex ‘contracta implicd in law,’ or guasi contracts, are 
recognised ané enforced by comuon law courte by moons of a general 





avaumpelt. The liability exists from on implication ef law that 
etises frem the facts and circumstances independent ef agreement or 
presumed intention. * * In this clase of casea the notion of a 


contract is purely fictitious. ** In the ense of scontracta 
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the parties fix their terms and set the bounds upon their Liability, 
As hav been well said, in the case of controcts the agreement de~ 
fines the duty, while im the latter class of cases ‘the duty defines 
the contrnct.’” Counsel argues that im the present case it does 
mot appeer that there wae any contract relation between plaintiff 
and defendant, anc that whatever money defendant received for the 
metal was not plaintiff's money but that of the intermediate brokers 
(or third persons). Under the principle ammounced im the cited 
Gasee we do not think there ig any merit in the argument. In the 
ra’ case, gupra, (pe 274) it in saids “The 





tight to recover coes not depend upen any principles of privity 

of contract between the plaimtiff amd the defemiant and mp privity 
ie necesecry. * * The action is maintainable im all cases where 
one person has received money or ite equivalent under such cireun- 
stances that in equity and good conscience he ocucht net te retain 
it and which ex segue e% bong belongs to another.” In the Komme}. 
‘Brothers Ve Henkes case, supra, it was held im substance that, where 
@ check is drown for a certain amount on ao bank at delivered, and 
the check is cushed by the bank for a greater amount owing to an 
ambicuity, the drawer may coneider the bank as justified in paying 
eaid greater amount and sue the party vho cashed the check ani re- 
cover from him the overpayment in an action fer money had and re- 
ceived. the appeliete court says im that case (p37): “Appellant 
(¥enks) contends that, if he did receive that sum im excess, he is 
indebted to the bank alone therefor and not +o Remael Brothers, who 
have mot yet paid the bank the amount of the overéraft. He contends 
that the question whether or not the benk was negligent in paying 
$275 om this check, instead of $2.75, wae material to be tried by 
the jury, and he makes an ingenious argument, which cerrieéd to ite 


iegical conclusion might relieve him from refumding the excess to 
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anybody. These contentions de not meet with eur approval.” Coun?) 
further argues that there can be no recovery im the present case be~ 
Gause the evidence dees mot disclose that defemiant or its officers 
or agents were connected with any “corrupt agreement” or “conspiracy” 
to falsify the weights. “e do not think it was essential to « re- 
covery that plaintiff should show such comnection on defendant’ s 
pert. The real question io, whether, because of the higher weights 
reported to plaintiff and an the basis ef uhich it made the exceseive 
payments, defendant bas money in ite hands which equitebly belongs 
$@ plaintiff. im the case of Limited Investment Asuotiation ve 
Glendale Avsociation, 9? ‘ims S4, 59, 1% in said “The purpose of 
auch an action (for money bad end received) is met te recever 
damages, tut te mke the party disgerges and the recevery must 
meceeserily be limited by the purty's enrichment from the alleged 
transactions. Uvidence of crooked denling ox freudulent practices 
is only important in detemining the plaintarr’ « right te seeure 
the fund.* . | 

Defendant‘ s counsel gomplain of various rulings of the 
court in admitting certain «videnee offered by plaintiff. We 
have considered the several points umd do not think thet the 
Glaimec errorm, if any there were, are such as require « revereal 
of the judgment. Wer de we think that there ie any merit in 
counsel's further contention that there existe such 4 variance 
between the allegetions of pleintiff’ a statememt of ¢leim and the 
proof as requires a reversal. 

But we think th«t counee] is cerrest in his further 
contention that the court erred in aliowing plaintiff interest, 
to the extemt ef $385.30, on its eleim of $2225.87. “ection 2 


of our Interest Aet does net warrant the aliewance of interest. 


Ve onmnet say that defemiant Bee withheld the money “by an 
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umreazonable or vexatious delay ef payment;" amc this is net an 
action in tert for dammges but ome bo recever money Bad and 
received. (Highway Vommisstonere v- City of Blecmington, 283 
Tll. 164, 178; Gillespie vv. Fultom 042 & Gus Co., 161 111. App. 
248, 252.) 

Accordingly, if plaintiff within 10 daya ramite from 
the Judgment the sum of $583.30, the same will be affirmed for 
$2223.87; otherwise the judgment will be reversed and the cause 
Temnded. If the remittitur is filed, each of the portiee wild 
pay its own costs in this apvellate court. 7 

AVFIGRAD OW PAMITTITUR OF $283.30. 
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POLISH ROMAN CATHOLIC UNIOR OF 
AMORICA, & corporation, APPEAL PROM 
Appellants 
CLHGUIT COURT, 
Ve 
COOK QOUNTY. 

HELEN J. NOVOTNY et ale, 


Appel lees. 
Mise JUSTICH GRIDLEY BSLIVERSD TARR OPINION OF THK COURT. 


This ie am appeal from a decree of the Clroult court, 
entered in a forvclosure prececding om July 10, 1926, wherein 
complsinent's original and supplemental billie were dismigeed 
for want of equity. 

The original biil against lielen J.» Nevotny, Thomas 
Js Hevetny, her husband, and others, wan filed on October 1), 
1923. The mortgage in question, dated September 15, 1921, and 
-aguly recorded, waa executed by the Novetnys to secure the oum of 
$6500, loaned to them by complainant, aa evidenced by their three 
netes payable to complainant's order ~ two for $500 eseh and due 
respectively im one amd two years, and one for $4,500 due in rive 
yeurea, all drawing interest at 5-1/2 per cant per annum, av shows 
by certain coupon notes. Default having been wate in the payaent 
of the firet twe notes and acorued interest on the sum loaned, 
complainant elected, as 1% had a right to do under the terme of 
the mortgage, to declare the entire sum due, and Tiled ite bills 
after the Novotnys had anowered, and the esuse waa at issue as 
te auch other defendants o« bad not been @faulted, inclucing 
certain intervening petitioners and mechenies’ lien heléers ond 
claimants, the court referred the cause to s waster to take proofs 
and report his conclusions. “hile the cause was there pending, 
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complainant, om March 10, 1925, by leave of court filed a 
supplemental bill, te which the Novetnuys Tiled an anewer. A 

mass of oral and documentary evidence was introduced befere the 
master. His report was filed em  pril 27, 1926. After mking 
many findings, he recommended the entry of a foreclosure decree 

in substantial accord with the allegations and prayera of the 
Original and aupplemental bille.e The mumereus om overruled 
Objeetions of the Hevetnya te the report were ordered to stand 

ae exceptions. «After an incomplete hearing upon the exceptions, 
the court, on June 9, 1926, and on motion of the Novotuys, ordered 
thet the cause be re-referred to the master fer a further hearing, 
particularily in connection with a certain “Auditer’ s repert, dated 
May 24, 1926, prepared by the firm of Tylmen, Pond & Co., necountants 
and auditors,” which report had firet been presented by the Hovetuys 
during the hearing upon their exweptione; amt the court further 
ordered that gaid hearing be continued to a named day and that “in 
the meantine the master shall prapare Bis finding om the law amd 
evidence regurding seid auditor's repert and prepare a supplemental 
report on same.® The meester complied with the order and, on June 
22, 1924, filed » supplemental repert, in which he cowmented, | 
@¢merslly and specifically, upon the auditor's report. ie 
recommended that his previous report be approved “exoept that there 
be a change aw te a $30 oredit to defendente’ account, this being 
& Clerical error.” The Hovotnys also filed exeeptions to this 
report and after a further hearing upon 211 exceptions the court 
gustaimed them, found the equities of the cause with the Sovetnys, 
and entered the decree appealed from. A few days thereafter the 
sourt, on motion of the soster, orderec that the decree be so 


modifies that the master's foes, te the extent of (1317.62, be 


taxeé as costs ageinst complainant. 
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Among the focte, ae found by the sneter and ousteined 
by the cvidence, are the following: The premises in question, 
now improved with a brick house and oocupied by tha Novetnya, are 
located in the Village of Desplaines, Tliimoies. luring the year 
192] they applied to complcinant for a buliding loan and in 
September, 1921. ascured it to the extent of $6500, and executed 
and delivered the three notes, the coupon notes, ané the mortgage 
securing them. They received at the time compleinant's check rer 
$6500, which they endorsed, and by agrewent the money wae turned 
back to compixzinant's treasurer, one fionka, to be disbursed by 
him er complainant from time to time to material men and conm~ 
tractors as the work on the house progressed. Hovotny testified 
that it wos agreed at the time that no money should be paid out 
by Pionke or complainant to any perty furnishing waterial or iaber 
wutil either he or his wife omd anid porty appeared before Pionka 
and the correctness of the party's account was vouched fer and he 
properly identified. “hen the lean wae applied for the Movotnys 
aid mot heve title to the promises but only a contract for their 
purehase. The title woe in the Chicago Title & Trust Coc, as 
trustee, MeIntesh & Co» was or represenmtec the gegtul gue trust. 
By agreement Pienka or complainant, out of waid $6500, paid 
BelIntosh & Co. $2744.26 and o deed to the premises wie taken in 
the name of Mro. Hevetny before the recording of the mortgage in 
qucation. Subsequently “ionkea or complainant, out of the pre- 
e¢eda of the lean, and with the coneent of the Yovotnys, paid te 
the Hines lumber Go. $670, anc te the lagerhausen Co., $1020, 
fer mteriale and labor. These thres payments agyregate GA634 BE 
Ag the work progressed Bovetuy olso paid out ef his own funds 
vorious amoumts, aggregating $5956.24, to ether parties whe nad 


furnished material, ete, Disputes arose as to claims of 
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Charles He Berg and Sigwelt Lumber & Gon) Coe The Hovoetnys did 
not vouch for the correctness of these clainme and they were not 
then paid by him, or by saupleinant out of the balance then re« 
maining on the lean. erg filed a bill in snid cireuit court, 
Case Ho. B-90948, to enforce his claimed mechsnic’s liem, against the 
Hovetays oe principal defendants ond others. Frank Karloviteh 
and Joe Keffwrauer filed intervening petitions ¢luiming liene in 
mall amounts. That auit was referred te a master. Tas Novetnys, 
although served with process, did mot appesr and did not contest 
the claims. Pinslly om February 23, 19°53, om the mscteor's 
recommendation, the court entered a decree ordering « sale of the 
premises to catiefy them. Om Mareh 23, 1923, after the firet 
$500 note was long past due and umpaid, and to prevent a sale of 
the premises under said deeree (1% having becn adjudged therein 
that said claima were prior Liens to the mortgake in queation) 
complainant necessarily paid, im full aatisfection of said deerae 
and the claims, costa, etes, out of anid fund the total sun of 
9998 024, The Sigwalt Coe alse filed a bili im the Superior court 
of Ceok county, Case No» 566,966, to enforce ite clisimed mechanic's 
lien, egainst the Hovatmysa os primaipal defeniants and othere. 

The Novotnys were duly served with prestssa ond filed an snewer. 
Various ether parties claiming liens in email amounts filed inter~ 
vening petitions. That suit also wae referred to a macter, and 
resulted im the entry of « deeree sustaining the lien claims sm 
directing @ ssle of the premises, etc. “ubsequentiy, on January 
29» 1925, te steure the master's certificate of cetiefnction of 
the decree, complainant mecessarily paid the eum of $1159 -84. 

The Bovotnys «leo hud failed to pey the gemers] taxes on the 
premises fer the year 1922, amounting to $57, and alse a 
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certain past due specisl assessment thereon, amounting to §41.74, 
and said taxes and assessment, on July 19, 1928, were paid by 
complainant » It will be noticed that the aggregate of the above 
mentioned payments, so made by complainant, are in excess of the 
amount of the lean ($6500) by several hundred dollars. 

im his originel report in the present cause, the master 
further found that during the hearing the Movotnye claimed that the 
entire procesds of the loan had not been paid out by compleinmant to 
material men, etes, as agreed, and thet there remained §2210.74, 
which belonge< to thems that there was me merit in the claim; and 
that under the terms of the mortgage amc the facts disclosed cam- 
Plainant wes justified in paying the amounts of the Berg and 
Sigwalt Co.'s decrees, plus coate and expenaes, and deducting the 
amounts disbursed from the balance remaiming of the $6506, and 
charging the Novotnys with the exesgg, su being an additional amount 
gue over and above that due under the moxtgage, together with ecerued 
interest thereon. ‘fter reviewing the evidence we think that the 
master reached a proper conclueion in thie regerdé, as he alse did 
in allewing to cempleinant, and charging she Hovetuys with, asid 
disbursements for the taxes and the special assessments above 
mentioned. Sut the master in his account charged the Novotnys 
not only with the principal. sum of ssid three notes ($6500) and 
accrued interest thereon, but alee (erroneously in our opinion) 
with all] of somplainant’s dicbursemente made in connection with 
eatisfying the Berg and Sigwalt ceerees, and in paying ssid taxes 
and special assecsment. This was in effect a double charge 
egainst them to the extent of the amount ef the loan remaining 
in the hands of complainant, after said disbursements first above 
mentioned, ageregating $4634.26, had been mace, and probably 


some other small though proper disbursements. Of course, 
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any moneys properly disbureed by cemplninant, after the proceeds 
of ssid loan had entirely been exhausted, were proper charges 
againet the Novetnys, plus interest at the proper rate fram date 
of disbursement. The master in his accoumt aleo «rreneously 
charged the Nevotnys with too mich interest. The mater recomended 
that complainant de allowed ac and for ite recsonable solicitor's 
fees the sum of $1700; amd alse that $746.60 be allowed for 
atenographer's fees for the takings of the mass of testimony that 
Was taken. Te do not at thie time pave upon the rensonabluness of 
enid feen, or upon the reasoneblenegs of the mister's fees of 
$1917.62, as afterverds ellewed by the court. 

Another contention of the Hovetmys mde before the master, 
as we understand it, is, that complainant wee not entitled te a 
foreclosure at the time {t filed ite bill, first, because the 
Claimed balence of the original loan of ¢2210.74 bad not been dis~- 
bursed, and, second, becouse after the mturity of the two $500 
“notes and before the bill wao filed he had forwarded to complainant 
certain of his checks which complainant refusec to receive. Tome 
ef the master's findings, euctained by the evidense, are that when 
the firet $500 note matured on September 15, 1922, the Zovotnys 
failed te pay it or the accrued interest thereon or any of the 
accrued interest on the other two notes; that comploinant several 
times notified them of their default; that they pleaded for time, 
etees that on Secember 12, 192°, the directors of complainant 
passed o resolution electing that the entire lean become immediately 
due and paysble, and directing the imetitution ef fereclesure pre- 
ececc ings; that during that month, and ¢arly im Janmuery, 195%, 
comploinant, by ite attorney, sent regictered letters to the 


Movetnys advising them of the action and that foreclosure pro- 


eeealings would be commenced if a11 money in arreare wae not 
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whortly paid; that they continued to plend for further time, etees 
that juet before the sevond $500 note satured on September 15, 1923, 
Thomas J. Novotny mailed his check for $500 te complainant; that 

On “eptember 16, 1925, he mailed another cheek for &200 ané on 
Ostober 2, 1925, still smother cheek for $280; that each and all 
of these checks (mot aguregnting the face of the twe notes) were 
returned in complainant's letters to him, in which he waw sdvised 
thet it would not accept any amounts less than the tetal amount 
due, including interest, costs, ecte.} that when these lettera were 
delivered by the postal eutherities to him he refused te receive 
them and the eene were roturned to complainant, im whose possession 
they were ot the time of the hearing; and thet eald cheeks were 
mever accepted or cashed by complainant. ‘fhe master concluded 

that complainant wae justified in refusing to accept the checke 
and that there was mo merit in the Hovotny's contentions. We agree 
with these conclusions. We think it clesrly appeare from the 
“preponderance of the evidence that, after the first $500 note 
matured and wee unpaid and the Nevotnye were pressed te pay it and 
all interest due, neither of them then mde ony such contention as 
above mentioned, vis, that there wet any undisbursed balance of 

the loan in complainant's hands which should have been disbured to 
those umterial men and isborere, whose accounts or claims Thomas Je 
Hovetuy himself had paid. On the eentrary, 1t appears thet ali 
they did at the time was to make repented promisee te pay axd 
requests for additional time umtil they could procure 4 new loans 
And the evidence further shows, os found by the master, that 
Complainsnt wae “very lenient” with them az to said requesta, 

and that the present bill to foreclose was not filed until 

efter the second $500 mote had matured. According to the 

testimony of Thomas J. Kovetny it would appear that, after 
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the maturity of said first $500 note, he responded te complaintant's 
demand for its payment, together with all acerued interest, with a 
counter demand for an accounting as te onic claimed undisbureed 

sum of $2210.74, and that one of compluinant's officers told him 

to pay the note and there would be an adjuctment afterwards as to 
his claim. According to the clear weight of the evidence, however, 
Novotny made so such counter demand, but only pleaded for further 
time. It would slso appear that Bevetny on the hesring wad trying, 
so to speck, to “amend his hoid,” if any he hac, which sheulé not 

be allowed. (Sibson v. Brown, 214 Tlie 350, 3415 ox ve Gordoms 
206 Ill. 346, 352.) On the hearing Novotny also claimed that the 
amounts awarded to Serg and te the Sigwalt Coe by the decrees 
entered in their favor, which cecrees were afterwarde satisfied by 
complainant, were too large. These deorees cannot thus collaterally 
be attecked, but can only be reviewed im a direct proceeding. 

(Grove v. Kerr, 318 Ill. 591, 598.) 

; 4fter a somewhat cereful review of the present reeord 

we are umable to understand upom whet theory the court dismissed 
complainant's original and supplemental bille for want of equity, 
ang are of the opinion that the court erred im entering such decree. 
Glesrly, complainant was entitled to recover from the Fovotnys a 
lerge sum of money due om said loan as evidenced by enid notes, and 
also wae entitled te a fereclesure deerse of the premiacs in thie 
proceeding. Accordingly, the decree appealed from, dicminsing vaid 
ville, ie reverned and the cause ig remanded, with directions that 
the court refrefer it to the master with directions thet he re-state 


the accounts between #11 the perties to the litigation, determine 
priorities of the respective liens, etc», and, upon thet being done 
and the accounts reported, ete-, that the court take such further 
proceedings and enter such new decree an to equity and good conscience 
shall appertain, and not inconsistent with the views herein expreesed. 


‘REVERSES AND KEMARILAD WITH DIRECTIONS. 
Barnes, ?. Jo, and Yelle, Jo, concur. 
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HERBERT WY. DUNCANSON, HARAINT 
B. DUNCANSON and HERSCHEL UM, 


BYALL, | APPEAL FHOM SUPERIOR 
Appellants, 
COURT, COOK COUNTY, 
Ve 
GEORGE LIM and WILilAM 7. LILL, 
Appellegs. 


MR. JUSTICAR GAIDLAY DELIVER D THR OPINION OF THE COURT. 


By thin appeal it ie wought to reverses oa decree of the 
Superior court, entered Mereoh 31, 1925, wherein the court, follow- 
ing the recomsewdation of the master, dismissed complainants’ 
amended bili for want of equity. The appeal was taken to the 
Supreme Court, but in ita cpinion, filed October 26, 1926, it was 
held thet a freehold was net involved and the cause wes transferred 
to this appellate court (Duncangon v. Lid}, 32% Ill. 528, 634.) 
Bubsequent to ite docketing here the death of George L111, on 
Oetober 26, 1926, was suggested, and it was ordered that the 
Northern Trust Company, excoeutor of his will, be substituted as 
ene of the appellees in his stead. 

In complaimente'’ amended bill, filed October 18, 1920, 
it is alieged thet om Mareh 29, 1914, Puneenson and his wife, 
Herriet B. Dumesnson (née Davis), were the beneficial owners of 
the premises in question, known ae the Veto Building, located on 
the southwest corner of Brondway and Ainelee street, Chicago, 
and consisting of apertments and effiecesy thnt the title was in 
the Chicage Title 4 Trust Co., as trustee (under a trust 
agreement datec February 24, 1917, and known ae Trust Moe €906) 
and that the premises were encumberscd by two trust deeda; that 
Gefendenta were officers and in control of a corperstion engaged 
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im the coal business, and thst Duneenson waa indebted to it in 

@ considerable sum for coal used in the ouilding and other buildings 
controlled by him; that defendants were threatening not to furnieh 
further conl if the indebtedness was not paid; that an arrangement 
was made whereby the “uncansons conveyed ‘their interest in the 
premises to defendants “se seeurity"® fer the indebtedness and other 
advances (which together with the inoumbranees amounted to about 
$55,000) end with the understanding that the Duneansons “should have 
the right te redeem or repurchase the premises * * at any tine within 
& period of two yeare,” by aewuming the incumbrances and the re- 
payment of «12 moneys sxpended by defendants in connection with the 
premises, over and above the amount received by them from the rents 
and profitea derived from the building during that peried, together 
with 6% interest upon any balances, and thet during the period 
Duncanson “should have the right to sell” the premises for a sum 
mot less tham $55,000, and "be entitled to one-half of any profit” 
thet might accrue by reason of the sale, after repaying te dofendante 
all of the money expended by them in the operation and maintenance 
of the building, payment of incumbrancen, et¢., over and above the 
amount reecived by them from tho rents and profits ef the puliding; 
that on Murch 29, 1913, im sevordcamce with the arrangement the 
Duncanzons assigned and transferred their acid intereat to defend- 
ants and empowered the Chienge Title & Trust Vor, av trustee, te 
convey the premises to them or to such person ac they might direct; 
thet om the same day, to "*partialiy” evidenoe the arrangement, 
Duneanson and defendants entered into a written agreement (vopr 
attached and marked Exhibit A)j that, while the agreement specifies 
thet Duneanson sheuld have the right st smy time within two years 

te sell the premises at a price mot less than $55,000, the resi 


understanding was that the Duncansons “chowld have the right 
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aSe 
at any time within the two years to re-nequire the equity,” upon 
repayment to defendente of 11 money they had invested in the some, 
including the amount of said coal indebtedness and alse the cast 
ef operating and maintaining the building, ete+, less amounts re~ 
eoived by thom from the rents and profits; that in effect the 
trensfer was “as security, or as a mortgage, rather than an absolute 
conveyance,” and “with the right of redemption” im the Jumeansene 
at emy time within the two yoors? that om Mereh 9, 19°20, Suncanson 
entered inte a contrect with Byall (alse 2 complainant) for the 
gale of the premises to Byall fer $55,000, aad thet notice in writing 
ef the making of this centract, together with a copy of the cop~ 
tract, were given to defendants, their otiormey, ant the Chicage 
Pitle & Trust Co. om Barveh 30, 1920 (eopy of notice atiachec and 
morked Exhibit 3)3 thet defendante have refuaec te tranefer the 
premises to Byail, and, although often sequsctos , have foiled amd 
refused to remicr a full and true accoumt showing in deteil ali 
moneys expended by them in the payment of incumbranees, interest on 
eome, imeuranee premiums, taxes, otc», and all other expenses in- 
curred in the ssintenance and operation ef said building and premises, 
amd alse showing sli income, rents am profite recelved by thers 
The bill prayed for an accounting amé a receiver, anc for « 
transfer of defendantea' interest in the premines to BSyali or 
Duncanson, or te such person as Dumceanson might elest, upon the 
Dumecansonms paying te defendants oil moneys duc them so would appear 
from the <ccoumting, the dumeansons being ready an¢é willing te 
make payment im accordance therewith, 

In the agreement ef HZarch 20, 1913, made a part of 
the bill ac Exhibit A, it is provided that defendants, ae 
"owners ef the equity” im the premises, authorize mcd empower 


Duncamsonm “to sell said equity,” and that, if he “sells” 
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the same within two yeara, they agree to pay him “as and for 






hie compemeantion for the making of such sale, * * » sum equal 
te one-half of the net proceeds of such sale,” after deducting 
from the sale price all sume paid by defendants in the purchase 
of the property, all moneys expended in the payment of incunbrances, 
interest, insurance premiums, tuxes, special asscasments ond impoctes 
of every kind oné nature, maintaining and opersting expenses, and 
@ll other liabilities, costs snd charges, together with interest 
thereon at 6% per ennum, legs the income derived from the property; 
end the right ef .uncancen to share in the proceeds "is conditional 
wpon hie beimge the procuring cause thereof.” It is further provided 
that Dunceneeon is te share in the proceeds in the event that the 
wale price plue the incumbranees thereon, “shall exceed 955,000, 
and then only in the sum fer which it sells im excess of $55,000, 
after making the deductions and computations hereinabove provided 
for." It ide further provided that, if defendants shall receive 
an “offer for eaid equity” secceptable to them, luneanson is te be 
motified by mail, and, if within 14 days he dees not find a purchaser 
at a sum @quel to thet offered and upon the seme terme, then de- 
fendants “shall hewe the right to uecept the offer and Suncanson 
shall not have any right to share in the prececds.” 

In the written motice, dated March 9, 1920, and attached 
to the bill os Ixhibit B, Duncanson notifies defendants that he 
has “thie dsy effected a sale” to Byall for $55,000 and such 
edditional sum, if any, se my be necessary to pay any cum due 
to defendants, and that im the contract for easle with Syall 
it is provided that the some must be conawemeated within 90 days, 
and thet Byall wiil assume the incumbrancee and pay the balance 
in cash at the time of the delivery ef the deed. It ia also 


stated thet the proviaion for consummation within 96 éays “will 
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give ue plenty of time to adjust al] matters of «ccounting,” and 
that he (Duneanson) will be gl-d to meet defendants at their 
early convenience to “check over the income and cxpenses of the 
building received and incurred simce March 29, 1914, for the 
purpose of determining the amount to which George and “ilidem L111 


are entitled, ae previded fer im the contract.” 
On January 20, 1921, by lenve of court, complainants 


filed an anenizan’ te their amenced bill im which they alleged that 
defendants have kept booke of sccount of -11 transactions in 
eonnection with the premises since March 29, 1914, and have a 

record of all rente derived ond all moneys expended by tiem in 
operating the building, ¢tc., and they prayed that defendants answer 
specifieslly four interrogatories, viz, (1) the emount of income 
derived by defendants from the bullding sinee Mereh 29, 19167 (2) 
ell sume expended by defendants since thet dete im epersating and 
maintaining the building; (3) she smount due te the con] corporation 
from Duneansen on said date on hie ¢eal indebtedmessy; or (4), in 
lieu of the foregoing, “file detailed statement of acceunt from your 


books covering the information asked for im the three questions.” 
Om April 20, 1921, defendants filed their answer to the 


amended bill ac amended, but they refused to answer the four 
interrogatories, taking the position, a» stated therein, that they 
should not be required to de so wntil it hed first been determined 
thet an accounting wes due from them, and further thet the discevery 
sought in no mammer tendec to prove or dispreve thst complainante 

had eny interest in the premises. The shaneeller waa of the opinion 
that the interrogstories should be anawered, and om April 30, 1921, 
entered a rule upon defendants to do so, but they did not compiy, 
and subsequently they gere adjudgec to be im comtemps end fined, 


Prom this contempt order they appealed to this appellate court, 
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where om Kay 23, 1922, the order was affirmed. (Peopls, etoe 
Ox rel. Dunesneon v. L441), 225 Lil» spp. 664.) 

On Outober 5, 1922, defendants filed an amendment te 
their answer in which they set ferth full detniled statements of 
eecount, showing (a) the total debits as against Jumeanson im the 
purchase by defendants of the promises on March 26, 1913, of 
$55,342.52, anc credits in his faver of $55,287.82, leaving a 
balance in faver of defendentea of $563 im said debit items are 
included the two incumbrances, agcregeting $45,000, and secrued 
interest thereon, taxes, the conl indebtedness amd interest thereon, 


an imcidenteal item, and ¢ 





credit items te .uneanson the “purchase priee*® of 55,000 is men-~ 
tioned and the $287.62 ig made up of rebates on imsurance premiums 
and water tax; (b>) the rente coliected by defendants, from April 50, 
1918, to Auguet 31, 1822, of £45,466.9763 (¢) the total expenses of 
maintenance and operation curing the same period, ef 912,141.50; 
(4) other moneys divbursed by defendants from Moreh 30, 1913, te 
amd including July, i922, for tuxes, coal, imterest, special assees- 
ments, ineurance and other itexs, totaling $20,713.20; (@) re- 
Capitulation, showing total receiptea of $45,468.75, and total dia- 
bursements of $52,674.70, amd leaving a balances in écfeadants* 
hamde ef $12,594.08. 
, te this ancwer as smended complainants filed a replication, 

end on Kovember 15, 1922, the couse wis referred to a master to 
take proofs and report hie recemmendations on certain isaues, 
ae ehewn by the pleadings amd as specifically mentioned in 
the order of reference. 

Considerable evidence, oral and documentary, vaa 


introduced before the master, His report waa filed om April 3, 


1924. Among his findings are, in substanee, that on Moreh 29, 
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1918, defendants were officers of, and in control of, the coal 
corporation mentioned in the bill, eméd that .uneanson then was 
imdebted to it for $2051-61, fer coal furnished the Veto Building 
and other buildings owned or controlled by him, and that the coal 
corporation then wes presaing him fer immediate payment of the 
indebtedness; that there is no merit in Duncensen's contention 
that at that time, by reagon of certain regulations of the United 
States Fuel Administration, he wis bound to purchase coal for the 
vulldings from the coal corporution, because the evidence shows 
that no such restriction then was in force; that, after demands 
made upon Duneenson for payment and after negotiations, it was 
agreed that, im consideration of defendants’ satiefying asid ine 
debtedness, the Juncansens would sell and trenefer to them their 
intercat in the premises, and they did se by written aseignment, 
datee March 29, 1915, introduced in evidences that in that inatrue 
ment, sigmed by them, 1t da stated that they, in consideration of 
one dollar and other valuable considerations “do hereby sell, 
ageign, transfer and set over” to defendants “all our right, title 
and interest” in and to the premiage (deseribing thea), “as chown 
by a certain declaration of trust, kmown as Trust Number 69096, 
made by the Chicage Title & Trust Co. ami we do hereby “ “© authorize, 
direct 2nd empower” it “to convey said property * * to” defendants 
(naming them), or either of them, or to such other person as they 
may direct; thet aleo, under dete of March 29, 1914, Danecnene and 
defendante executed and delivered the agreement oo is attached to 
complainants’ bill as Axhibit A; that then there was a first 
mortgage on the premises of $30,000 and a second mortgage of 
$15,000 (a part of the latter being due) and ecorued interest due 
om both mortgages} that there then were taxes due of 9911-55, 
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by defendants, amounted to 1/46,78-903 that Dunecanson then owed 
the coal corporstion the scum ef $2951.61, which wes paid by 
defendemts on thst cate, and that Puncansom also then was peid by 
defendants $6,112.01; thet the matured $5,000 note on said second 
mortgage was paid by defendants’ attiermey; that on Merch 9, 1920, 
Dameaneen entered into the contract with Byall for the anie of the 
premises for $45,000; that they then were worth ever $70,000, while 
in Mereh, 1015, their value waa much leasj that Syoll is « clerk 
in the office of one of the solicitors fer the Juncansons and 
entered into said contract st said selicitor's request and solely 
for the joint benefit of anid aeliciter enc Dumcensens thet Byelild 
is not the real party to the contract but, im makimg it, wae acting 
aelely for themj that, at the time the premises were traneferred 
to the Lills om Mroh 20, 1918, “unoeanson received 411 thot they 
reasonably were worth; that the attempted eale by Suncaneon te Byali, 
in Mareh, 1920, was for « sum much leas than the then real value of 
the property, and was om attempt to deprive defencantea of their 
share in the profita (to which they were entitled) of « bone fide 
gale under the terme of said agreement of March 29, 1914, which such 
gale might have been mide within the time limited; and thot said 
attempted sale was net in accordance with said agreement and in volds 
tn diseussing the aain contention made by compleinants : 
on the hesring before thé master he states that the contention 
Was that, while said sgreement of Hareh 2%, 1914, provides that 
Duncansen should have the right at any time within two yeare to 
sell the premises at a price not lees than $55,000, the real under- 
stending between the parties was that the unesnsens should have 
the right within said period to "re-accuire the equity* in the 
premises upon repayment to defendants ef 211 moneys invested by 
them therein, including said coal bill and the cost of operating 
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and maintaining the premineo and peyments on incumbrances and 
interest, Jesg all amounts received by cefendants from the rents 
and prefits of the premises, and that im sffest the said ascign- 
ment and transfer of March 29, 1918, of the Dunceansone' beneficial 
interest in the premises to defendants was “as seourkty, er ae a 
mortgage rather than on absolute conveyanee, with the right of 
redemption" im the Duncansens. The master, however, found that 
said agreement of Mareh 29, 1918, “constitutes the agreement between 
the parties, and that no verbal agreement (ee comtemied by the 
Duncensons) wis ever mde between the parties, and the waster, 
therefore, concludes thst the tronsaction between Cuncanson and 
defendents was on absolute conveyance and tranefur of the premises 
and not a mortgage.” The micter finally concluded that complainants 
heve “failed te prove any of the mberial allegsationa" of their 
bill, omd recommended tht the bil) be dismissed for want of equity. 
After so hearing on complainants’ exceptions te the repert, the ~ 
court confirmed the report and entered the decree appealed from, 
as firet sbeve mentioneds 

after comsidering the iagues oa framed by the pleadings, 
and after a review of the evidence contained in the present trane- 
oript, we are of the epinion that the decree, following the 
master’s findings and conclusions, should be affirmed. It is 
the well established rule that « master's findinga, approved by 
the chancellor, will not be disturbed unless manifestiy against 
the weight of the evidence. (Union Colliery Co. v. Fishback, 
299 I1l. 165, 170.) Im the present ease we think these findings 
and the decree are amply supported by the evidence. It appears 
that in the transaction of March 29, 1915, the Duncansons solid 
and transferred their beneficial interest in the premises 


avsclutely te dsfencants for the considerstions disclosed, and 
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and maintaining the premines and payments on incumbrances and 
interoat, lose all amounts recvivead by defendants from the rents 
and profits of the premises, and that im sffest the said aseign- 
ment and transfer of March 20, 1914, of the Duncansene' beneficial 
interest in the premises to defendants vas “as seeurity, er aw a 
mortgage rather than an absolute conveyanec, with the right of 
redemption" in ihe Duncansens. The master, however, found that 
said agreement of Mareh 29, 1918, “cometitutes the agreement between 
the parties, and that mo verbal agreement (se contemied by the 
Duncensons) wie ever mace betweon the partios, and the aster, 
therefore, concludea thst the transaction between Cuncanson and 
defendants wan an absolute conveyance and tyanefer of the premises 
and not a mortgage.” The mister finally concluded that complainants 
have “failed te prove any of the mterdal allegationa* of tineir 
bill, emd recommendeé tht the bil) be dismissed for want of equity. 
After a hearing on comploinants’ exceptions te the report, the 
court confirmed the report and entered the deeree appealed fromy 
ae firet above mentioned. 

after considering the issues og fremed by the pleadings, 
and after a review of the evidence contained im the present trane~ 
oript, we are of the opinion that the decree, foliowing the 
master’s findings and conclusions, should be affirmed. It is 
the well establiched rule thut «a mster's findinga, approved by 
the chancellor, will not be disturbed unless manifestiy againet 
the weight of the cvicence. (Union Colliery Co. v- Fishback, 
299 Ill. 165, 170.) Im the present ease we think thoce finding « 
and the decree aré apply supported by the evidence, It appears 
that in the trameaetion of Marek 29, 1915, the OCumeansons aold 


amd tramsferres their beneficial interest in the promises 


absolutely to defendants for the considerations disclosed, amd 
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that said transfer wae not made “ae sceurity er as a mortgage,” 
with the sight ef redemption, ss contented by counsel. On that 
day they elgmed and delivered an inetrwment, etlling and trans~ 
ferring said interest to defendants. No mention is made therein 
that the cenveyance is only 9 seourdty for « debt or ee a 
mortgage. And the saater properiy found that ne other yorba) 
agrewment wie mee betwooem the porties. ‘wen if there had been, 
evidenee cf it could mot be admitted te vary or comtradict the 
terms of the written agreement. (Selmts v. Plankinton Bank, 

141 tll.» Lid, 120.) Om the same day, sles, the defendants and 
Luncansem entered imio another sritten egreement whereby defend- 
ants, oS “oenexg of the equity” im the prewives, authorised and 
empowered Cuncangon os theiy agent to "sell" that equity, and they 
agread that, if he did eo at amy time within two years, they 
woulé pay Kim, “ao and for his gompensstion fer the making of such 





gale,” a sum equal te ome~half of the “net proceeds” of the sale, 
previding he was the "procuring cause thereof.” Tho agreement 
fully states what is meant by the term ‘net procecda’; and further 
provides that Cuncanson ie omiy to share in said proceeds im the 
avent that the gale price, plus the ineumbrances on the property» 
“shall exceed $55,000," and then only én the “execas" above that 
sum, lusa deductione mentioned; and further provides that defend- 
ants may themsclves sa]. eaid equity upon 14 days’ notice to 
Dunesaneon and under eertain mamec conditions. Unier this agree- 
ment we do not think thut Cameanson ws giyvon any right to 
acquire saié beneficiel interest himself, either directly, 

or indirectly throwgh Byall, a slerk in the office of his 
solicitor. The evidence sufficiently disclosed, aa found by 

the msster, thet Syall wan net a bona fide Suyer of said 


imterest, and that the proposed sale te him, at a price 
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conaiderably less than its then re«sonable worth, was a mere sham, 
and an attempt on complainants’ part te duprive defendants of their 
share ef the profite to which they would have been entitied aie « 
bone fide sale. Complainants did mot come into a cour) of equity 
with clean hends. Furthermore, specific performance of the pur- 
ported sale to Syall could mot properly huve been duereed, ag 
counsel urges should have been done. in Tyler vs Janborm, 1:6 
Till. 156, 142, it is said: “The doctrine is familiar * * thas an 
agent can mot, either directly or indireetly, have an intereat 
in the sale of the property of his principal whieh ie within the 
seope of hie acency, without the consent ef hie principal, freely 
given, after full knowledge of every metter known to the agent 
which might affect the principal. * *® The rule is not merely 
remedial of wrong «ctueslly committed, - it is intended to be 
preventive of wrong. * * The rule is equally applicable to cuces 
where the agent is empowered to sell, ae im the present conse, at 
@ atated price, as where his authority is te seli generally.” 
Counsel also contend that defendants ratified tuncansen's act in 
making the contract of sale of esid interest to Byall, and are 
thereby estopped to now cquestion Dumeanson’s authority 20 te doe 
There ig no merit in the contention. “here is ne evidence chowing 
that defendants, with knowledge, ever indiested their lntention 
of avcepting the contract which Juneansen claims he mide with 
Byalle 

The decree appesied from, dismissing compisinants' 
amended bill for want of equity, should be affirmed and it is se 


ordered. 
APOIDMEG 


Barnes, Pe Jey and “ella, Js, soncure 
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THE MILLER<JONES COMPANY, 
& corpor«tion, 


BRROR TO BURXICIPAL 
Plaintiff in Srror, - 


" COURT OF CHS CAG, 
* 


Le FRLDMAN, ye ig 
lie PRLDHAN & COMPANY, 
Defendant im Grror> 


WA, SUITICR GRIDLEY DeLIVERED THE OPINION OF THE COURT, 


PLaintafy commenced im the Mumieipal court ea 4th elages 
attion in contract sgninat defendant to recover, ae alleged in 
ite statement of claim, a bulanee of 042 for merchandise eold 
ami delivered. Lefundumt filed om affidevit of merite claiming 
that the serchandise hai fuliy been paid for. Gn Ceotobar 4, 
1926, the cause regulerly came om for trix] before the court 
without a jury, andi neither defendant mor his attorney appeared. 
The court, after hesring plaintiff's evidenes, found the issues 
in ite favor and assessed ite damages at $42 ond entered judguent 
om the finding ageinst defendante 

On November 18, 192¢, more thom 30 days after the ontry 
of the judgment, defendant appeared by attorney amd moved the court 
$e vaeante it, and that there be # new trial, ete» The motion wag 
supported by defendant's affidavit. On the hearings plaintiff's 
atiormey expresely waived the presentation by defendant of a« 
“potition,” sc smontioned im section 21 of the  wmicipal Court “Gt, 
which woule contain the eange sllegetions «# im the affidavit, and 
it was agreed tant the affidavit might be considered as a petitions 


‘At the comelusion ef the hexring the court ordered that 


defendant's motion be grantec and the judgment vacated. 


Plaintiff seeks by this «rit ef error, ieaued December 1, 1926, 
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te set acide the order, The present transoript further discloses 
that, after the 5111 of exceptions, aa te sald proceedings on 
November 15, 1926, hed been signed by the trial judge and filed, 
the enuse came om for trial and, plaintiff not appearing, 1t war 
ordered éiomigaed for went of prosecution and a judgment wae entered 
against plaintiff for coats on November WS, 1926. Plaintiff alse 
eeeke by thie writ of errer to reverse said lost mentioned judgment » 

7 Ag to the court's order of November 16, 1926, (weeating eaid 
Judgment of October 4, 1926, for $42 sgainet defendant) we are of 
the opinion that the court did not have juriedietion te enter it, 
inswmuch as defendent's motion te vacate waid judgment eo« not made 
or enterec until more than 30 days had elapwed simee ite entry. (See. 
Gl, Hunicipal Court Aets People vw» Wells, 256 Ill. 450, 455) Gage 
Hotel Go. v» Kamteog, 185 Ills Apps 393, 3953 Pree v. Marie, 207 
Til» Apps 1lz, 116.) Lelendent's affidavit, contained im the bill 
of exceptions, dows not wet forth facta which would be aul'fieieat te 
vacate the jucgment by « b114 in equity, ner are any errors in fact 
in the proceedings set forth whieh might have been corrected at 
common law by the writ of ercer Goram mobis, or wimiler motion. It 
‘ @learly appears from the affidavit thet defendant's failure to/ present 
at the trial of the esunme on Ovtober 4, 1926, and not to be represented 
thereat, was due to the negligence of his attorney. (dee Ieprie v» 
Bear, 230 Tile Apps 185, 157+) And the court was not warranted in 
entering said judgment of Movember 53, 1086. 

Aeoordingly, that judguent, and the court’s erder of 

November 15, 1926, waexting eaid former judgment of October 4,» 
1926, are revyeracd. This leayen said jadgment of October 4, 1926, 


standing in full ferce and effect. 
REVERSED » 


Bornes, Pe dee ami Yelle, Js, concours 
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GAM KALAS» 
Appellee , 
Ve APPRAL PROM SUWICTPAL 
DEMETRA FANCY BAKERY, COURT OF GCHIGAGO, 
a corporation, 
Appellant. 


MR. JUSTICE GRIDLEY OXLIVERED THE OPINIOS OF THE COURT. 


Thie appeal is prosecuted to reverse a judgment for 
$448.51, entered in the Municipal court against defendant on 
September 14, 1926, in an agtion of the 4th glass in contract, 
tried before the court without a jury. 

In his statement of claim plaintiff alleges that his 
@laim is for a bulance of aalary due to him aa "generni manager” 
ef defendant corporation in ite bakery duciness in Chiesges that 
curing the period from September, 1923, te October 14, LOA, 
he wae employed in thet eagreity at a salary ef $100 per month, 
and thet he faithfully performed his duties and received payments 
- from cefencant from time to time om account; anc that there is 
now due to him from defendant a balance of $445.61, which it 
has refused to paye 

In éefendoent'a affidavit of merits, by ite president, 
Christ Kariotis, the defense in atated te be that during said 
period plaintiff wae an “officer” (secretary) of defendant and 
@ member of ite board of direcetora; that ac such officer he sarved 
the corporation at an agreed salery of $60 peor month, which has 
been paid te him im full in advition to board and Lodging; and 
that defendant is not indebted to him im any sum. 

On the trial pleimtiff wae the omly witness. Hig 
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teotimonmy wae to the effeot that shertiy prier to September 1, 
1923, he purchased some of the stock of defendant corperntion, 
pecome its secretary, and wae hired by Chriat Kariotis and 
Lewis Peulakes, respectively ite prevident and treasurer, to 
net ae its general manager «ut a salary of 9100 per month; that 
it than was agreed thot bie duties as general manager were “to 
stay in the shop, do «11 tha purchaning, take care of the operations 
of the bakery, 2m alwo keep the booke3” that he continuously acted 
*@ Manager and performed hin duties until October 14, 1904, when he 
resigned and severed a11 connection with the compeny; that he never 
received any sslary ae seeretary} thot during sald peried he was 
eredited on defendont's bevcks cach month with kis enlory ef $100 
an manager, except the month of October, 1024, when he was eredited 
with $80, covering the one-half of the month thet he worked; that 
from time to time, as ageinst this salary account he drew out money 
end the eume was charged to himy ami thet the true balance due 
to him om Cotober 14, 1924, wan $445.51, no part of which has 
been paid. frier to the trial plaintiff served notice on defendant 
te produce certain of defendant's books of account and certain ef 
ite checks and portioularly the original ledger pege of plaintiff's 
accéhunt with defendant, otherwise secondary evidence thereof would 
be offered. Defendent falle¢ to produoe the books, ate., ami gave 
mo exeuse for not doing so. Thereupon plaintiff offered, and 
the court sdmitted in evidence, a photegraphic copy of eaid 
original ledger pege, which plaintiff testified was a true and 
eorrect copy. This disveloved that om Ovteber 14, 1924, there 
was a balance due to plaintiff for salery of $445.81. Wo ovidence 
whatever was introduced by defendants 

We think thet plain:iff's eleim for belance of 


salary as general manager of defendants is amply mstai ned 
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by his testimony and the copy of uaid ledger page of defendant's 
ledger. there wae no evidence ic the contrary. And we do not 
think that there ia any merit in defendant's contention to the 
effect that, if s salary of $100 per month wae agreed to be paid 
to him, the agreement wes illegal vegenee he was an officer 
(seeretary) of the company at the time the agreement was mades 
The evidence clearly shows that, about the time he became an 
officer and a member of the board of directors of defendant, he 
was employed by ite president and treasurer, at a ealary of $100 
per month, to act in another eapacity, vie, a» general mnnger 
With certain preseribed duties, and thet during the period of his 
employment he faithfully performed those duties ond drew out of 
the company’s funce from time te time monmeye on account of hia 


gulery, 211 with the aequiescence of said officers and the companys 


Hie contract of eaployment made with eaid officers was ratified 
continually by the company. Equally without merit is couneel's 


further contention that the cepy of seid ledger page of defendant’ s 


books should not have been allowed in evidence, becaune 4% did mot 


contain original entries. it wae admissible as being in the nature 


of an sdmission against interest, and a9 defendent's declaration in 


‘writing of the amount of ite said indebtedness to plaintiff. 


(Loewenthal v» MeGormick, 101 Z1l+ 143, 150+) 
The judgment appealed from should be affirmed, and 


it ia ec ordered. 
AS? THM Ge 


Barnes, Ps Jeg amd Yelle, Jo, Goncure 
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RADIO RECEPTOR COMPANY, INC s, 
& torperation, APPEAL FROM 
Appellee, 
MUNICIPAL COURT 
OF CHICAGO. 


We 


STANDARD RADIG CORPORATION, 
@ corporation, 
; Appellant « 


WR. JUSTICE GRIVLEY DELIVERED THE OPINION GF Tak COURT. 


In an action of the first clase in ageumpait, 
commenced Hay 20, 1928, there was a verdict finding the iscues 
in plaintiff's favor and ascessing ite dumages at 6899.26. 
After judgment ontered against defendant im said eum, this 
appeal was taken. | 

In the atatement of claim it is alleged that at 
various times during the months of November and December, 
1924, plaintiff, a New York corporation, sold and delivered to 
defendant at Chicage certain goede, consiating of radio supplies 
and accessories (itemized in the etatement), of the total amount 
at invoice prices of $2569.80; and that in January, 1925, 
defendant made two payments, aggregating $1197.46, fer portions 
of the goods, leaving a balance due to plaintiff of €1572.34, 
which defencant has refused to pay» 

in ite affidavit of merits defendant, by Rubin Kroner ,. 
president, etated the defense to be in substance as foliows: 
(1) That the goods were purchased under an oral agreement, made 
in November, 1924, that any goods thereafter purchased and 
reeeived might be returned by defendant if net astisfectory to 
it and ecredit given accordingly, and that in pursuance ef the 


agreexent defendant, on January 23, 1925, returned to 
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plaintiff certain of the goods, of the value at invoices prices 

of 91089.79, because they were net sotiafactory (leaving « balance 
due on such goods ws had been retained of $292.58)pend (8) that 

om April 30, 1924, aeverml wonthe prior to the making of s<id oral 
agreement plaintiff and defendant entered inte ea written agreonent, 
eigned by plaintiff, by ite agent h. Os Blume, and by defendant, 

by Re Ese Wolf, ite viee prewident, wherein plaintify authorized 
certain advertising by defendant, at plaintiff's expense, of certain 
radio goods in newapupere in twelve insertions at a cost ef 822 per 
insertion; that duping November, 1924, dofendant placed and paid for 
two advertisexents in Chienge newspapers, couting $300, which eum 
plaintiff has not paid to defendant; ond that defendant is entitled 
te a oredit therefor on ite account with plaintiff, leaving nothing 
due to it. . 

AG the commencement of the trial in December, 1926, it 
appeared from atatoments made by the attorneys for the respective 
parties that plaintiff, as regards these goodie which defendant had 
returned by carrier to plaimtiff in January, 1925, (of invoice 
prices of $1089.79, and which plaintiff had ot first refused to 
-aecept from the earrier), had fimally received them and had sold 
$ for the cum of $210, and pleintiff's 





attorney further stated that plaintiff's said claim of ©13572.34 
ehould thereby be reduced (or to $1162.34). Thereupon a dispute 
aroue ae to the order ef introducing evidence and the court ruled 
that, because of the issues no» fremed by the plesdinge and the 
defense being au affirmative one, defendant sahoulé first intredcuce 
its evidence. Thereupon Kubin Kromer, president of defendant, 
testified im its behalf to the effect thet during the fell of 
2924 he and Sobert BE. bavie, manager of defendant's sales’ 
department, had a conversation with A. C. Blume, plaintiff's 
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Chieago sales agent, regardimg the goods in question; that it wae 
verbally agreed that pleintiff might ahip them te deendant at 
@aid imveice prices and that gueh of them aa were found unentise 
factory to it or to ita trade wight be returned to plaintiff and 
eredit given accordingly; and that after the goods had been re- 
ceived and defendant had found some of them to be unsatisfactory, 
Kromer, in Davie’ presence, infeoxwed Jacques Aehmer, president of 
plaintiff and whe them was im Chiesgo on a business trip, that 
some of the goods were not satiafactory and would be returned, 
Leavis, defendant's witness, corroborated Kroner'sa tertimony ac to 
seid conversations and ag to the verbal agreament defendant had 
mace with Bluue me to the return of sueh goods aa were mot aatia- 
factory. Defendant sise introduced evidence showing that certain 
of the goods in question, amounting at imveice prices to $1039.79, 
vere returned by carrier to plaintiff during January, 1925, as 
being unentisfactory to defendant, and aise intreduced certain 
letters pessing between the parties relative to the returned goodm. 
While the abveve testimony wae being heard wy the jury, the 
attorneys for the respective parties stipulated that, if defend- 
amt could prove thet 1¢ made an agreement with plaintiff whereby 
4t might returm the goods in question in the event it found thew 
te be unsatisfactory for any reason, then defendant would not be 
required to show thet said goods were in fact defeetive. An to 
eontracts made between the parties concerning advertisements of 
eertain radio goods, whith advertisements were to be procured by 
defendant but the expense thereof was te be paid fer by plaintiff, 
it appeare thet during the year, 1924, defendant had been purchasing 
from time to time radio goodie from plaintiff for re-anle. Davis 
testified that twe contracte regording advertisements were 
entered into between the parties, - ona os written one on April 

30, 1924, and that subsequently, st the time the goods in question 
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were ordered, anid written contract waa modified by an era) one 
ag ta the number of imsertions and of to the amount plaintiff 

was to pay. The written contract wae intredueed in evidence, 

but Davie was mot allewed to testify as to what the eubsequent 
eral contract was, whieh he, acting for defendant, had made with 
Blume at the time the goods in quevtion were ordered of plaintiff 
through Slums, nor waa defendant allowed to show by other oral. 
and docuncatary evidence effered, that, acting under eaid contract 
ae modified, defendant placed and paid for two advertisements in 
Chicage newepapersa, exch costing $150 er a total of $300, for which 
expenditure defendant was entitled te a oredit om ite account 
with plaintiff. 

Bo evidence was introduced by piaintiff except certain 
testimony, supplemented by certain writings, taken by ax parte 
depositions im Mew York City subsequent to the filing of defendant's 
affidavit of merits and considerably prior to the trial in court. 
In Kohner's deposition, read to the jury, he testified that he, 
on plaintiff's benalf, never made any euch sagreementa with dufendent 
as etated in its affidavit of merits, and thet he never agreed with 
Gefendant that goods purchased by it might be returned if aot 
gatisfactory. In the deponition of iiugo Cohn, read to the jury, 
he testified that on February 20, 19°65, after the goods in question 
had been went back by courrier te plaintiff, he, im plaintiff's 
name, wrote defendant that “we are today instructing the raiiroad 
warehouse to deliver to ua the 15 cartons of radio material which 
they are holding; we are taking thie mterial in only for the 
purpose of avoiding unnecessary damages, and are not accepti ng 
them as returned goods, but merely holding them subject te 
your order.* (A copy ef thie letter wax attached to his 


deposition.) He further testified that subsequently plaintirs 
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wold portions of the returned goads, but not all of them svor 
the reason that plaintiff had been enjoined, at the inetance 
of the Radio Corporation of America, from selling scertaia gooda 
manufactured by plaintiff; that, of seid returned goeds that 


were sold, plaintiff received at the sale the sum of $210, which 


it Bad applied on defendant's indebtedness; that vt the time ef 
said sale the geods were “obsolete” and there was no market therefor; 
and that the price for which they wore sold was the best price at 
the time thet could be obtained. lume, whe fer plaimsify had 
made the agreement with defendant ag te the goods im question, did 
not testify by depouition, nor wae he calied by plaintiff to diapute 
the teatinony of Aromer and Cavige 

After reviewing the present recerd we have resched the 
cenelusion that the judgment ehould be reverged amd the onuse 
remanded for s new trial. We think that the verdict and judgment 
against defendant for $499.26 are manifestly ageimet the veight of 
the evidence. There wan no substantial diepute of the tentinony 
of Kromer amd Davis as to the purchase of the goods in question 
being muie under en agreement that such goody as proved umentig- 
factory might de returned ond eredit given therefor. And portions 
of these goods were returned within a ressomable time. And we fail 
to sec upon what possible theory the jury could have srrived at the 
particular sum awerded to plaintiff. (fee, Suiom > 
Petrepoulps, 347 Ill. App. ly 3+) And we think thet the trial 
gourt erred in not permitting the offered teetimony of Unria te 
be heard by the jury. It de well settled that an exeoutery written 
agreement between parties may be set acide or modified as they may 
see fit by a subsequent oral agreement. (Palmer v. Bennett, 96 Til. 
Apps 281, 2833 Sommereial Car Line v. Anderaun, 224 111] -Appol87,101-) 


The judgment of the Municipal court ie reversed and 


the cause remanded, HEVERGED AND REMARIZD, 
Barn@e, Fede and ‘elie, J.,concure 
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GAM GRESMBERG, 
Appellee, APRBAL FROM 
Ve MUNICIPAL COURT 
GAM HAYMAN, OF CHICAGO, 
Appellant. 


MR. JUSTICR GRIDLEY DELIVERED THE OPINION OF THR COURT. 


Plaintiff brought a 4th class action in contract to 
recover of defendant $650, claimed to be due as rent for the 
stere and premises, owned by plaintiff and known as 832 “est 
S9th street, Chicago, for five months from January to May, 1926, 
inelusive, ot $150 per month. After a trial without a jury the 
court allowed plaintiff four monthe’ rent, and entered a finding 
and judgment against defendant for $520. This appeal followed. 
Plaintiff has not appeared or filed any brief in this appeliate 
court. 

Plaintiff was a witness in his own behalf. Defendant 

also testified, as did two witneases called by hime 

The evidence discloses in substance that plaintiff became 
the owner of the premises about four years prior to January, 1926; 
that he leased the same to one Aldrin to be used by the letter in 
the conducting of a “soft drink parlor;” that several months prior 
to January, 1926, defendant tock posseasion of the premises, with 
plaintiff's consent, and continued to run the place, and, up to 
Januery, 1926, paid a monthly rent of $130 to plaintiff; that 
éuring this period a certain brewery company owned #11 the fur- 
nishings and fixtures, except a cash register which defendant 
owned; that during this period alse defendant constantly violated, 
with plaintiff's knowledge, the Nstional Prohibition Act by selling 
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in the etore or saloon whiskey and other intoxicating liquors; that 
about Christmas, 1925, the place was clesed temporarily by the police 
department of Chicago, since which time defendanthas not ocoupied 
the premises; that defendant did not turn over the key to plain- 
tiff but left it with some one next door; that shortly prior to 
February 1, 1826, the Federal authorities brought proceedings 
against plaintiff, and as a result the place was ordered closed for 
one yesr and the doors pad-lockeds that in April or May, 1926, 
upon plaintiff filing a petition and giving bond, ete», a Federal 
eourt allowed plaintiff to re-open the premises, which he did, 
replacing the old leck with a new ome; and thet at this time the said 
brewery company removed all the furnishings and fixtures that it owned. 

Plaintiff, by virtue of the verbsl agreement of the letting 
of the premises to defendant, sought to recover of him the monthly 
rental for the five months after the place had been closed and after 
he had céased to occupy the same because of said enforeed closing. 
We do not think that under the evidence plaintiff can recover any- 
thing of defendant. The evidence clearly discloses that when defend-~ 
ant took possession az plaintiff's tenant he did so with the inten- 
* tien of violating the low in there selling intoxicating liquers ani 
that plaintiff then knew there would te sueh violations; that 
defendant, after taking possession continually there sold whiskey 
and other intoxicating liquors with plaintiff's knowledge and consent; 
and that the pleee was closed by the Federal suthorities because of 
geid violations of the law. Under such circumstances defendant's 
agreement to pay rent should not be enforced om the ground of public 
policy. (Nash v+ Monheimer, 20 Il]. 215, 2173 Goodrich v. Tenney, 
144 Ill. 422, 430; Ryan v- Potwin, 60 Ill. App. 637, 639; Kelly 
vy. © » 162 Ills Appe 571, 573.~) 

judgment of the Hunicipal court should be reversed 


and it is eo ordered. 
REVERSED WITH FINDINGS OF PACT. 


Barnes, Fe J+, and Wells, 3., concur. 
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BINDINGS OF PACT. 


We find as fsete in this case that when plaintiff 
leased the premises to dufendant the latter intended as tenant 
to violate the existing law by selling therein whiskey and 
Other intoxiezting liguers and that pisintiff then knew of such 
intention; that after defendant took possension of the premises, 
paying rent therefor, and until about Christmas, 1928, he 
eontinuously violated the law by making sales of intoxicating 
liquors, with the knewledge, consent and acquiescence of 
Plaintiff; and that the building on the premises was closed by 
the Federal authorities because of the making of said ilisga). 
gales. 
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OTIS BEEMAN, ) 
Appellee, ) A®PPRAL PROM MUNICIPAL 
Ve COURT OF CHICAGO, 


Ase Ae MORRISON CO., 
@ corporation, 
Appellant. 


MR. JUSTICES GRIDLEY DELIVERED THE OPINION OF THE COURT, 


in a 4th class action in tort, tried without «a jury, 
there was a finding and judgment againmat defendant for $195, 
and this appeal fellowed. 

In plaintiff's amended statement of claim he alleged 
that on January 13, 1925, he waa possessed of a certain dwelling 
house in Oak Park, Iliimois; that on that day certain ef dufend~ 
ant's servante entered the house and "megligently built a fire" 
in the heating plant and so damaged the same as to require repaire; 
and that in usking the repairs plaintiff expended the sum of $195, 
ete. In ite affidavit of merits defendant denied that it or ite 
gervants ever built or esused to be built amy fire in the heating 
‘plant, or that the claimed damage thereto was caused by any acts of 
it or ita servants. 

It appears from the evidence that plaintiff hac agreed 
to buy a newly constructed house from one ‘chumann; that the latter 
had agreed to pay for the furnishing end installation therein by 
defendant of certain eleetric light fixtures; that it wae arranged 
that plaintiff showld go to defendant's place of business and select 
the fixtures; that he made the selections on January G, 1925; that 
on the morning of Tuesday, January 13, 1925, the fixtures were 
delivered to the house by defendant's trucks that the driver of 


the truck was ome “illiams and he was accompanied by one Friddy, 
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an electrician employed by defendant, who was to hang the fixtures, 
and who did se during that dayj and that before the fictures were 
carried into the house Yilliams obtained a key to one of the doors 
thereof from « Mrs.» Rollins, an employee of plaintiff's father-in- 
law, living nearby, and, after the fixtures had been huns, returned 
the key te her on the same day. 

Plaintiff testified that on Sunday, January 11, 1925, he 
visited the house and found it vacant and Locked up; that he 
went into the basement, and “there was mo water on the floor nor 
any evidenee of any fire having been in the boller;" that, after 
the fixtures had been hung, he again visited the souse on Jeturday, 
Jenuary 17, 1926, with one Johnoon, an agent of Schumann, who tried 
to start a fire in the plant; thet Johnson turned on the water but 
it "wouldn't run, because it wae froszenjg" that then “there was some 
iee on the basement floor near the bottom of the furnace;* and that 
afterwards he employed KR.» J+ Trepf, a heating contractor, to make 
necessary repairs to the plant and that Tropf completed these repaire. 
Myee Hollins testified that, on the day she gave the key to *illiame, 
he inquired if there was a fire in the house, and, upom Ber saying 
-that ghe didn't kmow, he further said: "It is pretty cold to work 
there without o fire." J. B. Wright, a teamster for a coal company, 
testified that about noon om Tuesday, January 13, 1925, he delivered 
@ load of coal at the house; that, although he had procured from his 
employer a key to one of the doors, he did not use it, because when 
he errived he found some of the basement windows open, entered 
threugh ome of them, opened the window to the coal bin, and through 
it delivered the coal; that when he first entered the basement he 
noticed “there was water on the floor and smoke in the berement ," 
but that he “didn't notice any fire;" that, before he had finished 
delivering the coal, Priddy, the fixture hanger, returned from his 
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iunch and resumed his work of hanging the fixtures; and that about 
one o'clock he (the witness) had put #11 the eoal into the basement, 
end closed the windows to the coal bin wut “left the side windows 
open." Tropf, who afterwards repaired the heating plant at plain- 
tif f's requernt and charged him $195 for doing the work, testified 
that such charge was a reasonable one, ete. He further testified 
that, “on a Saturday afternoon" in January, 1925, (probably January 
24th, more than 10 daye after defendant's employees had been in the 
house), he in company with plaintiff, inspected the heating plant; 
that the witness then found “very little water in the boiler,” that 
“there had been a fire started in it and the three main sections of 
it were crneked,"” amd that “the effect of starting a fire im such a 
bollex without water in it is to crack s section or more of ite” 

On eross-exumination he testified that when he examined the boiler 
on the Snturday «fternoon “there was po water im it;” that he 
"eouldn't tell whether there had been any water in it vefore;s” 
that, “if there hed been water in it, it would never have broken;” 
that “if water hed been left im it and the water had been permitted 
to freeze it would have broken;" that “the cracks I then saw in the 
boiler might have been there for a week for all I know;" that “the 
cracks I examined appeared to me like fresh brenkey" and thet he 
"found no damage to the plant except said three sections of the 
boiler.” Plaintiff did not call either Johnson or Schumann as 
witnesses. 

At the conelusion of plaintiff's evidence defendant moved 
for a finding in its favor, dut the motion was denied, Thereupon, 
on defendent's behalf, Jilliame, the driver of itu truck, testified 
as to the acts and doings of Priddy and himself at the house on 
January 13, 1925. Friddy was not present in court and did not 
testify, but it was stipulated that if he were present he would 


testify that while he was in the house "he did not tamper with the 
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water system or the heating syatem in the premises, “ * did not 
turn on any water, or light any fire of any kind in the premisea.” 
Williems' testimony was to the same effects 

after veviewing the testimony we are of the epinion 
that the finding and judgment are manifeutly against the evidence, 
and that the judgment must be reversed. There wae mo direst evi-e 
dence introduced by plaintiff to sustain the charge that on 
January 13, 1925, defendant's said employees “negligently built 
a fire* in the heating plant end damaged the same. uch evidence 
as he did introduce was circumstantial and unoutisfactory, One 
of his witnesees, Wright, testified that on that day, after d«fend- 
ant'e employees had entered the house and had delivered the fixtures 
therein and hed commenced the work ef hanging them, he observed 
water on the basement floor and “smoke in the basement,” and other 
witnesses tectified that a few days thereafter the heating plant waa 
found to be in a damged condition, requiring repairs. “laintiff’s 
Case, a4 made out by him, resta upon too many presumptions of fact. 
lt must be presumed that the smoke which Vright observed in the base~ 
ment was caused by a then exieting fire in the heating plant. It 
must also be presumed that such fire was kindled by defendant's said 
employeen, which they positively deny doing. And it muct alee be 
presumed that the damage to the heating plant wae caused by auch a 
fira so kindled by them. “The law is thet o presumption cannot be 
Based upon a presumption.” (Giot ie Coe Ve Geriseh, 
163 Ill. 628, 6293 Condon v. Schoenfeld, 214 id. 226, 230.) Further- 
more, it is the lew that circumstential evidence “is always inevffieient, 






where, assuming all te be proved which the «idence tends te prove, 
some other hypothesis may «till be true, for it is the actual exclusion 
of every other hypothesis which invests mere circumstances with the 
foree of procf." (1 Etarkie Eve 4443 thi Vo Belt Badd way » 145 
Ill.» Apps 50, 54.) 
The judgment of the Municipal Court is reversed. 
REVERGRG VITH PINUINGS OF FACT. 


Barnes, Pe Jey and Yells, J», concurs 
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Pini Das OF PACT. 


¥e fine as faetes im shis ease that dvfendant' a 
servante Gid mot on January 15, 1925, or at any time, 
build or cause Jo be built a fire in plaintiff's said 
heating plemt, aml that the damage to said plant wae not 


eaused by any aete of defendant or ite said servants. 
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WILLIAM EISKNSTALT, 
Appellant,» APPRHAL FROM MUNICIPAL 


Ve COURT OF GHICAGO. 
INTERSTATE PACKING COMPANY, 


a corporation, 
Appellee. 


WR. JUSTICH GRINLEY DELIVERED THE OPINION OF THE COURT. 


Tn a 4th class section for damages for alleged breach 
of contract because of defendant's refusal to ship and deliver 
106 tierces of white grease at 10 cents per pound, there was a 
trial without a jury, resulting in the court, on lecumber 4, 
1926, finding the issues against plaintiff and entering a judgment 
ageinat him for costs. 

The eourt held in substance that the evidence did not 
sufficiently show that defendsent hac agreed to s¢11 and deliver 
the grease to plaintiff. “hether the holding is contrary to the 
law and the evidence is the only question involved in the present 
appeal. 

‘ Plaintiff is a dealer in tallow and grease at Chicago, 
and defendant is a selier of those commodities with principal 
office at “‘inmona, Hinuesota. John W. Hall is a licensed tallow 
and grease breker, doing business ot Chicage, and he, in the 
transaction im question, acted as agent for both parties. He 

had previously acted ae agent fer defendant in making seles for 
it of other grease. Plaintiff claimed that he had purchased the 
grease in question for re-sale and had re-sold it to a customer. 
When in August, 1924, defendant refused to deliver it, plaintiff, 
after notice, purchased 100 tierces of grease of the same quality 
in the open market at 12 cents per pound (an inorease of 2 cents), 
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and it wes etipulated upon the trial that, in the event the court 
should find that an agreement actually existed between the parties 
for the sale by defendant of the grease in question at 10 cants 

per pound, the measure of plaintiff's damages would be 2 cents per 
pounce for 3600 pounds, or $720. Plaintiff was a witness in his own 
behalf and the broker, Hall, aleo testified for him. By agreement 
numerous telegrams, letters and other writings were introduced in 
plaintiff's behaif. FP. A» Jacobson, president of defendant, testified 
for it, and other telegrams, letters and writings offered by it 

were received in evidence. 

On the morning of July 11, 1924, plaintiff called on Hall 
and offered to purchase through him “a carload of all hog grease, 
at $9.62-1/2, Hew York, to be delivered in July or Auguat of 1924." 
Hall then stated that he would submit the offer by wire to cefend- 
ant and would advise plaintiff later in the day. He immediately 
Wired defendant at Vinona sa follows: “Subject to your imodiate 
reply by wire, bid §9.62-1/2, New York, car all hog, July or 
AMgusts: enewer immediately by wire.” Before noon of that day 
éefendant wired him in replygas follows: “Offer toc low. Could 
fill as followa: 100 tierces, #11 hog, $10, GeAcke, Mew York. 
‘Gell subject to confirmation. Answer imesdiately by wire.” On the 
afternoon of that day plaintiff again eaw Hall, and told him that 
he (plaintiff) wowld buy the grease at the increased price, and 
requested Hall te enter hie order for the 100 tierces for delivery 
during August, at the price of $10, Hew York, and to immediately 
wire defendant to that effect. “hereupon Hall on that afternoon 
(July llth) wired defendant as follows: “Booke: 100 tierces, all 
hog, August,#10, Hew York, Thanks." Thies telegram was received by 
defendant, and on the following morning (July 12th) it wired Hall 
as follows: “Cannot confirm sale grease. Afraid quality. Mailing 
sample.” snd dvfendemt under date of July 12th mailed a letter to 
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Hall as follows: “Referring to exchange of messages, we wanted 
to book the 100 tierces all hog for August, but before doing se 
we want to knew tiat the product is right and there will be no 
back-fire. accordingly, we are sending you sample of 211 heg by 
pareel post to-day» * * We might acd that we ean get out 100 
tierces this month, if that is any advantage, and with higher 
market for lard no doubt you can get better than lOg for it. 
Please let us hear from you.” Sefore defendant's telegram and 
letter last above mentioned had been received by Hell, he, on 
July icth, mailed to gach of the parties, in comfirmation of the 
sale, the ususl broker's bought and solid notes or memoranda and 
the came afterwards im due course of maii were received by cachs 
The memoranda are signed by Halli “as broker only“ and are as 
follows: 


"SALE NUMBER 4404 Dated, July léth, 19440 
SELLER Intergtate Packing Company, “inona, Minn. 
BUYER Wms Edgenstadt, Chamber of Commerce Bldag.,Chicugo,llle 


QUANTITY 100 barrels 

ARTICLE Choice white all heg grease 

QUALIFICATIONS. Guaranteed us good quolity, maxivum 3. Seller to 
furnieh ueusl export decuments, such as B.d4eie Certificate 
of Analysis, etc. 

SHIPMENT. August. Inatructions later. 

PRICE. 10g per lb» GeAeFPs New York. 

TERMS. 2b/ BL attached. : 
Send copy of inmveice to this offices 

BROKERAGE. Sellers. 1%«" 

On July lath, after Heli had received defendant's telegram 
of that date, saying that it could not confirm the sole beeause 
"“sfryaid quality” and that it was malling ao sample of the grease, 
Plaintiff was advised by Hall ef the contents of the telegrame 
On the morning of July 14th, the sample of the grease mailed by 
parcel pest by defendant having been received, plaintifY examined 
the same and teld Hall thet it wae satisfactory, and lastructed 
Hall to advise defendant by wire to that effect. Thereupon Hall 


immedintely wired defendant as follows: “Sample white grease 
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satisfactory. Buyer confirms. With firm offer think can #¢1l1 car 
Suly same price.” The last sentence of this telegram evidentiy 
hae reference to other negotiations then being had between Hall 
and plaintiff. They both testified to the effect that Mall then 
was urging plaintiff to order another ear of the same grade of 
grease at the same price, New York, for July delivery, but that 
nothing came of these negotiations. Hall's said telegram was 
received by defendant on the afternoon of July 14th. It had pre- 
viously receivee by mail Hall's said note or memorandum of July 
12th, confirming the enle te plaintiff of the 100 tierces ef gr éa.ge 
in question for August delivery, and it did not then, or within a 
reagomable time thereafter, repudiate said sale, - it then being 
advised by said telegram that the sample of the grease submitted wan 
satisfactory to plaintiff. All it did on that day was toe wire Hail 
ae follows: “Answer to your message just reeeived, Can't you do 
bettex than $10 om white grease? Answer immediately by wire;" to 
which Hall sent an anowering telegram, aw follewsi “Wo cable bids 
to-day.» $10 absolutely top, so far.” On July 31, 1024, pleintifr 
wrote defendant as follows: “Keferring to the 100 tierces choice 
.White grease purchased from you through J. ** Halli, Ho» 4404, would 
ask you to advise me by return mail when you expect to have thie 
material ready for shipment, and I will furnish you with shipping 
inatructionsa covering." fo this letter defendant replied on August 
1, 1924, in pert ae follows: "Your letter of the Slet received. 
There must be some mistake about this ae we have not booked any 
grease for you.” This was the first intimation received by piaintify? 
that defendant claimed that his order for the 100 tierees of grease 
in question for August delivery had not been accepted. There was 
further evidence tending to show that if, on July 14, 1924, or 
within @ réessonable time thereafter, he had been advised of defend- 
ant's position, he could then have purchased in the open market 
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the same quality of grease, at 10 cents per pound, CeAckse Mew 

Yorke uring the month of August and thereafter conaiderable 
correspondence passed between Hali, the broker, and defendant, the 
former mainteining that plaintiff's order for the grease in cuestion 
had been accepted by defendant, and the latter maintaining thrt 

4t bad never confirmed any sale thereof. In one letter Kell, wrote 
defendant in part as foliowas 


“In starting out this trade, we bid you gol Hew 

York. You came back with an offering, 
» OF 10¢. We wired you the same 
car at your asking price, and up to the clese o 

business, not receiving anything from you one way or the 
other, naturally sasumed it wag oeke, and the contracts 
wore gent out. The next day you wired ’camot confirm - 
afraid of quality,’ and greg this up with a letter te 


the effect that you ted +t but, before 
doing so, preferred that pe sen & em ey in otnee FoGEES « 
you sold the car subject | pprevel of gemy tely 
upon receipt of same, we : ed you that the sample was 
satisfactory. In reply to this wire, you answered us in a 
rather ambiguous way and we immediately answered your wire, 


and, agcording to your own file om the subject, 46 was 
apparently closed then ani there,.* 





After reviewing the present transcript we are of the 
Opinion that the finding and judgment of the trial ceurt are 
manifestly contrary to the evidence and the lew and that the 
judgment cannot stand, and (in view of the atipulation of the 
"parties made during the trial) that judgment should be entered in 
this appellate court against defendant in the sum of $720. The 
evidence clearly discloses that on July 12, 1924, defendent offered 
to sell through the broker, Hall, to his customer (piaintiff) 
the grease in question at a price mentioned by defendant, 
provided only the sample of grease submitted by it was satisfeotery 
to the customer, and that, when on July 14, 1924, the customer 
(plaintiff), agreeing to the price and to delivery in August, 
exemined the submitted sample and esid 1% wes satisfactory to him, 
and defendant waa notified of thet fact by the broker and that the 
gale had been “booked,” a contract of sale of the grease, binding 
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upen defendant and waid customer, was consummated. furthermore, 
it is deoided in Hau Claire Canning Co. v. Vestern Brokerage Co., 
RiS Tlie S61, S90, that a principal, who faile to repudiate a sale 
by hia broker within « reasonable time after receiving a sale's 
tieket evidencing the transavtion, must be held te heave retified 
the transaction and is bound thereby. Although in the present ease 
it appears thet the broker, Hall, mailed hie aale tickets { or 
bought and sold notes or memoranda) to both parties vougibly some- 
what prematurely, still it clearly appeare that defendant, after 
the receipt by it of sueh sale's ticket and after Lt wae notified 
by the broker that the sample of the grease submitted was autis- 
factory to plaintiff (the buyer), did mot within a reasonable time 
repudiate the purported sale. 

The judgment of the Municipal court is reversed and 
judgment for $720 will be entered here against defendant and in 


favor of plaintiff. 


REVERSES AND JUDGMENT HEKA AGAIMGT DAPEMDART 
FOR $720 WITH FINDINGS OF FACT. 


Gridley and Yells, JJ.» concur. 
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166 - 31777 
FIBDINGS OF FACT. 


We find as facts in thie case that on July 12, 
1924, defendant offered to soll the greas¢ in question 
to Hall's customer (plaintiff) for delivery during August, 
1924, at the price of 10 eonts per pound, Ceres, Hew York, 
provided only that a sample of the grease to be submitted 
by defendant was satisfactory to anid customer; that eaid 
customer agreed to the price and time and place of delivery, 
and, upon submission of such sample, examined it and stated 
that 1% was satisfactory to him, of which fact, and of the 
further fact that a sale of said grease upon said terms had 
been made to said customer (plaintiff), defendant received notice 
from Hall, on July 14, 1924; and that defendant upon receiving 
euch notice did not then, or within a reasonable time thereafter, 
Fepudiate such eale upon said terms. 
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AUGUST BARDBERG and 
MARY SAMDBERG, 


cod 


Appelless, APPRAS, PROM MUNICIPAL 
Ve COURT OF CHICACC. 
SAMUEL Le QOOPER, 
Appellant » 


BR. JUGTICE GRIDLEY DELIVERED THE OPIBION OF THE coURT, 


in a 4th class action in contract, commenced in the 
Sunicipal court of Chicago on Jume 44, 1024, there was a vordict 
and judgment for $1,000 againat defendant upon a second trial, 
and he appealed. 

Plaintiffs' atatement of claim is in the form of two 
counts, in the first of which the only allegation ia that on 
April 20, 1025, defendant became indebted to them in the cum of 
21,000 for money before tnat time received by him for their use. 
in the sacomae count they alleged that on April 15, 1924, at 
Chicago, they entered into a written contract with Charles Siesel 
and Pennie C. Siegel for the purchaae of an apartment building, 
iceatec at Keg. 5357-459 Lerchester avenue, Guicage, for the agreed 
consideration of 940,000 (a copy of the contract is attached and 
wade a part of “these plendings")} that on April 18, 1924, they 
paid $1,000 to defendant, whe waa the real estate broker and 
agent of the Bieselej that said paywent wae for “earneet money”, 
end exe to apply ‘es the initial payment and as part of the purchase 
price"; thet when plaintiffa signed ahe contrect defendant 
*“feaudulently represented to them that there was a certain amount 
eof ingebtedness and incumbrances upon the premises;" that these 


repreventatione, upon which they relied, were false and known 


to be such by defendant and were made for the purpese of 
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cefrauding plaintiffs and inducing them to enter ints the contract; 
taat ut thet time there were other incumbronees upon the praaises 
which were not mde¢ known to them until the dey set for the con- 
summation of the sales that because of aaid folae representations 
the deal was not consummated; that defendant, well tmowing that 
plaintiffs refused to consummate the asle because of said false 
representations, “agreed to held and did held the €1,000 in truet 
for them," yet defendant, notwithstanding hie knowledge thet the 
deal was not consummated, “unlawfully converted the $1,000 to his 
own use, and in violation of the truet end eserow placed in him;" 
ang thet defendent, being se indebted, in consideration thereof, 
promised pleintiffa to pay to them the said $1,000, which ke hae 
refused to do, atce 

In defendant's amended affidavit of merits he denied that 
he was indebted to plaintiffea in any sum; danied that he had made 
any false representations or was guilty of any fraud au churgeads 
Genied thst he had converted the $1,000 to his own use; admitted 
that plaintiffs entered inte said contract with the Biesela; and 
aileged in substance thet, after the execution ef gaid contraat 
and the payment of said $1,000 by plainbiffsand the placing of the 
game in defendant's hands as earnest money and in exerow, plain- 
tiffs without just couse failed and refused to consummate the 


trangactione 
On the trial plaintiffs introduced the contract im evi- 


Genee. It is partly printed and partly in typewriting, ia dated 

April 13, 1925, and is signed by the Biesels and plaintiffs. ‘ome 
ef its provisions are as follows: That the Blesels agree to sell 
and the Sandberge (plaintiffs) agree to purchase, at the price of 
$40,006, an aportment building, consisting of eighteen apartuents, 


at 5357-39 Lorchester avenue, Chicsgo; that the Biesels agree to 
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execute ao firet mortgage on the property “for the amount of either 
$12,000 or 15,000," due on or before five years, with interest 

“nat to exceed 7%"; that the Sandberges have paid 21,000, "as earneat 
money,” to be applied on the purchase when conzummated, and agree 

to pay, within 5 days after the title hae been examined and found 
good, “the further gum of $13,500," at the office of Samuel L. 

Cooper (defendant), Chicago, “provided a good and sufficient 
warranty deed, conveying to said purchaser a good and merchantable 
title to sid premises, subject as aforesaid (ieee, said lst mortgage 
of either $12,000 or ($15,000) shall then be ready for delivery;" that 
said payments (i.e. the $1,000 and the $135,500, aggregating $14,500) 
are te be “in the form of $6,000 cash, and the second mortgage for 





$8,500 on the six apartment building located at 6147-49 Kllis ave.” 
(40 @e a different property) on which property there is a “lst 
mortgage, being not to exceed $9,000"5 that “the belance of the 
purehase price” (ieee $13,500, if said first mortgage to be executed 
vy the Biesels is $12,000, or $10,500, if said mortgage is $15,000) 
is "to be made into a second mortgage, payable $2,500 a year, with 
interest at 6% per annuum, payable monthly." Other provisions of 
the contract sre as follows: 


"A complete abstract of title, or merchuntable copy» 
brought down to date, or a merchanteble Title Gusranty 
Policy, or Certifieate of Title issued by the \egistrar 
ef Cook County, shall be furnished by the vendor within a 
reasonable time. In case the title upon examination ia 
found materially defective, and so reported, within 10 days 
after said abstract is furnished, then, unless the material 
defects be cured within 60 days after written notice thereof, 
the said esrnest money ahall be refunded and this contract 
shall, at the purchaser's eption, become null and voids 

Should said purchaser hoe to perform this contract 
promptly on his part, at the time and in the manner herein 
specified, the earnest money paid as above, shall, at the 
option of the vendor, be forfeited as liquidated damages, 
and this contract shall be and become null and void. 

This contract and earnest money shall be held by 
Samuel L. Cooper (plaintiff) for the mutual benefit of the 
parties concerne:, and it shall be the duty of said Cooper, 
in cnse eanid earnest money be retained as nerein provided, 
to apply the same, first, to the payment of any expense 
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wile 
incurred for the vendor by his agent in said matter, 
and ge » to the payment to the vendor's wroker of 
a ¢ ry) on of are cent on the selling price herein 
mentioned for services in procuring this contract, render- 
ing the overplus to the vendor." 

On the trial both of the plaintiffs teatified, as well 
ge three witnesses for them. Their testimony failed to show that, 
prior to or st the time of the signing of the contract, defendant 
mnie any false representations, regarding incumbrances on the 
premises, or otherwise, which induced plaintiffs to attach their 
gigneature thercto, or that he was guilty of any fraud in the 
negotiations, or that, after plaintiffs had deposited the $2,000, 
earnest monoy, in escrow with him he hed converted the game to hig 
own use. lefendant also testified and four witnesses for him, 
inmeluding Charlem Biesel, one of the vendors, and “.» BM. Fawcett, 

& salesman in defendant's employ. ‘he ovidence discloeed that 
shortly prior to the date of the signing of the contract the 
parties were brought together through the efforts of Fuweett, 
defendant's agent; that some time in May an ebetract of title, 
brought down to date, was furnished to plaintiffs and wae examined 
by their attorney; that therenfter many meetings were had between 
.the parties to the contract and their reapeotive representatives 
for the purpose of bringing about a consummation of the deal; that 
the Biesels were able and willing to deliver a good title to the 
premises to plaintiffs in accordance with the contract; thet they 
had placed a firat mortgage upon the premises for $12,000, a% a 
rate of interest not exceeding that apecified in the contract, 

and had executed o warranty deed, ready for delivery, of the 
premises to plaintiffs, subject to snid mortgage; that papers for 
a second mortgage for $13,500, including monthly notes, to be 
signed by plaintiffs in accordance with the eontract, had been 


drafted by one Pred Plotke, who had agreed to loan the money 
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on such mortgages; that disputes arose aa to the Proper amounts 
of the wonthly motes, and certain chonges therein were mado; 
that it appeared that there were eortain eadatins chattel mertgages 
on some of the furniture in the apartment oullding and other disputes 
arose as to who would be entitled to the furniture, althouch there 
ig no mention regording the eame made in the contract: that it SB 
arranged that plaintiffs could become possessed of the furniture 
free from liens; but thet finally im June, 1923, at the Last nee ting 
in Plotke's office, August jandberg, plaintiff, atuted the piain- 
tiffs would not consummate the dewl, refused te make the additional 
each payment of 95,000, ete., or to execute aald second mortgage 
for $13,500, or the notes to be sequred thereby, and the deal was 
net consummated. One of defondant's witnesses, whe wae present at 
eeid final meating teatifiled that August Sandberg then stated in 
substance that he wis afraid, if he purchovged the premises, he would 
lose money, and that he would rather forfeit the $1,000, so placed 
im escrow, than go through with the deal. , 

After reviewing the present tronscript wa are of the 
opinion that the jury's verdict, assessing plaintiffs’ damages 
‘at 61,000, ia contrary to the evidenoe, and sontrary toe the provisions 
of the contract relative to the disposition of the $1,000 deposited 
with defendant, in case plaintiffs failed to consummete the con- 
tract, and that the judgment should be reversed. Furthermore, the 
trial court would not allow either the defendant or his agent, 
Faweett, to testify what fimal disposition was made of the &1,006. 
The following occurred in the presence of the jury while Yawcett 
wes testifying ae a witness for defendant: 


“G. What was done with the £1,000, if vou know? 

BR. CALLAHAN: I object to that as imsaterial. 

THe COURT: I think they ought to eccount for the $1,000 
under the contract. 
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Wk. GOLDVINEs Ye are looking upon this as liquidated 
damigese 
BR. CALLAHAN: We are sulmg Mr. Cooper. Ye don't care 
wheat he did with ite 
THH COURT: The only question here ig whether the parties 
carried out thie contreet. I guatein the 
objection." 
in view of the allegations im plaintiffs’ statement of 
¢laim and the facts shown we think that the court erred in the 
vuling, and thst the court's remarks tended to mislead the jury. 
Plaintiffe' coumsel here contends that the verdict and 
judgment are warranted becuuse the contract in void for lack of 
certainty and because it wae imposcible of performance. Bo such 
¢eontention sas a ground of recovery is made in the statement of 
Slaim and we cannot say, after examining the contract, thet it is 
uneertain or incapable of being performed. Amd, clearly, the 
evidenee doee not show thut when plaintiffea' action vas comuenced 
defendant had in his pogseseion $1,000, for the sole use of 
Pisintiffe anc which 19 equity and good consclence should be 
returned to them. 
The judgment of the Kunicipal court is reversed and the 
cause remanded. 
. REVEASED ABD RRMANDED. 


Barnes, Pe Jey and Felis, Js, conoure 
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198 + 31309 
Re Ae Je SCHWEIDER, ) 
Appellee, ) APPRAL PROM 
Ve MUNICIPAL COURT 
PIDELITY CONSTRUCTION COMPANY, OF CHICAGO, 


“® corporation, 
Appellant. 


MR. JUSTICR GRIDLSY DELIVERS? THs OPINION OF THE COURT. 


In a first class action in agseumpgit, commenced in 
the Municipal court of Chicago om UWarch 24, 1925, there was a 
trial before a jury resulting in a verdict and judgment sgainst 
defendant for $1678.52, and it appenled. 

Plaintiff slieged in his amended statement of claim 
that about January 1, 1924, defendant, by ite duly authorized 
officers, employed him to solicit and estimate ateel construction 
econtracte fer it at a salary of G50 per weck and that at the time 
it was further verbally agreed that im addition to anid salary he 
wag to receive "60 cents per ton on 811 such construction con- 
tracts secured by him for defendant, and also a corresponding 
percentage on 41] metal mesh work and extra Inbor pertaining to 
the contracts.” In the statement of claim there is set forth a 
list of the contracts which he claims he secured for defendant, 
giving the mame of the contractor, the loesation of the job, and 
itemizing as to each contract the wanben’ UF ates, and the square 
feotage of metal mesh used, and the amount in dollars ef the extra 
labor. Plaintiff further alleged that there was “a grand total of 
4850.20 tons, which at the agreed cormission of 50 cents per ton 
amounts to $2,426.10," and which sum defendant, although often 


reyuested, has refused to pay, ete. In ite affidavit of merits 
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defendant dwmiec that it ever made any agreement with plaintiff 
to pay him for his services snything in sddition to his salary, 
or that it is indebted to him in any amount. 

On the trial, had in Octeber, 1926, plaintiff was the 
only witnes» in support of his claim. His testimony was to the 
effect that sbout January 1, 1924, he went to defendant's effice 
seeking employment and there met %» He Faget and Mdward Covey, 
then respectively the manager and superintendent of defendants 
that of & result of the interview he wae employed to work for 
defendant, hie duties to be the eutimating of all eteel construction 
eontracts to be scoured by defendant, the soliciting and secur ing 
from generel contractors sub-contracte for such construction work, 
and the doing of certain office work; thet it wae verbally agreed 
at the time thant he was to receive a salary of $50 per week and 
alse & commiesion of 50 cents per ton on all steel used in the 
buildings erected under auch conetruction contracts a9 were obtained 
for defendant through his efforta as a solicitors thant at the time 
it was not stated specifically that such commission wun to be allowed 
on the metal mesh work or on extra labor, but that such was the 
custom in the trade and it was no understood; and thet on the follow- 
ing dey he entered upon his duties, performed them regularly until 
hia diseharge, and gucceeded threugh hie efforts in obtaining for 
defendant a large number ef such contrects which were afterwards 
eompletec by it. He presented a list of the contracts claimed to 

and secured 
have been estimated/by him, substantinlly like the list as set forth 
in hie statement of claim, and the same was allowed in evidence over 
Gbjection. He testified at considerable length concerning these 
contracts, and further testified in substance that during Merch, 
1924, he had another interview with Faget at which time he requested 
the making of a written contract between defencéant and himeelf as 


to his commissions, that Faget then gaid that such contract would 
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be crafted and submitted te plaintiff for hie signature but that 

this wax never dene; that during April, 1924, his salary was in- 

ereased to (65 per week, but that at the interview then hed nothing 

was said as to any claim of hie for commission due or to become due; 

thet thereafter and until about Lecember 1, 1924, when he wan dis- 

charged, he received each week the salury as sO increased; that 

about May 1, 1924, the Drollingex brothers ~ Bon He and George L. 

- purchased « large interest im the defendant company and there- 

after were officers and in control thereof; that early in that 

month they called a meeting to ascertain the condition of the 

business, ete., at which they, Faget, Cobey, plainmtifr and others 

were present, and that nothing then was seid as to plaintiff's 

claim for commiswione due or toe become due, although two or three 

of the contracts, on which he based a portion of his claim, had 

then been completed; that he never informed either of the Drollingers 

of hie said claim until George 1. discharged him in December, 19°4, 

and handed him a check fer the week's sslary then due; that in October, 

1924, efter the Prollingers had ascumed contro] of the business, 

but while Faget was «till the aaneager of the defendant and the 

-Girecting heed of ita office affairs end all outside work, he 

showed Faget a memorandum, drafted by himself, disclesing apprax- 

imately the amount of comeissions he claimed, that Faget looked at 

4t and seid that “he thought it was allright," but that he 

(plaintiff) “did not then ask him anything «bout the payment of 

comiissions.” This memorandum was allowed in evicence over objectione 
After plaintiff had reeted his ease in chief, defondunt 

enlleé Edward Cobey as a witmesea. He teatified that the defendant 

company started in business in Movember, 19233 that at the beginning 

he was appointed superintendent of all ite construction werk and 


ie still acting as such; thet in January, 1924, Faget was an 
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officer and general manager of the cempany and that he then and 
thereafter solicited and estimated on construction contracts for 

itz and thet he was present in the company's office on an evening 

in January, 1924, at an interview there had between plaintiff, 

Faget end himself and which resulted in plaintiff becoming an 
employee of the company and thereafter doing entimating work on 
prospective construction contracts and soliciting such contracts. 

He further testified tht at the interview plaintiff was asked where 
he had worked and whet he hac done, etes, and that he amewered the 
questions, giving the names of severe] companies; that Paget then 
asked him what salery he wanted and he replied that "he would have 
to have a pretty good ome to keep going;" that Paget then said that 
“our company ix just starting out and we cannet afford to pay a high 
wage, so the best we could de would be G50 pur woek;* that plaintirr 
said that he would work for that sumj and that that was all that was 
gaie about hia Airing. Cobey further testified that just sfter the 
Drollingersa had secured control of the company, he attended a meeting 
early in Mey, 1924, st which the brollingers, plaintiff, Faget, and 
others were present; that the Drollingers then asked several employ~ 
ees, including himself, what their particular duties were and what 
Saleries they were receiving; that these questions, being answered, 
were in turn put to plaintiff and that he replied thet he was en 
eutimetor on contracts and was receiving a salary of $65 por week; 
that plaintiff did net then state that he was working om any comaission 
basis in addition to his salary; that thereafter he (the witness) | 
had frequent and friendly business relntione with pleintif?, and 
that the latter never mentioned to him that he had any euch 
commission srrangement. Seth of the Drollingersm tectified to the 
effect that at said meeting plaintiff wes asked if he was willing 

to continue to work for the company at a salary of $65 « week, 
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amd that he replied that he was, and that he did not at that 
meeting, or at any subsequent time until after his discharge 
in December, 1924, state to them that he hed any claim againet 
the company for any comalesions due or to become due. 

it appears that defendant's manager, Faget, severed hig 
connection with the company during October, 1944, and that he had 
been eubpoemed to testify ae a witnesa for plaintiff on the . 
trial, but that, after interviewing him in the court reom, plain- 
tiff's attorney decided mot to esll him, and thereupon it was agreed 
that he would be eslled aa the cuurt's witness. After Cobey had 
testified he (Puget) took the stand and was examined ut great length 
by the court, supplemented by cross-exeminution by the attorneys for 
the respective parties. His testimony wae to the effect that in 
January, 1924, he hired plaintiff to work for defendant company ag 
am estimator and agliciter of construction contracts at « salary ef 
G50 per week, and that at the meeting which rewulted in plaintiff 
secepting employment in the company absolutely nothing was said as 
to peying plaintiff any commiesion in addition to said selury; that 
there was sume talk about leter incressing the nmount of the selary, 
“in case defendant's incresgsed businen« warranted it anc plaintiff's 
work proved satiefactery, bub that mo definite promises were made; 
that from that time until he eeaged acting as manager of defendant. . 
he head general chirge of the eutimating om and the eeiiciting of 411 
construction contracts an that plaintify aseleted him in thia work; 
and thet many of the contracts whieh plaintiff claims he secured for 
éefendant were in fact secured through hia (Paget's) efforts. On 
being chown plaintiff's list of contrsets, introduced in evidence, 
he cheeked them over and stated thet seven or Cight of them were 
evtsined through bis individual efferte rather than plaintiff ee. 


He further tectified thet he had no recolieetion of being shown, 
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in Oetober, 1924, or at amy other time, plaintiff's momoramda of 
comuissions Claimed (introduced in evidenee), or having uny con- 
vergation concerning it with plaintiff, and that the first time 

he ever saw the memoranda was when shown to him in the trial court. 
duet before the case was submitted to the jury it wae stated to them, 
by consent of counsel, that pleintiff claimed commissions in the 
total amount of $2425.10 om all the contrects enumerated in his 
statement of claim, and that, if these contracts claimed te have been 
seoured by Faget were eliminated, it would deduct $1493.55 from the 
amount plaintiff claimed, leaving $951.55, but thet it wae to be 
understood by the jury that plaintiff did not admit that aueh deduction 
should be made and that defendant did not admit that plaintiff was 
enutitled to recover any amount se commiseions. 

After earefully reviewing the present abstreet of the tenti- 
mony we have reached the conclusion tht the verdict and judgment are 
manifestly contrary to the weight of the evidence, and that there should 
be another trial of the cause. The plaintiff did not chow by a pre-e 
ponderance of the evidenee that defendant, at the time pisintiff wae 
hired me its employee te do said cetimating and soliciting work or at 
‘any subsequent time, agreed to pay him commissions, se claimed, in 
addition to his weekly salary, which was regulsrly paid to him until 
his discharge. Yurthermore, we are of the opinion that the preaiding 
judge, in his remarke mde from time to time during the triel and in 
his examination oané cross-cxamination of come of the witnesses, evinesd 
such a biae in favor of plaintiff's side of the cage ais was caloulated 
to influence the jury in his favor, and constituted error prejudicial 
to defendant. (38 Cyc. pp. 1516, 1521; Dunn v. feople, 172 Ill. 582, 


S955 Zeopls ve tri, 323 id. 176, 131.) 
The j nt of the Municipal court is reversed and the 


Cause remanded. 
REVERSED AND REMANTED, 


Barnes, ?. J., and Welle, de» Concure 














Pa > 

ha Yo abmavomon «'TILIebaLg suit reddo was ga mo «BEL tedodod. ws 

i “HOD We aalvad 10 ,(pomsdive at boswheriat) demtelo, anolaatanos aM 
| @mks tatht edt dosld dum .Tidsalety ditw 22 gatasponge, wekteamey 
——- stttoo Lakes gut i abd of mnedta cody gow admeromem acd wag, 269 ot 
smadd of botasa saw st yuh odd of beddimdue gow, easy ad? oxoted von a 








od a2 emolontanes bomkalo Yilsaisiq sods «legmves to, " 
eid ah bo goxonwno etonstmen od? Ile Go OLo88d502e..4nvome fated i 
| aod oped of Aemtese atoetéace soosd 2h .tods bus mtate te tupmetade 
tal moet $2+GD52 doudOd Dinow FL «bedanimtse exow sage ys 
ts ad Of now th todd dud <8, 1606 gubvesd . bemtels : 
- mobdewhed dove dott shade ton She Tektatale sade embeded wl baw 
age Vubinbalg ded? timdn fon bh Amodau rob dads due ebaa od hb ~ ‘ | 

2 RES BI sem dag dues 64 dome Yous TOyORS? (Od. 1d bam i 
~ttved odd Ye fosveada saeeeng off guiweiver videtoras c9dT |) cose 
vie (aoeateh, boo dahon ot itte antes inna t cbelonan eee ala tt 
" bawouta etodd tect) Due veomedkes esa to tigiew odd 0% (uasinen yituohiaee 
Pe ~om a yt sole gon bib 2idmieta acl «eeuso ald ‘to tabs adteneces 
ome Viidaialc ealt od? aa sdaabneted tags aoagdive eet Ao apna } 
te 10 sitow gatilotion bas gaktamiiae bles ©>.02 oeyotqme ath os tosh . 
ah phomtale aa yetokoetomos mid yoq 02 beetge -comid tneupoudun aa ' 
Lhéne mld os Dhog UTALORET Gow Koide YxnLon Tike edt of makehhha — 
guidiaeng att fad aokatge edd Yo ong ov ,otonxeddaet | vena 
wh hue fakes wht setuh emis of omit mov? ehem névomet ald at oun 
beoahvs yavcuenity od Ye wmos To moisentmxs-naoT bas cohtsntnaxe mks 
heteluelan ame og cant oid to hie attisalaly to teva ab antd @ down 
Latokeutenmq terre setwtigesos bua « tevat eid ok yah odd eocantiak of ‘ 
0888 oLhL OME calgoss © % gum WRGh LOL wag «oe nae . | 




















> GoM o89E «bb GRE « age oi ? 

out bata hestover ws soo faq toad oat 33" Saeaabay sa fue 
AME GRA MaRaEVER ae aeomney | 

ery cat ,elLev beta eae" ie de i at ie? 





wiht al et 
PS a a ah ne stg 5 ge mo 
SSS See SR ee eH es are tre 5g 





arent eR = aS 


& js 


we - sims 2451.4. 630° 
ALICR BANTA, 
Appellee, APPEAL PROM MUNICIPAL Court 
we OF CHICAGO. 
MRS. PAUL MATTSON, 
Appellant. 


MR, JUSTICE GRIDLEY D&LIVERED THE OPINION OF THE COURT. 


On Ocsteber 80, 1926, in the Municipal court of Chicago, 
two actions in detinue were commenced against lire. augusta Mattson 
(sued as Mire. Paul Mattson) « one by Alice Banta and the other 
by 2nos Kaschassy. Zach was given leave to sue as & poor persone 
The actions were tried before the court without a jury on November 
18, 1926, resulting in a finding in the Banta case that defendant 
was “guilty of unlawfully detaining from plaintiff the property 
of plaintiff, which is described in the statement of claim and is 
of the value of $146." A similar finding was entered in the 
Raschassy case, except os to the value of the preperty, which was 
found te be $445. ‘Separate judgments were entered againat defendant. 
“In the judgment in faver of lire. Banta, the court ordered that 
“final judgment be entered on the finding herein, and that plaintiff 
have and recover of and from defendant the possession of the 
property described in enid finding.” of the value as set forth 
thereing that execution iseue for the “restoration of said property;” 
and thet the execution to be issued “shall provide that, if said 
property shall not be found, there shall, at the option of plain- 
tiff, be made thereon the value of the property as aforesaid,“ 
together with cosets ef suite The judgment as entered in the 
Rasghagsy case is in the same language. Lefendant perfected separate 
appeals to this appellate court (Nos. 31919 and 31820) and there- 
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efter they were ordered consolidated fer hearing. Ome set of 
abatracts and briefs has been filed by appellant. Neither appelice 
has entered an appearance in this court or filed a brief. 

In Mrs, Banta’s statement of claim she alleges that she 
ig the owner and entitled to the possession of “the following goods 
and chattels, the same, together with the value of each separate 
article, being ac follows.” after itemizing the articles and giving 
separate values to exch (agaregating $156), she further alleges that 
on May 4, 1926, defendant became possensed of the goods "by barring 
and locking plaintiff out of the rooms rented by Snos Kaachassy, and 
in which reoma she was engaged as housekeeper for Kaschassy;" and 
that defendant now unlawfully detains the goods from plaintiff, 
wherefore she claims the property “in detinue and $156 damages for 
detention thereof.” In said itemization are mentioned: 5 dresses, 
2 goats, 1 trunk, 1 kodak, (value of cach given) and “numerous 
artioles of underwear and stockings," valued at $28. 

In Kaschassy's statement of claim similar allegations 
are made. The various articles and the value of eath are mentioned, 
being 1 trunk, sundry articles of men's wearing apparel, 1 set of 
- barber's tools, sundry carpenter's tools, ete, The aggregate value 
is stated to be $445.70, and it is alleged that, om May 4, 1926, 
defendant became possessed of the goods by “barring and locking 
plaintiff out of hig rooms in the rooming house operated by defend- 
ant." He claims the property "in detinue, and $200 dnummges for 
detention thereof." 

From a so-called *atatement of facta,” certified by 
the trial judge and contained im the transcript in the Banta case, 
it appears that the only evidence received was the testimony of 
plaintiff and defendant. Mree Banta teutified that she end 
Kaeschassy occupied a “kitchenette and living room” in the 
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premises at Nos. 5 and 7 Yest Delaware Place, Chicego, from 
September 21, 1925, until about May 4, 1926; that all the goods 
mentioned in her statement of claim "were from 2 te 8 years old; 
and that the value thereof, as stated in her statement of claim, 
was the price or prices “paid at the time or times of purchase." 
She made no attempt to show what was their value om May 4, 1926. 

Lefendant’s testimony was to the effeet that she wos the 
owner of the leasehold estate of the premises and building at Noa. 
5 and 7 “eat Delaware Place (as well as all of the equipment), 
which she operated ag a hotel, known as the “Delaware Hetel;” that 
there were 44 rooms, of which 38 were sleeping rooms and the re~ 
maining ones were arranged for "light housekeepingy" thet from time 
to time she rented out ali of the rooms cither by the day or week, 
and furnished all guests with heat, light, linens, maid service, 
amd #uch other sececommodations aa tsually are furnished by hotel 
keeperas that during September, 1926, plaintiff and Kaechassy, say- 
ing they were husbané and wife, applied to her to rent them two 
rooms in the hotels; thet she agreed, for the price of $8.50 per 
week, to rent them tro rooms - one a living room and the other a 
amaller ene, but having conveniences for cooking and « erving light 
meals; that they agreed to pay the rent, immediately moved in, and 
cohtinucusly oceupied the rooms until about May «4, 1926; that for 
the firet few weeks one or the other promptly paid the rent, but 
thereafter they fell behinds that on May 4, 1926, they owed her over 
$200 (they having previously paid the total sum of $75) aud she 
took pogsession of certain of their chattels and affects, as security 
fer the amount owing, told them to vaeate, and barred them from the 
rooms; and that then she learned for the first time that they were 
not husband and wife. 

- A@eording to the statement of facts in the Rasgchassy 

case, he wae the only witness testifying in his behalf. Defendant 
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testified, as did her divorced husband, Paul Mattaen, for here 
Kaschassy's testimony was to the effect that he was a former 
employee of Paul Mattson; that ene day in September, 1925, he and 
Mre. Banta, looking for rooming accommedations, met Mattson on the 
street, and 1+ was arranged that he and Mre. Hantea might occupy 
twe rooms in the hotel and that he (Kasehassy) might from time to 
time pay something "towards defraying the expenses of the place;® 
that on the same day he and Mre. Banta moved inte and cecupied the 
rooms until Way 4, 19236, when upom returning they found their access 
thereto barredg that he sever agreed with cefendant to pay to her 
$8.50 a week for the reous, although he admitted that from time to time 
he het given her in email payments the total sum of $975. He further 
testified that he was the owner of the articles enumerated in hig 
statement of claim, which were of the separate values as stated 
thereing that the articles were “from 2 to 15 years olds" and that 
the values were the reapective prices paid “at the time or tinee of 
purchase.* Matteon denied that he had made any auoh agreement or 
arrangement as Kagchasasy teatified, and stated that he then waa 
divereed from defendant amd hed no interest in the hotel, ate. The 
defendant, Mra. Augueta Matteson, testified te the same effect as in 
the Banta cases 

While the action ef detinue is a somewhat unueual one 
(Felt v. Williana, 1 Seam. 206, 207), it im available in this State 
(Robinson v. Peterson, 40 Ill. Appe 13%, 134.) It lies “for the 
recovery, in opecie, cf personal chattels from one who acquired 
possession of them lawfully but retains it without right, together 
with damages for the detention." (1 Bouv, Lew Dict., Hawle's Iréd 
Eds pe @83-) “The judgment is to recover the identical thing iteelf, 
or the value, if it is mot restored.” (Felt v- Jilliama, wupras 
1 Bouv. Lew Dict. p. 859.) After reviewing the evidence we do not 
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think that the finding and judgment in either of the two cases 

oan stand, because they are against the manifest weight of the 
evidence. It sufficiently appears that exch of the plaintiffs 

owed the defendant, as rent for the rooms, a considerable sum of | 
money, long overdue. For thia sum she, as the keeper of the 

hotel, had a lien on the chattels and was entitled te take possession 
thereof as security for the payment of the indebtedness (Sec. 2, 
Innkeeper's Act; Section 41 Liens’ Acts Cahill's State 1927, pp. 

1412 and 1600.) In Blake v» DeJonghe 

174 tlle Apps 129, 132, it is decided that where a person is given 





a weekly rate, but for no defimite period, at a hotel, such 
arrangement of itself doez not change the person's status fram a 
transient or guest te a mere ledger. (iiee also Hardeastle v. 


be 175 Tlie Appe 4303 Grose v» Saratoga 
at Coo, 176 id. 160.) Furthermore, 








there was no evidence as to what wae the separate value of the 
various chattels on the duy that defendant took possession of them 
There was evidence tending to ahow what they originelly had cost 
plaintiff at the time or times of their purchase, several years 
before. In the action of trever it is well settled that the proper 
mensure of damages “ia the market value of the property at the tine 
of the conversion, with interest from that time until the trial." 
(Sturges v» Keith, 57 Ill. 451, 463; Rund v» Bostrom, 227 Ill+ Appe 
186, 189.) Im Head v. Beckhenberg, 116 Ill. Appe S76, S80, it is 
enid: "But clothing and househeld goods which have been worn and 
used cannot im all cases be said to have a market price and will 
not sell as second hand goods for what they are really worth to 
the owner, and in such case, in order to give the owner compensation 
for damage sustained, he must be permitted to recover the actual 


value of such articles.” Im the present cases there wae no 
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evidenes ag to what wag the actual value of the chattels on 
May 4, 1926. ‘The portion of the judgment, reloting ., 
smd extent of the execution to be iseued, provides that "if the 
property shall not be found, there ghali, at the option of 
plaintiff, be unde thereon the value of the property as aforeonid," 
- to-wit, mot their present actual value, but what they had cost 
new, when purchoced several years before. “vem if plaintirr 
were entitled to a judgaent for the pessession of some of the 
chattele mentioned in ‘the 3 statement of glaim, such portion oF bhe 
judgment appealed from is, under the evidence, improper. 

The judguent of the Municipal court in favor of 
Alice Dante and ogainat defendant is reversed and the cause 


remanded » 


Barnes, (. Jey and Felis, J.» concurs 
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RMOS KASCHASSY, 
Appel Les » 
APPRAL FROM WENICIPAL 
Ve GUURL OF GHIGade,. 


MRGe PAG MATTOON, 
Appellant. 


BAe FUCTICN GRIDLEY LLIVERED THe OPINION OF THE GOURT. 


On Hovember 16, 1926, im an action ef detinue, 
Plaintiff recovered o judgemmt in the Muntelonl court of 
Chigage againet defendant for the possession of certain 
chattels, etc., and defendemt appealed. The facts of the 
ease are very simdler te the eace of Bante v+ Battson, No 
31819, in whieh an opinion haa thie day been filed. Yor 
the reasons stated in that opinion the judgwent in faver 
of plaintiff, Aucchassy, end againet defendant, ia reversed 
and the couse remanded, 


Barnes, ©. Tsp aml Vella, Joe cemeure 
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Jo Ce JACKSON, 


on 


Appellee, 
Ve APPEAL PROM MUNICIPAL coun? 
JOSEPH CARA, OF CHICAGO. 
Appellant. ) 


MR, JUSTICK GRIDLEY DELIVERED THE OPINION OF THE couRT, 


This te an appeal by defendant from a judgment for 
$562.09, rendered against him on October 1, 1926, in a 4th 
Glass action in contract tried before the court without a jury. 

Plaintiff's elaim was for a balance allaged to be due 
upon a written contract, dated February 26, 1925, wherein he 
agreed, for the price of $700, to do certain carpentry and other 
werk on defendant's building and premises located at Woe 113 
Germania Place, Chicsge, and also for certain extra labor and 
materials there furnished at defendant's request amounting to 
$263.49. The written contract was set out in full in plaintiff's 
amended atatement of claim, filed 4pril 20, 1926, wherein, in 
addition te the carpentry work specified, he agreed to "put in 
cement walk from the atreet sidewalk running up to the sudilding” 
and alse a “tile satepway under the new door which space will be 
about 2 feet wide and 6 foet long.® Plaintiff alleged that all 
of the work and materiale mentioned in the contract was dome and 
furnished, in a workmanlike manner 2nd with A-Ko.l mterials ag 
specified, except said conerete and tile work, which by a subsequent 
verbal agreement defendant arranged to have done by a third porty} 
that defendant had paid him $360, leaving a bealanee due on the 
contract ef $400, leas a proper allowance for anid conerete and 
tile work not done by him; that defendant had not paid him anything 
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om account of the extra work; anc that there bce he nae the 
total sum of $6739 including a small charge for/the unpaid balance 
on the written contract. The character and the amount of the 
extra work and materiale furnished were fully itemized. 

In defendant's affidavit of merits he did not deny the 
execution of the contract or that the work specified therein (except 
said concrete and tile work) had not been done by plaintiff. His 
defenecs weret (1) That “some of the work and material furnished 
was not A» Ho. 1 material and was not put in in a workmanlike 
manners" (2) that plaintiff did not perform any extra work and that 
the items charged ae extras were such as he wae required te furnish 
under the contract; and (5) that defendant was not indebted to 
plaintiff in any sum, but on the contrary plaintiff was indebted to 
him in the sum of 2150 fer certain painting work done “on a bungalow 
at Hinedale, Illiinois.” Yor this claimed counter-indebtedness 
defendent filed a statement of otein of set-off for £150 "for paint- 
ing the outside of the bungalow and alse one coat of stain on the 
woodwork inside.*® 

Om the trial plaintiff was « witneas in hie own behalf 
and three others (including two of his employees) teatified for 
hime Defendant also testified and he exnlled two other witnesses. 
Besides the written contract certnin bllle, time cards and other 
writings were introduced in swidenee. The court found the issues 
“on plaintiff's statement of glaim and defendant's set-off" against 
defendant, and asceased plaintiff's damages at the eum of $562.09, 
and entexved judgment thereon. It will be moticed that the finding 
is about $110 less than the total ameunt plaintiff clnimed. On 
the issue whether such work ag plaintiff did under the contract 
had been done in a workmanlike manner, with A-Mo. 1 materials, 
eto., we think that the evidence showed that plaintiff hed 
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on Account of the extra work; and that there we eee Se ee the 
total oum of $673: including a small charge for/the unpaid balance 
on the written contract. The character and the amount of the 
extra work and materiale furnished were fully itemized. 

In defendant's affidavit of merits he did not deny the 
execution of the contract or that the work specified therein (except 
said concrete and tile work) had not been done by plaintiff. His 
defenece were: (1) That “some of the work and material furnished 
was not A. No. 1 material and was not put in in a workmanlike 
manners" (2) that plaintiff did not perform any extra work and that 
the items charged ae extrac were such as he wae required to furnish 
under the contract; and (3) that defendant was not indebted to 
plaintiff in any sum, but on the contrary plaintife Wan indebted to 
him in the sum of $150 fer certain painting work done “on a bungalow 
et Hinsdale, Iliimois." Yor this claimed counter-indebtedness 
defendont filed @ statement of claim of set-off for (150 "for paint- 
ing the outeide of the bungalow and also one eoat of stain on the 
woodwork inside.*® 

On the trial plaintiff was a witneas in hie own behalf 
and three others: (including two of his employees) teatified for 
hime lefendant also testified and he exlled two other witnesses. 
Besides the written contract certain bllle, time cards and other 
writings were introduced in svidenee. The court found the issues 
“on plaintiff's statement ef claim and defendant's set-off" against 
defendant, and asseased plaintiff's damages at the sum of (562.09, 
and enteyed judgment thereon. It will be noticed that the finding 
is about $110 less than the total amount plaintiff claimed. On 
the issue whether such work as plaintiff did under the contract 
had been done in a workmanlike manner, with A-Hoe 1 matorials, 
eto., we think thet the evidence showed that plaintiff had 
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sufficiently complied with the contraet in thie regard. It 
appeared that $400 remained unpaid om the contract, iess whatever 
eum should properly be allowed for the concrete and tile work, 
whieh by arrangement plaintify did not do. As to what was a 
proper allowance for said work the testimony was conflicting. 
Defendant's witnesses put it ot $140 ~ $38 for the concrete work 
and $55 for the tile work. Plaintiff's testimony was to the effect 
that a fair price for heth concrete and tile work, as provided for 
in the contract, was 721. Om the issues ss to wheat extra work was 
done by pleintiff, and whether gueh work could properly be con- 
eidered az oxtra work or Was required under the contract, the 
testimony was aleo conflicting. As to defendent'g work in pointing 
for plaintiff the bungalow, as atated im the claim of set-off, 
plaintiff's evidence showed that $50 would be a fair price for 

the materials uesd and the labor cxpended. 

The main contention of defendant's counsel in his brief 
ia, that the finding and judgment are axcesuive. He argues that 
there is a met indebtedness owing to plaintiff ef only $110. 

After reviewing the avidence we cannet agree with the contention 

or the argunent. It is apparent to us thet the court in reach- 

ing the finding of §565.09, in favor of plaintiff, made eudstantial 
allowaneea in defendant's faver for the conerete and tile work, 
also om plaintiff's claim for extra work, and alse fur the work 
that defendant did in painting the bungalow for plaintiff, and we 
are not disposed to dieturb the finding. and we do not think that 
there ie any merit in defendant's counsel's further dontention that 
mach of the wo-called extra werk that plaintiff did om defendant's 
puilding was suoh as was included under the terme of the contract. 


Equally without merit are counsel's further contentions thet the 


court committed reversible error in eertain rulings on evidence, 





















$i sbunges alslt si feuxtnoe ont dgty Rebtgaee je amosotes 
Bsr pecs wid m0 tage 9 montanes CORR Jat esas 
chow onks Baa sdexonoo wt id nemesis od ya 
ie Ye oats os aA sob dou th ‘rebgedagg tn me 
Be) “sais Lf2n00 paw ion dad anid drow bios mere on 
se seoxnutee oft 10? oak - one so ah tug omar 


MR: Sebhay 


3 om Axo axtxe ate ot aa couse ois 0 ike nw spoartaen je : 

e =e os efxe org biuos cad seve sos ote | ae, <huimtata w no! 
ta 1 foexdn00 ant xoban bextwpee Baw %0 stow AMMXe, 20. D 

- eta nt axon a"énabaetes oe BA yulsoitiaee one, aaw % 


hia y 


otto- sas 16 atedo oté at bogads os .wohagand acy. Musebede, a0 « 

so% eolzq thet a ed diver 06% sad? powede somebive #'2emal 

| | -— shSteegR redel att dee, boew ehatvotem edd. 

Be caal wba at Lagnweo a ins sae Yep Ys HolJsed ago ales me, we eine 
r ‘tant eougrn oki sees voxe one Smoemp bat, Lisi pabaty, sas periie - 

r OLte ‘ie to vrtimtale oa gatwe seenhosdehat fom 8 wh “Ue 


osfaae at dames oes dod had od teenage, et #, ‘sia as < 
fakaundacun 2 awa s¥itgmtelg to seve? mt 80,0088 te panean?, nse te 
lier elie tin SSotonos ate 290T wove @' Ime baeted md asonny a 
x20w ont 0? cals has kyo a1sxo sol atelo a'tikdniels mo fake, a 
ow base ettitalaly tot wolagnus ahd uatiatag mt b2b imahawtod. Sad 
tans atest foe ob ow bad + pad bat? add duudelh ef besogat® Jom, omy, 
Garis gohtwetmo xanidivt 2 'Leunwoo a inehgoteh mt throm yore xb, atads 
a imadaere® Re bth Wttsntelg todd dow atéxe beliao~pu mld 16, shoe 
stomxsuoe actd to arnzed ad ro hast botulout aew ag dows aaw athbhted - 
ost? asi anol snesnep soddavt @' Lonmos x9 fsnen, Aponte winnie 
qenmraep, 80 optifvs ahasueo mt PA, eid exevex pe sstmmo soo i 


rE a 
fe ; fs 
oe 1 as i oP Hay 
wae hes £0 ws ‘ 4 M a. Bi 


oly om 


and in unduly limiting the cross-examination of some of plaintiff's 
witnesses, terctifying as to the claimed extra work. And it is 
not apparent that the finding includes any allowance to plaintiff 
for interest. 
The judgment of the Municipal court should be affirmed, 
and it is so ordered. 
APT IRM, 


Barnes, Be Je, Gt Yells, Js, concurs 
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CHARLES Se ROBLRTS, } 
Appellee, 
APFRAL FRUM SUPA IGH 
lal GOURT, COOK coUNrY, 
CHARLES JOHNS, 
Appellante 


Wk. FUSTICR GHIDLEY DULIVERR YS THE OPINION OF THE COURT, 


in am action of aguumpait, tried before a jury, there 
was @ verdict and judgment against defendant for 6097.70, on 
December 7, 1926, amd he appealed. 

Plaintiff's deceleration, comsisting of the comsen counts, 
was Tiled on Oeteber 16, 1925. in the affidavit accompanying the 
game it in stated that plaintiff's demand of $1251.79 is “fer 
money advanced and liabilities contracted at defendant's request.* 
Complying with o rule entered upon defondani's motions pleintitt 
filed a bill of peryticulare, in whieh 1¢ is stated that “the dis- 
bursements, for the repayment of which the suit is breught, are 


ae follows: 
Ziiinois incorporation Tax, S254 
John Clayten Advertising Service, 1205 
sévortisers’ Tliustrating Company» S00» 
Print e 10 «60 


Pringle & Terwiliiger (attorney's 

gis bili) aes, 
and that "the abeve itemiged disvursementa were mace in and about 
the incorporation of » projected new corporation, and * * were mate 
for the venefit of and fer the accoumt of defendsent.* At the 
opening of the trial plaintiff's atierney stated that said item of 
$234 for “incorporation tax* wae alse included in said attorney's 
bill of $567.29, amd that plaintiff's tetel claim was only 9997.70 
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At the conclusion of a11 the evidence the Gowrt gare to the jury 
two instructions, - ome effered by defendant and the following 
ingtruction offered by plaintiffs: 
“If the jury find from a preponderance of the 
Shay "ea ‘gece’ oa yiniskunPee tense 20 t's 
of 9997.79." 

among the grounde urged for a reversal of the judgment, 
defendant's counse) contend thot the giving of sald imetruction, 
amder the confileting evidence an te defendant's liability as te 
portions of plainsiff's claim, vas prejudicial errer, und that a 
new trial should be bad. éfter reviewing plaintiff's teetimony, 
tegether with eertein writings offered by nim and admitted in evi- 
Genet, a6 aivo difendanmt’s testimony, we agree with tae contention. 

Aecerding to pisintiff's testimony, defendant, in the fall 
of 1922, sviicited hie assistance in tue ergamisation ef am lilinois 
@orporsiion for the manufacture of merchantable iron pipe out of o1¢ 
pipe, under a patent heid by defendant, and stated that, if plaine 
tiff after investigation found meris im the putent and would help 
him in such orgenisation, pleintiff vould become a stockholder in 
the corporation. At this time plaintiff was an of fiver ef the South 
Shere State Bank, in Chigawo, aad aleo president ef the Advertisers? 
Illustrating Company, a corporation engaged in the “conmuercial 
iiiuetration* business in Chieage. Defendant seked that pinintiff 
recomend am atterney, who would attend to the organisation of the 
¢eorperetion in Illimeis, amd alee obtain a license to éo business 
i Indians, where he planneé to build the company's wanufocturing 
plant. Plaintiff recomsended Pringle & Terwiliiger, then attomeys 
for eaid benk, and he consulted them at defendant's request, amd 
ascertained that they would do the neceseary legal work for a fee 


of £260, and that the necessary disbursements would be about $300 
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Defendant was informed of this and he teld plaintiff te ge ahead, 
“have the work dene amd 1°11 reimvures you.” Therwofter sald 
atterneys, during Marek and (pril, 1005, caweed the corporation, 
newed “Johny Kelling Sills Company,” to be orgamixed in Dllineia, 
and obtained permission for it to do business in Indiana. There 
after they rendered @ bill (addressed to the corporation) te 
plaintiff, showing total dishureemente of €519.29 and a charge of 
$250 for services, - a gromd tetel of 4467.00. Plsintiff padd the 
attorneys tor aalé dishbursemente, but did not pay them fer their 
services, although he again promised them to de ec. This stterney's 
bill wos introduced im evidence. In addition to their chorge for 
services it showed divbureesents aa follown? $236.04 fer incer~ 
poration fve and recording fee; 745.78 fer etock eortificates, 
ecoretary's beok amd seal of the corperntion; and 25.80 fer ob- 
taining permit for the serperction to de bueinees in Indiana. 
Plaimtiff further testified in subsatames that, after the cargoratien 
led been orgemised, he sugeeeted te defendant sales of seme ef ite 
steck to persons living in om imiiona city, neor wheres the corm 
facturing plant was propesad to be erected, and thet much sales could 
be advaneed by a newspaper adverticing campaiany thet defendant 
favored such a cempeiqn and requested Aim t¢ obtain figures ae te the 
cout thereof and «s to ite preposed chayuter; that pladati?7f eon- 
sulted eme Johm Clayton and aleo the -dvertisers' liimstra ting 
Compuny, amd obtained proposals from eneh a9 te eherecter aad coat 
($120 for Clayton's work amd $30) fer that of the Illustrating 
Company) and submitted the came te defondant, who ¢xpressed approval, 
and stateds “Ge ahead; have the work done on your eredit, and 
I'l) reimburse yous” and thet thereafter anid advertising work wee 
done, as well ae some printing work in connection therewith 
anounting te $10.50, which defendant alee agreed to pay for. 


























itn og 08 Tan: NEVE A Hae AME 0 emo RAL 
“hae todbeneet “seer besudsigor £62 pba. 
eembeoregere ait koames Ar obit tame mama sveit, , 
euDomktt mi Dentaegee o8 af “gunna? af Boro ont 2H 
a~otsg'? setadhet at vesnined oh at 7 ‘to setae Naps 
ab Anwkenngaaee. 969.0% *epewedse) Lid 9 baxebaax 
seteamadanaied MBeOLER Ye 


os oP eniiadiiteesintt ones ate 5 waelensialiied santa 
wh sgieds viedy of aeietohe Bl «eumatwe af Aeomberémt 
opnth WT CEC torelistae adeesecuigth pewade #2 poms 
| paetupPutense Loose net ae abe nek, paidaos nA i 
TON ORME bas, gcmbsawqzos add he Looe Soe Sopd a My 
seaethnt wt castiow eb ev moteaiaguas eft aca 
aokionaywe edt seta yiods donetndes me Delitéant todd? % 
#2 Ye Smee to eotoa sananalton of wedemidiia 9 S08 deen 








| einai te 2008, se, steeene 6 0 anne, dee ile 
FS hte eh Sek! Whee Wists wagaTEN 2 Ye hee 
alt 9h:aieemagt® shsede 63.ake. mahinapit tee, plead, A heen 
NO Rhee dost ket tee Sogegong S42 OF ue SaD Row 
- Beso oudeslis ‘etoetonevn oft gala bee marys? iia ono 

fcn: hea vadvexeso od an doce mech pLanoueee DOGkAtdD Daw UR 
gubtawtawiss ote te fasti 207 OUD heme, wuow mtmpsyace | ot, 
Re ee ee ee re botainne baw (ye c 
bee tkhexo <9 3o ated tow ake ead thande oF shetete 


* Bae ie 


caw Hxew aletiuesos bkse xedtaenedd gald haw *300y ewinies Af 


he 


Plaintiff introdueed im evidence cartain exhibits, showing in 
*damay* form the charseter and nature of the contemplated adver- 
tisewments, which he claimed he submitted to defendant at the time 
he obtained the latter's pramige to individually reimburse him 
for the expense thereof» 

Yhile defendomt in hie testimony praetiooily admits ed 
that during one ef aie convereations with plaintiff he had 
promised te reimburse Kim for paymenta for the franchios fee or 
tax in operating the cerporation in Iliimoie and the > ccording 
of its charter, he denied that he ever hed promiaed te repay him 
for any attorney’s fees in connection with eaid organisation werk 
or for the claimed expenee of any advertising campaign. Ke 
testified in substanes that, after plainiiff had investigated the 
patent, plaintiff etatud that he would teke steeck in the prepesed 
corporation and furnish abeut $50,000, and that he (plaintiff) 
weuld see te it that there would be ne expense to defendant for 
. attorney's fees for said organization work; that he (defendant) 
never sgreed with plaimtiff to pay him for the expense of the 
company'« etock certificate deoke, seal, ete» or for the fees 
and expense in obtaining a license for the company to de buginesea 
im Indiana, ané that the arrangement woe thet those expenses would 
be paid by the company after orgenisation; thet he never promiesd 
to reimburse plaintiff for any expemes inmourred in ony advertiaing 
cempaign; that he did not kmow about amy such campaign; anc that 
pleintiff never submitted to him, and be never saw, any such 
propesed plan or matcrial for advertising =«s hac been introduced 
in evidence. 

Under the conflicting avidenee, sa above, 1: was 
for the jury, and not the court, to any whether defendant, 
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individually, owed plaintiff anything (amd if so how auch) 
im addition to the amount of $256.04, expend«d for the state 
fee in connection with incerporsting the campany im ILlinele 
and for recording ite charter. The court’s inetruction, com- 
plained of, virtually ameuntec to a dirveted verdict in 
plaintiff's fever ae te all of the ecveral emounts of his 
eleim, av stated in his bill of particulars (as corrected), 
and, in view of defendant's testimony, was erroneous. 
it is wmetessary for we to dixcuse the other points urged 
by defendant's counsel ae additional grounds fer « reversal 
ef the judgment. 

The jucgment is reversed and the cause remanded 


for a new trial, 
PRVHBRSAD ABD REBAR» 


Barnes, FP. Joy amd “ellis, Je, eoncure 
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PRANK H. MEGCE, 
Appellee, Appesl from an 

vo interlocutory Injunctionai 
BESJARIN KULP and Order of the Ciroult Court 
BADIGONM & KEIZIZ Tate 
BABK, a corporation, ef Cook Countye 

Appellants. 


MR. JUSTICE GHIMLSY DELIVERS) THA OPIBIGN OF TRE COURT. 


This is an appesl from an order, entered March 24, 1927, 
granting an interlocutery injunction upon cemplaimant’sa verified 
bill, after demurrers to the bill had been overruled. Defeniants 
were enjoined from entering judgment upon complainant's judgment 
nete for $60,060, (dated april 12, 1926, due mine monthe after date, 
and poyable to the order of defendant bank) and from selling 1600 

“ghares of the stock of the Wileen-Jones Loose Leaf Company (herein< 
after referred to as tho Wileon-Jones Co.), held by the bank as 
eellaterel security for the note. CGounsel for defendants contends 
that the allegations of the bill sre insufficient to warrant the 
issuance of the injunction. 

In the bill, filed Jomusry 11, 1927, complainant alleges 
in substance that, curing the whole peried ef the events thersin- 
efter mentioned, Kulp was “the controlling «tock ewner and precident” 
of the Yilsen-Jones Co., and alse "a large etoek awner and a director” 
of defendant bank, and, since January, 1926, has been “the chairman 
of the beard of directors of enid bank and im contre] of eaid bank; 
thet for the period from January, 1921, until Jomusry, 1926, he vas 


the close anc confidential buginese adviser of complainant, and 
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complainant placed great trust and confidence in him and fellowed 
hie advices su to investments, ete.3 that early in the year 1921, 
compinsinant purchased from him certain bonds of the aggregate value 
ef about $250,000; that in July, 1921, he advised complainant te 
trade seme af the bonds for st.ock in saic “ileom-Jones Co.g that he 
represented that the stock, then worth $50 per shore, wan a very 
good investment, etc.; and that, slthough no dividends were then 
being paid, the profite were being devoted te the extension of the 
company's business and te the retirement of ite funced debt; thet 
he stated that, if complainant would give him $130,000 werth ef the 
bends at par value, he would deliver te complainant in «xchange 
4,000 shares of seid stoek (then worth $2009000)3 that he further 
atated thet the exeeas amount of (70,000, over and above the par 
value of the bonds, “sould be amply sufficient te mike up te can 
piainant whatever amount should be lest te him by reasen of the 
ateppese of interest payments whieh he wes receiving on said honés, 
until auch time as dividends would be paid om said stocks" that he 
"farther represented and promised” that, if «<t amy time thereafter 
‘ Complainant should be im need of money, he (Kulp) ‘would repurchase 
amy amount of said stock up te 2,600 shares at the price of $50 per 
ehare,* if and when requested by complainant; and that complainant 
had ne imowledge of the value of the steck, and ne means of & scer- 
taiming its value except from Kulp, and, relying upon Zulp’s said 
statements, repreeentctions and promises, delivered te him $150,000 
warth eof said bonds ot par velue, and received from him in exchange 
4,000 shares of the stoek. 

It is further alleged in the bill that, at the time 
said exchange or trade was made, “there existed a legal Guestion 
as to whether or not complainant would be liable to pay an income 
tax om certain income received by him for the performance ef 
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eertain work and duties for the Gity of Chicage,” which tax, if 

it should be decided that complainant was liable therefor, would 
awount te about $130,000; thot prior to the making of said exchange 
er trade complainant told Kulp that, im the event he (complainant) 
should be held liable to pay said income tax, he would require 


| Kulp to repurchase 2,600 shares of the stock for $130,000 and Kulp 


then and there promised se to do, and such promise was part of the 
inducement that led complainant to make such exchange or trade; 
that im the fall of 1923 it was determined that complainant was 
liable te pay said income tax and payment thereef wes demanded of 
himy that cemploineamt immediately notified Aulp and “requested him 
to repurchase a sufficient amount of said stock at 950 per share to 
obtain to-wit, $110,000;" thet Kulp them amd there agreed to do ao, 
wut stated to complainant that “he wae short of cash and would have 
te borrexy the money,” amc that he would do so from the defendant 
bank; that Kulp further stated that, as he wae so closely connected 
with the bank, “it would sot leok vell fer him ie berroe seo large 
Sm amount on bis ovum mame," amd that, if complainant would sign the 
mote, “it was understead by his id bank that the indebtedness 
would be that of Kulp and that he bala would pay it and would from 
time to time repurchase said stock and apply the purchase price 





towards the payment of seid note;" thet complainant, believing toat 
Kulp would ¢@o so and relying upon seid agreement between Fulp and 
the bank, signed and delivered to the bank an ungecured note for 
$95,090, some time in the initer part of 1923 er the forepart of 
19243 ami that thereafter, at three different timen,"55,000 was paid 
om the principal of said note.” (14 is not elleged who mde these 
paymente. ) 

It is further alleged that at mo time bns any dividend 


beem paid om the stovk, but that it is now more valuable and 
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worth $75 per sherez that om ipril 12, 1926, Kulp stated that a 
bank examiner, a¢ well as certsin directors of defendant bank, 
“had made ebjections te the carrying of complainant's aaid note 
(redueed te 880,000 by aaid paywents) unless it was secured by 
eolletersi,” snd farther atated that, as he (Kulp) hed agreed te 
yepurchase the steck fer the payment of said mete, "it was only 
fair to him thet 1,606 shares, thus te be used for repurchase and 
payment, should be put up &e collateral security with saic note ,* 
and further stated thet, *if compleinent would sign « new note for 
$20,000 te fall due in mine months and put up said 1,600 shares 
ae coOliaterai, the «teck <euld be used to licuidate the esi¢ in<« 
debtediness by purchsse thereof by said Kulp at $50 per share, and 
that, if the whele liquidation was mot secompliehed by the time 
the note fell due, the time of payment would be extended fram time 
to time until seid steek was se purchasecdand the indebtedness 
liguidetecé, amd that the bank would look exclusively te esid steck 
and enid Zaulp fer the pegmemts* thet complisinant, relying upon 
Euip's aeid promises end sgreements, signed said nex note for 
$80,600, and deliversé te Kulp and the bank said 1,600 shares of 
steck “in full settlement ef anid emount se far aa amy liability 
6m complainant's part was concerned" and the same were accepted; 
but thet now Kulp ané the bank, echeming and intending to defrout 
complainant, have demanded that he pay said 260,000 on the day guid 
nete falls due (Jemuary 12, 1927); th<t Kulp has stated that, 
“unless complainant delivers to nim the fouy thousand sheres of 
said cteck fer $350,000, the bank will insist upon payment in 
full by complainant om January 12, 1927, ami unlese promptiy 

paid will cause judgment on seid mote te be entered forthyith;" 
that Kulp emi the bank have farther threatencd that, unless com- 


plaimant sells te Kulp ssid 4,000 shares for $130,000, they 
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will mot only mot extemd the time of payment of anid note, but 
will esuee Judguent to be entered thereon and will alse sell 
seid 1,600 ehares at private sale a& whatever price they can 
ebtain therefor; and that eomplainant believes that, unless 
reetreined, they will carry their threats inte exeeution and 
thereby csuse irreparabie damage to him 

it is further elieged thet esnid Sileen-Jonee “o. ig 
@ closet corporation, eantrolled am domimated by Kuips that 
there is mo market for ite «tock, ami, without fulp's consent, 
me informaticn is obteimable as te it=« walueg thot, homse, at 
any esle of ite steck there «ould be ne competitive sicding: 
that if Kulp amc the bank be peradtted te seli anid 1,600 sheren, 
"in viel«tion of the agreements abeve act forth,” and hold come 
pleinemt for the difference between the face of said mote and the 
amount received for «nid steck, complainant would suffer ir- 
eparodle damage, Gtceg amd that somplaimeant has Seem informed 
by Zulp, ami se states the fact te be, that the vaiue of said 
2,600 shares ig im excene of $60,000, amé that, if said stock is 
applied towards the liguidation ef said indebtedness, *ite value 
wili amply cover it.* 

after reviewing the bili ve doe aot think ite alisgations 
are cuch as warranted the iseuance of the tengerary injunction 
ae prayed. It is to be noticed that, when complainant signed 
and delivered hia said $90,000 note to the bank end deposited 
with it the 1,600 shares of stock ne coliateral aseurity therefor, 
the $121 dees met ailege that the bemk was a paxty to the agree- 
men& alleged te have been made between Sulp amé compleinant. 
indeed the theery of the bill ic that, beesnuse of Enip's clese 
connection with the bank (he being chairzan of ite board of | 
directors, ete.) anid agrecnent between Aulp and complainant 
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iz binding wpon the bemk upom the ground of notice thereef te it 
through Bulp. Sut the theery is untenable. It ie well acttled 
iaw im thie State that “motice to am officer of a corporsticon is 
mot motice te it im transactions ehere the officer is desling 





with the corporstion in hie own interest and net im the interest 


of the corporation." (Hetealf vy. Draper, 98 Ill. App. 399, 4065 
igeine v. iangingh, 154 Ille 351, 3883 Seaverns ¥, Presbyterian 
Hospital, 173 111. 414, 419; -meriean Gusranty Co. v. State Bank, 
244 Illes Apps 16, 29.) Furthermore, it appeare from the bill the¢ 





the bank, as the payee of the 690,000 note, i« the “holder” thereof. 
Seetion 190 of the Begetiablie inetrument lew defines the word 
“holder*® as meaning *the peyee or indersee of « bill or note, who 

is in possession of it, or the bearer thereof.” (See, also, American 
Guaranty Co. ¥. State Sank, supras Drume Construction So. v. Forbes, 
SOS Ill. 303, 366.) Amd it further appease from the bili thet the 
bank is s helder ef the note “is auc couree,* ae Gefined in section 
S23 ef esicd law. It was signed ané delivered to the benk by complainant 
&& & Trenewai mote for a fermer one ef complsiment's for $95,000, 

en which $15,000 had been paid. The bili dees aot allege that, 

ehen complainant signed ami delivered gnid £95,000 note, he did nw 
receive a full coneiderstion therefor in momey, snd the presumption 
ie that he did. For aught th<t is alleged toe the contrary the 
$80,600 note is “complete and reguler om its face,” the bank 

"became the holder of it before it was overdue,” and “tock it in 

goed faith and for value,” and “head no notice of amy infirmity in 

the iantrunent.* By it complainant agreed, for value received, 

to pay te the bank 280,090 on January 12, 1927, absolutely and at 

all events, and, ss eollatersi security fer ite payment, ke 

d@epesited «ith the bank the said 1,600 shares of atock. YFurther~- 


more, as ee view it, the bill seeks te vary the terms of « 
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written contract between complainant and the bank by an slleged 
parel agreement between sompleinanit and Kulp, which cannot be 
allowed. (Mumford v. Tolmen, 157 Ill. 256, 265; Former's State 


Bank & Trust Co. v. Parr, 234 lll» Appe 78, 873 ¥Firgt National 
Bank vy. Yolf, 208 111. App. 28%, 2863 Seeurdiy Se Bank v. 


Bhedeg, 167 Seb. 223, 225.) ‘e are of the opinion that the 
Gireuit court erred im issuing the texporary injunctional order 
and, atcercingly, 1t should be and ie reversed. 





Barnes, °s Je, amé Sells, Je, comeur. 
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JOuH L. FORSYTHE, for the Use of } 
MIPTLST COLLECTION BURBAU, a 
Corperation, 

Appelice, 

APPEAL ROM BIMICIPAL 
VB. 
COURT OF CRIOASO, 

PELSENMELD & DAHIRLS PAPER COMPANY, 
a Corvoration, 

appealent. 


BR. PRUSIDIRG JUSTICE MAT ORe?t 
LeLiVERED THR OPAATCR OF THE COURT, 


This appeal is by the garnishee, Felsenneld & Danisis 
Paper Company, from a judgment in the ave of $480, entered in 
faver of the garnishor, juigwent erediter, woen the findings ef 
the court. 

The reeord shows that jJudement was entered against 
John L. Forsythe, the debtor, on January 27, 199%, fer the sum of 

$492.62 and costs; that a demand in garnishment, dated October 9, 

1925, was on that date served upen the garnishee, a? also apor 
the judgement debtor the following day; that 2 summers in garcishe 
ment issued on October L3th and service was head upon the goerni chee 
on October 15, 1925; that on December 6, 1928, the garnichee anewered 
under oath that en October 16th, at the time the garnishee sevrsmone 
Was served upon garnishee, it did not have in its pessession any 
rights, erediis, choses in action, effects, estate, property or 
moneys belonging to or due the said John iL. Forsythe nor at any 
time since the eervice of eaid summons and up to the time of the 
filing of this anewer. 

Slthough the record does not ahow the form of traverse 
of the answer, the parties apparently trested it as contested; the 
garnishor filed interrogatories in writing, which the garcishee 


answered, and witnesses were heard wron the issues. 
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Th gecponse to the interrogatories the defarndsant by 
ite seeretery snewere? that foun LL. Fersythe war mplé@yed by the 
eorperation 26 a paper sulesumn ond was so employed on October 9, 
L9fF; that hie contract of eupleyuent was oral; that on Octeber 9, 
10°8, he ree indebte? te the garninshea company in the swa ef $970 
for advaness made to bim from July 1, 19268, meaning that the 
gernishes had Lent to him an avarage of 360 a week, the undorstande 
ing of the witmess belng thet 1t was meney loaned; that on Deeeme 
6, 192%, the jutoment debtor was indebted to the garnishee company 
im the mum ef 61,500 fer moneys advanced te him at an averege of 
$60 a weet since July 1, 1995; thet from Ootober 9, 1928, up te 
and including December &, 1935, the gornishee eoupany hed advanced 
te the fucanent (debtor an avarage of $60 a wees. 

Woon oral examination of the witmess 1t appeared that 
the first "“losn er aévaneement" subsequant to Oetober Sith was made 
October Mth, at which time he van given 33.805 that aubscquent te 
that time, on Cotober Bist, he was jiven $60; that during tke month 
of Noveuber ho received on the 7th $60, om the 14th $60, and on 
the 23th #60, 

The testimeay of the seexkeeper shows that 1+ was 
wsuel during the time ef Er. Forsyihe’s empleyment to pay bim 
$60 each week; that Tereythe never repaid any ef these anounts, 
enc thet the acecvunt bed been closed by charging it off. 

er, Daniels tesiified as te the convereation at the 
tite toot Forrythe was employed. He says: “Sr. Felseuheld sada, 
‘I kave known you s goed many years and you have been around dife 
ferent firms, anf we ¢an't pay yeu any soney. If yeu sell any 
Soods we will give you oneekaif of the net prefit we make, wet 
We cannet pay you any money.’ ‘hen Forsythe said, ‘Well, I will 


have to have some money to live on, ' Well,’ Mr. Felsenheld said, 
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‘we will lean you money until. you get on your feet, if you do gat 
en your feet, with the understanding that that money stall be paid 
bask to use. If you leave or don't make good, you shall pay that 
money beck under all eirewintances,' *“** That was about all the 
Subsatence there was to it.* 

Called as a witnesa under section 33 of the Municipal 
Court aet, Ar. Daniela alse testified as follows: 

"Q. <ten't it a fact that yowiarranged with bir. Forsythe 
to loan or widen him certain euma te be deducted from his 
coud esiou’ A He, sir; we leaned him money, end it was 
to be paid back by him, and he eckmnovilodged £t whens he left 


wo. Rat we 

@- Was there amy converastion at the time that Lt vas 
atraagea to make him these Leans what they were for? 

A fhe conversation was, end distinetiy understood by 
hia, ead in uy presence more than once, when he was getting 
money he was told it was a lean. 

&. Wage that for his expenses? A. It was distinetly 
understood when he came te werk that the money we gave him 
was & loon and was to be paid back by him and that was what 
he agreed to do.* 

The garnisher contends teat the $660 « week advanced 
unger the terms of this contraet was not = loan bul was a sslary, 
and gite@ and relies upen a number of eases (in which, hewever, 
the garnishment law was not involve?) helding that om advancement 
of this kind te one employed, which sdvaneceuent is in all evente 
to be paid back, if at 211, cut ef future earnings, is salary. 
It is so held in substance in the enser cited’ snd relied on. 


(Gannon v. Tyree, 148 Ill, Apr. 99; | 
27 Til. App. 170; Hall y, Rergetrom, 727 111, App. 687, and 


Selsgon v, American Business Bureey, 241 111. App. 432.) Ali 


these cases ore essily 4ietingvishable from the facts which are 





here made te appear, The burden ¢f proof im o ease of this kind 
ig, of course, on the garnisher, «nd the testiueay of the seere- 
tary of the garnishee corperation to the effect that the advancee 
ments made were in the nature of leans end net of payments on 


account of salary, is not directly contradicted, 
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But whatever our holding on this point might be, we 
think the gernishor was net entitled te recover on this record 
for mether reason. By virtue of section 14 of the Garnishment 
act, 4% amended by an act approved June 30, 1925, (see Smith-durd 
ZLl. Rev. Stat. 1925, pp. 1426-21) it is previded: "Ne employer 
eo served with garnishment egheall in any case be lisble to snewer 
fer sny amount not earned by such employee at the time of the 
service of the writ ef garnishment.*® It is met arsued that upen 
any adjustaent made at the time of the service of the writ here, 
the garhisier would have been indebted in any ammunt to the judge 
ment debtor. This giatute as amended therefore preeludes eny 
recovery againet the garnishee. dudeon vy. Hudson Motor Ce, of 
Siiingie, 36 Tl. hes a dea anid relied on by the garnisher; 
but esperently the amendment te the statute andi the conflict bee 
tat!) sank 


tween thet case aud First 





der, 234 111, App. 605, 
were not urged upon the court. 

For the reasons indicated the Judemert is reversed 
with a finding of fucte and Judgment here fer the eurnichea, 
¥elseenheld & Daniels Paper Company. 

REVERSED YITH FINNOTHE oF PACTS, 


MNeSurely, J., concurs. 


O'Cennex, 7., dissents, 
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279 - 31411 FISHING OF Fates, 


ve Sind ae facta that ot the tlne of the service of 
the writ of garnisnaent herein on October 158, 1926, the garniehee, 
Felsenneld « Daniels Caper Company, a sorperation, did set have 
in its possession any vights, eredite, choses in action, ef- 
fects, estate, property or meneys belonging to or due te the 
Judgment debtor, John L. Forsytae, and was not in eny way in- 
debted to im at amy time after tae service of cald sumone 
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PAF cy <@tt 
Vel | 2) } o> 
TRULY WARNER CO., Inc., 
a Corporation, 
Appellee, 
APPEAL FROM MUNICIPAL COURT 
vs. 
OF CHICAGO, 
KAUPRAN HATS, Inc., a 
Corporation, 
Appeliant, 


MA, PRESIDING JUSTICE MaATCHETT 
DELIVERED THR OPINION OF THE COURT. 


This appeal is by the defendant from a judgement in 
favor of the plaintiff in an action for forcible detainer. The 
eause was tried by a jury, and at the close of the evidence, upon 
motion of the plaintiff, the court directed « verdict finding the 
defendant guilty of wilawfully withholding from the plaintiff the 
possession of premises and that the right of possession was in the 
Plaintiff, Motions for a new trial and in arrest were overeruled 
and jujement on the verdict was entered. 

The premises involved are known as 169 West Madison 
street, Chicago. The complaint was signed, "Truly Warner Company, 
Incorporated, H. Foy Shannon, Dist. Mgr.," and was filed May 3, 
1926. 

The errors assigned and argued are the granting of 
plaintiff's metien for am instructed verdict and the refusal of 
the court to receive evidence which defendant claims tended to 
show that plaintiff was an unlicensed corporation, doing business 
in the State of Illinois, contrary to the statutes and therefore 
without right te maintain its suit. (See chap. 32, see. 94, p. 
627, Chailil's [11. Rev. Statutes 1925.) There is no uncertainty 
as to the rule which should be applied in this State, here an 
instructed verdict is requested. If there is any evidence from 


which, considered in the light of inferences mest favorable to the 

















a Ne tg tho ‘he & ore 





; ® As ae : ESR RE. Se aay 8 i% OR hay ie ‘te 
.Taoo an Pr) ee ae 





oo heer x ey 


ay i st ieiemion # por Postal eas “ a kaeqon otdt 
’ oikt oHkedoh oldionet nat sottos sus ad wibsate Lg pre 
aoqu ,soasbive ests to sees oat ts bits emu & yf bolut gow 
Oe aid gobbakt totsioy 8 betoords snes asl (Titsmbete ont Yo x 
gd Webi te ete moet guts Losiit iy ftu tm Lis Yo yiftey tm 
‘0H? at kaw noivaonsoy te digit odd taut ban wontueng to 
he Lytteve stew shot at bear ketus wen B xa eaoltoM pe 
; .botntny aaw do tbuey ext mo 2 i 
moather sent eon « Rs. aworl ss Revlovat seutmerq oat ‘ 

ene gine? ‘weose® yiarxt” dongs enw tulalquo out sogen ks “ 
‘ eB weld beLlt wee bas ", ti stele 1 torte vot < 








to pakiaany ond ox bounrte bre bengiane erotw oat 
te Lanu'to* ext bas toLhroy Dodourde ak me ot aolson a ott 


Rene" “arontand quiet ,nohtetoqnen bos soottaw us aaw pre 


* 


a “exetorodis hae avduiate oat 08 yranta09, \ehoabtat to otate 


4 Re 


‘ 14 08 090 RE qui, ase) of here eat stata ton ot tigre ar 


defendant, a jury could find in favor of the defendant, such an 


instruction for the plaintiff should not be given. (Libby, Me- 
Neill & Libby v, Cook, 222 Ill, 206; Balsewiez vy, €, 3. & 9 RoR, Co, 


240 Til. 238; Amer 
264 Til. 610; pe, 272 121. 154; Lakin 
v. 5. 5, Elevated R, R, Co., 148 Ill, App. 268; Knipping y, Chicago 
Tele. Co., 184 Ill. App. 48.) 

When stripged of the argument of counsel which, contrary 








to our rule, embellishes the statement of facta, there is little 
doubt left as te the material facts in the case, and the same are 
comparatively few and simple. 

The plaintiff is a cersoration organized under the iaws 
of the state of Kew Jersey. Its preeise name is “fruly Warner Co., 
Inc." Its president is Truly Warner, woo is alao the president of 
a New York corporation known as Truly Warner, Ine. 

The president of the defendant corporation is Benjamin 
HK, Kaufman, and this corporation was in possession of the premises 
here in question under a lease made by the trustees of the Estate of 
Levi Z. Leiter te Benjgmin 4. Kaufman personally. This lease, by 
its terms, expired on April 30, 1926. 

The premises are owned by the Leiter Estate. Defendant 
contends there is no competent proof of this fact, but the record 
shows slight but sufficient prima facie proof, which evidence was 
received without objection. This fact is aleo a necessary inference 
from statements made by the defendant in written correspondence with 
the trustees of the said estate extending from July, 1925, te Getober 
19th of the same year. On that date the trustees withdrew an offer 
theretofore made by then to enter inte a lease with the defendant 
demising these premises te defendant for another term, 

On October 20, 1925, defendant at New York mailed to 
the Estate of "Z. L. Leiter" a letter stating invieubstance that it 


would accept a lease upon terms theretofore proposed by the trustees, 
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but, 26 already stated, the offer to lease hed been definitely with- 
drawa before this acceptance; aid, moreover, the terme of the pro- 
pesed lease were such that it would net become a valid agreement 
until signed by the trustees. It was offered in evidence but exe 
eluded (and properly) because there was no cowpetent proof of its 
execution and delivery. 

the defendant, without right, made a claim to possess- 
ion under this alleged lease, «2d upon the expiration ef the lease 
formerly made te Eaufasn, which by ite terms expired April 30, 1926, 
defendant remained in poseession of the premises and retained the 
possession altheugh same ware demanded by plaintiff. The claim of 
Plaintiff is under a written lease dated Oeteober 19, 1926, whereby 
"the trustees under the ast will and testement ef Levi &. Leiter, 
deceased,” demised the said premises for a term beginning on the 
ist day of May, 1926, and ending on the 30th day of April, 1931. 
This lease is in evidence, is under seal and is signed by Haney 
Lathrop Carver Campbell by Joseph Leiter, attorney in fset, Joseph 
Leiter and William J, Warr, whe are therein described as "trustees 
under the lest will and testament ef Levi Z. Leiter, deceased,” and 
alse signed Truly Warner Co., Imc., by "Truly Warner, Pres.* The 
lease is under the seal of the corporation, and the genuineness of 
the signatures of the persone asswaing to act aa trustece vas preved 
wi thout contradiction, and the delivery of the lease aise was proved. 

Some of the pointa made by the defendant ars hardly 
wothkhy of extended discussion. We have already stated the facts which 
Justified the exclusion of the supposed lease under which defendant 
elaimed. Even less meriterious is the contention sade that the 
evidence fails to shew that the defendant is aetually in possession 
of the premises, notwithstanding the fact that the avidence of MY, 
Kaufman, the president, was to the contrary. This esntention is 


entirely inconsistent with statennts made by defendant in the extende a 


























ne 


 eneesaey ot mtaty. 8 eham + teky in dod tw ,tnateates oun 
ped: one ‘he aoidastiqn® eA% ngs ban vavend haaskcaahss | 
P42, 48 Linq boaices wowed aSt yh sober scanthonk ef-abam9 
peninsox ferns. hasnt! ode be ae laneueog ah hentanes pie 
i miato out Widsets Le w HOLS sh Dew esa yok 05 6 ' : 
edaneste s88@£ ut radesed Hadad easel aogiiew a eebowd ek 3 1 
matted “8 dyed tp dasmatuod dew LLtw deol / ocd rebum @ vind 
este wo gmbantgad mad & tot sbatnete blew ont: Headed! 4 
ter Aka Te tah soe tilt ao guthae baw oer pete 
one Ys hoagie ai tae Leen tebae at Seawete ab ad | 
Syo0oW toot ak youissde \eotted stgonst Ys Ltodionad tive 
avetouzs Se Rodiawees Abowd ete ede yrte® TW meer gy 
bao * ‘ aoewouel , zed ted 6% brad ‘bo tapienseot: Bite Rw ta 
eat "ant tomtaW Yuet” yd gaint. 400 wena tive beaghe ¢ 
te eamunsiuieg weit howe Mo Lsarvogtan ott 29 Leon oct vibes a. . 
heveng now eoaterctt ae ton ot aetbensc ee anoning ot te eourtanyte, 
.bevosg ea ote waned ond “ke revised, eed bots aohornentage, - 
wahted ae sachs tet ane od abesm aailog walt To once my 
Hoidn agaat eit hosters ydnorle owed oF Jmoimawouth sanuseae * 
Pmabasrted Apis weber cowed vanoagne | wns de weduu cone eat tee ae 


~~ 








pees 
afd = 


Sofrespendenee whieh took plaee between plaintiff and defendant 
prier to the expiration of the lease under which defendant oceupie @ 
the premises, Likewise without merit is the further eentention of 
defendant that the lease intreduced in evidence by the piaintifr 
fails to shew that plaintiff had «a right to the possession of the 
premises at the time of the beginning of the suit. fhe corres- 
pondence to which we have already referred and the neceesery in- 
ferences which may be drawn therefrom indicate at least prima 
facie the right of these trustees to give a valid lease of the 
premises. It is elementary that in a preeesding of this nature the 
title to the premises is net necessarily involved, and if there 
were defects in the execution of the lease under which the plain-« 
tiff claims, the same aré hot such as the defendant, whe, the 
recerd effirmatively shows, has ne right either of possession or 
title, would have any standing te urge. If the defendant has no 
right to the pogsession of these premises, as affirmatively appears 
from this recerd, it has no standing to urge that ene or more 
other trustees of the Leiter estate shevuld have joined in the exe- 
eution of the lease to plaintiff, ner any standing to question the 
authority snd right of the trustees who made the lease in ouestion. 

The controlling question in the ease is raised by 
defendant's contention that as plaintiff is a foreign corperation, 
organized fer peewnisry profit and doine business in Tllineis 
without having obtained a license, it is by virtue of section 94 
of shapter 32 of the Iliinois Kev. Statutes precluded from maine 
taining this suit in the courts of DLiinois. 

Irrespective of the merits ef this contention, tne 
Pisintiff contends (and the court upon the trial of the eause 
Fuled) that evidence tending to prove this defense was not admis- 
sible because the defendant had not set up the same in a written 


affidavit prior to the beginning of the trial. Said section 94 is 
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a pert of the General Incerperation act, in foree July 1, 1915, 
and it prevides ac follows: 

“he foreign corveration deing business in this Siate with- 
out a license ehall be rermitted te maintain any svit at low 
er in equity in any ef the courte of this Ctate upen any demand, 
whether arising out ef contract or tert; and all such cernerie 
tions shall te liable by reason thereof? te & penalty therefor 
ef not less then two hundred and fifty @ollars ner acre than 
ene thousand dollars, te be recovered im any eourt ef compe- 
tent jurisdiction, in a civil action te be begum and prosecuted 
by the Attorney General.” 

fhe rules of the Xunigipal court ef Chicage are made a 
part of the reeord. Eule 11 provides: 

"in any action by or against a corporation, it shall net be 
ort to prove the existence of such corperation, or that it 
sues oF is sued by ite corporate name unless, previous te the 
commencement oi the trial, the correrate exieienee ef such ploine 
thif er defendent, er that its name is correctiy stated, is de- 
nied by affidavit, signed by the party making such cenialh or by 
his agent or attorney. * 

Rule 12 provites: 

"The defendant shall, by motion te diemiss, supported by 
affidavit, set wo euch matters in sbatement as Fenld be cet up in 
the Cirevit court by ples in abatesent suprortied by affidavit,” 

‘wen the trial the defendant effered in evidence a 
certificate of Lonis L. Mumerson, secretary of state, in which it 
wae stated that an examination of the reserds of his effiee <i4 net 
diselese a corporation, sither domestic or foreign, with the name 
ef plaintiff; this certificate wes excluded upon the theery that 
a} was bot adniestble in the «eboence of an affidavit weder the rule 
of court. ihe defendant says that rule 11 was net wrlicable 
sinee the purpose of the evidence offered was net te Aisoreve but 
on the contrary to affirm the existence of the foreign ecerporation. 
This argument is not witheut ferce, but ever Af this be conceded it 
remains to determine whether the defense whieh was here sought to be 
interposed was in the nature of matter in sbatenxent, If it was, then 
rule 12 was clearly applicable smd the defendant would have ne right 
to introduce evidence on this point in the absence of an affidavit 


ag nrovided by the rule. Whether a defense onder section $4 is 
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gueh matter are would be required to be set up in the Cireuit court 
im a plea ef abatement bos never, so for as the brieis dieclose, 
been deoided by tne courts of this state, Sowever, under an analoe 
gous statyte this defense seeas to have bee presented by this 
method. (#arl Mic, So, vw. Srnmit Lor, Co., 125 Til, app. 391.) 

In 1 Corpus Turia, 219, it is stated: 

“the sbfiection that a plaintiff foreign corperation is ine 
capable of maintzining om aetion because it has net appeinted a 
resident agent, or otherwise complied with the staiute imposing 
conditions precedent ts the right ef foreign corporations te sue, 
ie uguelly held te be ground of abatement only.” 

in the same volume, p. 110, 1% is stated: 

"If there ie 2 eause of action, but action is brought wi the 
eut performances of a conditian precedent te the richt te enue 
thereon, thie objection is grownd fer abatement of the action 
and wust ususlly be ao pleaded. if, hewever, neneperformance of 
the conditien goes to show that there i@ no aause of setiean at 
all, it is matter in bar and sumnet be pleaded in abaterent. * 

im exaninsties of eases in jurisdictions which have a 
system of pleading similar to our own digeloses that a deferese of 
this nature is vevally presented in this way. (See Nat'l Fertilizer 
So. Vs Fall River, ebe, Zk, 196 Mans. 458.) Suen 1t appears was 
the practice in the Municipal ceurt of Chieage in the case of Hyseym 
eit ving Arte v. Digus, 207 Dhl. App, 389, the question not being 


vaised, however, in that case. Im Puterbaugh's Common Lay Pleading 





and Practice, 10th a4., nee, 230, ». 360, the author etates: 

"The defense that slaintiff te a foreign corporation ‘oing 
business in this state vithout having obtained a ileenee is 
properly pleaded in ber," 

This etetement eserme to be based on Metropolitan Dise 
Sount Co. v,. Pitsen, 208 Ti, App. 407, anether ease in which an- 
parently the precise cuestien was not raised, The @lsutiretion bee 
tween pleas in abatement and pleas in ber bas been pointed ont by 
the Supreme eourt in the case of Pitts Sona’ Mfg. Ge, Ye. Conmezeial 
Nat'l Bank, 121 121. 58%, the court there says: 
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"A plea in abatement is defined to be, « plea that, without 
disputing the justners of the plaintiff's claim, ¢bhjects te the 
place, sode or time of ascerting it, and requires that therefere, 
and ois hae v » dudgment be given for the defendant, leaving 1¢ 
epen to renew the avit in another piace or form, er 2% enother 
time; while to the second clase belong all thoee please having for 
thelr object the defeating of the plaintiff's claim. Hence, « 
plea im bar of the ection may be defined as one which shews some 
ground fur barring of defeating the action, and makes prayer ba 
that effect. Yieas in ber and gless in ehateuent nave, therefore, 
thie marked distinotion: Pleas in ber are addressed to the merits 
of the claiw and as iwpsairing the right of action altogether, 
whereas pleas in abatement tend merely te divert, sumpend er de- 
feat the present suit. 1 Saunders’ 71. and Ew., 1, 2; Comyns' 
Digest, title ‘Abatement;' 1 Chitty's 21. 441." 

is the plea te the effect that a plaintiff fereign cere 

is 

poration/realudad by reason of the statute from suing in thie Stete 
Without first espplyine with the provisions of the fereign cornorae 
tien law, o defense that gees to the merits of the action? As a 
matter of first impression, the answer is mo, “ndoubtedly, hewever, 
in states whore the etetutes heving reference to such subjeet motter 
declare the contract shall be void, such wenlé be the effect. The 
statute of this state is met limited te contracts made in the State 
ef Illincis. It seems to deny to we plaintiff the richt of maintains 
ing om action in our courts wron any cause of action et law or in 
equity waeresoever the same may have arisen, A plaintiff er e eon- 
Pisinant prevented by statute from maintaining its suit in Diincis 
Might maintain that suit in another state or in the federal eourts, 

She present corperation law went inte effect Twly 1, 
1919, smc so far as we are advised there is ne decision of the 
Supreme court of thin state construing section 94 ef the law. “his 


section is cited in Automotive Materiel Co, Stand 
Metal Prod, Corp., 252 Ill, Ape. §32, and in that epinien this court 


held that 2 contract of om unlicensed foreign ceormeration mode in 





this state was vold, basing its decision, hevever, upon eases cach 


amd ali ef which censtrved other sections ef other statutes. indeed, 


the leading case there relie? upon is Cincinnatt Mutual Seaith Ag- 


ae 
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Surange Co, v. Rosenthal, 55 111, 85, o case which involved the 


law as applicable to insurance contracts which are expressly ex- 
cepted from the operation of the present law, United Lead Co, vy. 
» 922 Ili. 199, was also eited and 





relied on, but an examination of that case discloses that tie 
sections there construed refer te parts of a act whieh became 
effective on July 1, 199°, which provided not only for a penalty 
for failure to take out a licenee, but alse for neglect or faliure 
te semply with other conditions named in the act, The scenditions 
required in that set differ materially frem those set ferth under 
the provisions of the present law, That decision in substance 
held that the defense was interposed as a bar to the action, and 
wuder the plain provisions of the statute the contract sued on was 
mull and void. It is worthy of note, hewever, that apparently the 
case of Watertowmm Fire ins. Co. v, Rust, 141 Ill. 86, holding in 
substance that a defendant foreign corperation was estopped te set 
up the defense that the contract was void when sued by the clain- 
tiff with whem defendant had illegally contracted, was not called 
to the attention of the court. Other cases cited and relied on 
there purported to construe the aet of 1905, chap. 32, sees. 672 
to 677, Hurd's Til. Rev. Statutes 1925; but in these decisions the 


court does not hold that the contract sued on is null and void, 





with apparent approval. 


The federal court for the southern district of Chie 


had occasion te construe the lew of 1905 in # Reader Furniture Co. vy, 


O-, 192 Fed, 616, in an opinion handed 





down in July, 1911. The court there pointed out that the decisions 
cited from the Supreme court of Illinois had been rendered under the 
acts of 1697 and 1999, and declined te hold that these decisions were 
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aopliesble to the act ef 1905, the opinion stating: 

"I hold, therefore, that at the time the plaintiff und the 
defendant entered inte their centrect of Dacerber 8, 1°00", the 
Supreme Court of Iiiimeis had made no censtruction of the lew ef 
May 18, 19605, st all, an? that the principle involved in the 
statute of 1895 does net apply te the statutes of 1897, 1399, 
and 1905," 

Disevuesing the general rule to the effect that an ile 
legal contract is void and wenforeeable, the covrt stated there were 
exceptions to it, citing with appreval Dumiep v, Mercer, 156 Fed, 
$45, stating: 

"It is not wniverse) in ite spplication. It is cualified by 
the execption that where a contract is met evil in itself, and 
ite invalidity is net denovnced az a ponalty by the exeress teras 
of or by rational faplication fram the language of the statute 
whieh 1% violates, and thet statute deserlbes other snectfie 
pemaltiecs, it is not the provinee of the courts te Jo so, and 
ther vill net thus affix en acditienal penalty net directed by 
the lewmaking power, * 

Ye must assume that when the act of 1919 was passed by 
the legislature it wag not wifamiliar with this construction of the 
prior act, and it is enly fair to presume that if it had been the 
intention of the legislature to have made the contract ef an une 
licensed foreign corporation absclutely void, it would have said so 
in no uncertain terms. Such aleo had been the construction put upon 
the semewhet eimiler section 15 Of the General Incorporation law of 


New York by the Supreme Court of the United States in Davia Lupton's 





OD Aveo Vik of ZOE SSB» 225 a. 5. 43, deci ded June 7. 1912, 
and such waa the decision of the Court ef Appeals of New York in 


Mak bg lig &: ok ry 204 ER, ze 232, the new York 





court holding that wader that section simply a disability te sue 
Was created, and that the contract remained walid and effective in 
all ether rospeets. im Medel Heating Co, vy, Magerity, 81 Atl. 394, 
Lawyers' Report Ametated, 1915 B, vol. 54, lL. R. A. KH. S,, the 
question of the validity of a contract made by a non-complying 
foreign corporation was eonsidered in an opinion rendered on October 


16, 1911, and it was there held in substance that where a contract 





















ig mitgainis et aectir! waht taste: rene al 
e Bf sorhinont Yo. tecasmbe *h show? ota 


oat oe: nora. saan ve 





et stadt honede wwe eats ,ebievete?ne ae ban tie oi | hod : 
oe ans Kenelh oY gocott Asvoxage a ew amirie a oF 


w ; Hedsowe at 2h ol iaad fogs age ce 9 toaver tas jen, Fo 
Pei gf Tae as whan 6 be thorny why ,. | 
eae rqxe & ke beony on a 

Geelete usr 24:deergene oe 5 So poamyeat os ot ee 

gttionqs testo eadivsesh etusats godt ban ,astedeky ry 
a ee Pee eae enero Wee don at 22 jextt Lan 
to ten Nadetey Samedtanng, fits vagal yt aad toa tat r 

» eowng ¥ 
XE Bowne cow OL06 to sem os new’ tact + omnes Same ot 
: _ et te aedfousteces 2 ine i bie ‘eee Lise bamee bose maw at waite 
* tht ciwed aol et “tt taste caveat of thet yhas ad od Som 
wen me Yo. deed nee sit wou wved Someta tetpE ait Ye 
: oe Slaw ores bivew #2 \bhov Uledwhanda to hiarpqroe matte 
| newer tog woh tonndesos odd sped Geel onke Mowt seaned mbeds 
Ye was acd tevegtooul lorena’ ott to e£. aokioos ‘te Llmin 
seinegeul Lived ak andove betel) eel te. sru00 ene af | xe 3 
8L0L ,P cnt don toad eee Tem ee ee 
ak ug ww Fe sineayh to trad ais ae ant adend 968 nox > 
aso wad nati dae o¥ a QR ae ey ee ie ; 

ae aA, xf Midian 29 “ yiquite ae treen' dass, ‘reba deslt ; 


at oviibette paw ASiow bowtouws Jowttaee mad tout ‘Sa 


10 


is not made vold by the statute or declared to be so by the state 
court, but the statute merely prohibits wnqualified corverations 
frow maintaining an astion thereon, the corperstion mov nevertheless 
maintain en action imjthe federal. courts, since the fscerai courts 
will net refure to enforce «= contract velid in iteelf merely on 
account ef non-complierce with statutery regulations of this kind. 
It was alse held in that case that the matter was properly put in 
issve by « cpecial plea in abatement. 

It te 4ifficvlt to believe that the Légisiature of 
Tilineis eas waerare of these daciaions of the sourte, ad if so, 
1% wenlhd seen thedk/kt had intended So provide that contracte by 
unlicensed foreign corperations showld be absolutely roid, the 
statute wavld Nave said so. f such a coitract, then, is net she 
solutely void, we think it neeecenrily fellews that the defense 
which the defendant sought te interpose to this exit wan net to the 

merits, and not being to the merits would, in the Cirevit ceurt, 

have been necessarily raised by a ples in abatement, and thet 
therefore, under the rule of the Municipal court, defendant was 
precluded from presenting this defense becqauae it had not set up 
this matter of abatement by affidavit, as reynired by the rule. 

it sheuld be noted in tris connection slso that no 
evidence was offered or received tending to shor tuat the Lcase 
upon which the plaintiff relied was one made within the etate ef 
Tliinois, end there was no presumption certainly that it was made 
here. It kas been held that a law purverting to make such «2 con- 
tract entered inte in a foreign state invalid, would be uneonsti- 
tutional and, for that reasen, even under the statutes of 1899, the 


law wae held uot applicuble. Hayens @,Geddes vy. Diamond, 93 Ill. 
App. 557. To the same effect, in construing the law of 1908, is 


the case of Class Journal Co. v. Harlan, 215 Ili. App. 9. iéoreover, 
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if it was incumbent woon the defendant to file an affidavit setting 
up the nature of its defense, that affidavit rould have bean insuf- 
ficient wiliess it had averred that the action brought 4i4 net arise 
eut of os transsction had in interstate comeres. Bamharcer Stern 
So. vy. Andereon, 207 Tli. Apo. 292, Even if we showld record it as 
unneceswary thet the affidavit ahonld heve Been Mlied, defendant 
neither gave ner offered ayidences tenting to show thie negative 
essential, withoyt which its @efenee could not be meintained, 
Again, witoout finding it necessary to decide the matter, there is 
some doubt whether the provision of the statyte which forbids the 
Maintaining of sanuy gait at law or in equity can be construed as 
applicuvle te « sult fox iereibic detainer. It has been held in 


Ventworti: Sankstone, 233 fli, App. 3%, that such a suit is not 





ef euch a nature that Judgment enters? therein conld be reviewed by 
a writ of error, it boing simply « swmasry statutory preeesding. 
See, also, Ferkel v, Ge Works, 192 Fed. 119. 

For the reasons already indivcated, we held that the 





‘fantorestien to the jury to find fer the slatntiff was properly 
given, that no material evidence properly offered was exeluded, 
and that the judement should be and it is affirmed, 

ADPIRMED, 
O'Connor, J,., coneura. 
MeSurely, J.: I comevr im the conclusion but mot im ell thet is 


eaié in the erinicn, 
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GROBLIA THOMAS, Administratrix of the 
Betate of Samuel ¥. Thomas, Deceased, 
Appelies, 
APPRAL FLOM CIRCTIT COM 
OF COOK ForNTY, 
GHIGaGO, BURLINGTON & QUIRCY RAILHOAD 
COMPALY, a Corporation, 
Appellant. 


| 

VS. 
ER, PRESIDING JUSTICE MATCHETT 

DELIVERED THE OPINION OF THE GOUKT. 


The pleintiff, eadministratriz of the estate of her de- 
centre’ husband’ whe died on or about June 74, 1985, ae the result 
ef injuries enstained by him in the course of hie raployment by 
the defendant, a common earrier engaged in intra and interstate 
Gommerce, brought an actien under the Federal Bmployers' Liability 
act, Barnes’ ¥edersi Gee, section 8069, fer the benefit of the 
next ef kin, and the jury returned a vertict againet defendant for 
$32,500, upon whieh the court, overeruling motiens fer a new trial 

"and in arrest, entered judgment, 

The declaration of five counts in varied legal phrase- 
ology charged negligesee generally in the management end operstion 
of the engine and cars in the moving of which the deceased was act« 
ing as a switehman; in moving the same at a high and davgereus rete 


of speed; in failing to keep tne switching erew in ecomaynication 
with each ether, particularly the rear switehman, whereby they 


failed to commmicate signals; in failing te keep a proper lsokcut 
for the deceased; in ordering deceased and others to perform their 
work in a negligent manner, and in directing the engineer to propel 
the engine in a westward direetion witheut ascertaining whether the 
deceased was in a place of safety. 

The errors assigned and argued are that the court 


erred in denying defendant's motion for a directed verdict, there 
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being no proof of negligence by defendant proximately causing the 
injuries te the deceased, no preof that the deceosed and defendant 
were engaged in interstate commerce at the time ef the secident, 
and further, that the court erred in its rulings on the admiasion 
of ovidence. 

The material facts seem to >@ nractically uncontrae- 
dieted and sre as followas 

The deceased nad been in the employ of the defendant 
for about sight years, except during a etrike, and was 39 years of 
age and in excellent health, There was no eye-witness of the ace 
tual occurrence which resulted in his death, but the deceased was 
& good up-te-date switehwan, careful, industrious and prudent. 

On the afternoon of June 25, 1925, at a quarter to 
Five o'clock he ieft his home to be at work at 6:15, city time. 
At 4:18 p. m. stendard time, he went to work as one of a switching 
crew of five, of wiich Mir, Hutohinson was conductor. The erew 
_ Worked first at Western avenue, then at Hawtherne, then pulled a 
earload ef horses te the Park Row station of the Hichivan Gentral 
ratiread, and from there went to the Morgan street yorda of ithe 
defendant, where the secident occurred. The erew went there 
under orders of the general yardmaster, the order being “to switeh 
the team tracks,” and when they arrived there the yardmaster at 
Korgan street again directed the conducter “to sawiteh the team 
tracks." The conducter's beck or svitehing list is net in evi- 
dence. There were four team tracks in tha yard, but up te the 
time of the accident the work of the crew consisted of switching 
ears from #3 track. Hach oar walch was te be moved had a card 
placed thereon, upon which was written the word "pull.* The team 
track foreman kept track of the ears, but he was not present that 
night. 


The tracks in question were located north of Sixteenth 





















; Aimpuheis aie e outs edd te apie ey 


EE re Cee et mb beeen fans ot tag ‘' 
ee “Depts Cages ol ' 
stadia ante ‘fine haere o* ef mene asia iabicdak ‘ent 

fewelior ee ‘pth a 

‘Quabieton and tea votign oat imi “mood hast t Ransooed vat 
te dteny G2 are bac ,eltete a geiteh fqenxs sonmey tghe # 
ee ost te weeatiwacys on waw event .thisei tno tsoone ab 6 
saw beeevosh ott tue wftook nit mb hed tone ia bee | 
Srebeee bows suetisevbad stores ouside | 

ot ‘etwep 6 fo 2ROL \US oul Ye moomustte ont AO 
wends atts (etee te teow oe 86 02 smb mad 9B8E eat 
gation & to sto wa stow of Saew ox yonks Senbeate me i 
wrt ont rotor sine naw aonstsiosglt {28 Hphuiw “te ove 

 @ baking sett errotrwnl te ods sero s oresnew ae 9 rat 
kext aegisosl off to cobiate wo trad ont of anered Yo 
wet “he abate teotte arptol edt of teow otted wort bun hash 
ee eM ee aye a i o 
Rissive of yrtve torre rt? \efeanbrey feteden ond tea > tobe 
fe Cdverbiey our oxede Papinany gs loyshova aise 


atva at tom ai Jeti githctod bee Fc dood a" xegumbago _ “s 

axi3 oF qi ind bay ertd al ooo ano’ a 0% “Siea 
 gitieiod Swe ‘to bedalanoo Were ons ‘to xtew ott dasbloos ods de 
| bub « bod devo od oF eaw dokdw ted dont stownd Gh motk 


¢ aeteren 


moot O27 “ tive” buow anit nestiuwe saw co tde dogs ‘sownadt 8 


tath tamnong en au i ud yerie aad Yo doerxt feod aamez0t 


wi 


7 a 


de dan basset nee atop loon bat 





street and parallel thereto end were elevated, Your of the tracks 
were called "team trackr.” On these team tracks cars vere stored 
go that consignees sight drive up te the cars standing om these 
tracks and wiloed merehendise consigned to them, The moet: 
southerly of the tracks was called #1, and between #1 and /2 team 
tracks was a roadway, on vhich vehicles might drive alongside of 
the cars standing on these two tracks. North ef the rosdwey ras 
team track #2 and north of #2 was team track #3; north of #3 was 
another roadway for a use similar to that which hae already been 
described, and north of teem track #4 were a number of yard tracks. 
lierth of the yard tracks were main line tracks ever which the main 
line trains of the defendant passed, These tain line end yard 
tracks were numbered from the north to the seuth. Main Line 


track #1 was used for westbound trains, main line troek #2 fer 
eastbound trains; tracks nwebers 3, 4, 5, 6, 7 and 8 were yerd 


tracks. The tesm tracks nmurbers 1, 2, 3 ané 4 were cennected 
with and were entereé from the west only through # long 4iswonal 
track extending nerth smd west amd known ag #8 lead track, which 
Was a continuation of #8 yard track, Bast on #8 Lead track, a 
short dietance weet ef Mergan street, was a branch track Leading 
eff to the southeast, known as team traek #3, and this team track 
had two branches, Farther east on #8 Lead track was a branch 
track leading off te the southeast known as team track 44, lead 
trock #8 was known as yard track 48, 

The switching erew consisted of five menbers, tiamely, 
the engineer, the fireman, the conductor and twe switchmern, 

When the crew arrived at the yards they found twenty 
cars on track #3. ‘The pilot of the engine was feeing east as it 
Game in on this track, It hed beem backed west on #8 in order to 
come in on #3. All the cers on the team track were caupled te- 


gether, They tied onto the twenty cere ond out off the most 
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easterly one, then started back wita nimeteen cars, going over the 
awiteh lead onte #8, ‘they Left one ear, the second from the year, 


on the lead track from #8, then went west again, Kicked the empty 
¢ar,called the automobile car, in en #6, having been directed se 
to do by the yardmaster, who had come along and whe directed the 
conductor to hold out this cer. fhe care were then sheved pack 
west over #3 lead, then down #8 lead to the place waere the car 
which had been pulled off the team track had been cut off. 
Hutchinson, the conductor, made the coupling om that car, and 
just prior to this, Thomas, the deceased, walked down on the 
other or north side of the train and the other members of the 
erew waited, The conductor's order to Thomas was to ont of f 
three care which it was desired should be kicked in on #8. The 
eenductor told his te cide the ears in and get the brakes on then, 
In erdar to 40 this it was necessary for Taomas to climb on tep 
of the ¢ars and set the brakes after first pulling eut the coup- 
Ling pin whieh held the cara together. it was dark,in facet then 
near midnight, and Thomas carried a lantern. There were ci ghteen 
cars in the train et this time, and each car was about forty reet 
ong. The cara were on the lead, which at this piaee curved te 
the northwest. The conductor was on the ground, and the other 
switehusn vas about at the curb, in sight of the conductor, whese 
Signals he could transwit to the engineer. Thomas was on the west 
end ef the third car frem the rear, and by the wey they were facing 
he Was on the north elde ef the train, Hutechinsen esid, "The train 
Wee between we ond him, I stood where I was when I gave the sige 
nel. I couldn't see Thomas after he poseed we on the ear, IT 
could mot see os sigral if he geve one, I covl4 not tell what 
position he ras in er whet he was doing et ony time after that. 
There was ne other employe there that could see him and tranamit 
to me what he was doing.” Hutehinson gave the signal and the 
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eare moved at a aneed ef about Fifteen miles an hewr and moved 
about four car lengths at thet speed, when Hutehinsen gave the 
stop signal and in response thereto the engineer stopped promptiy, 
the train moving probably a car length ox eo sefore it stesped 
altogether. At the time the conductor gave his eign he did not 
see Thomas and did not knot vhat he was doing, except that he 
Supposed he was doing ac he was teld, namely, to make the cut, ride 
the car in and set the brake. Tae conductor did ast know whether 
the cut had been made when he gave the stop signal, or whether the 
cars to be cut off had been moved from the cars to which they were 
attached, but he supposed they had become disconnected and separated 
fron the rest of the cars, beeause Thomas, as the eonductor says, 
“generally got the cute, and I always had great confidence in him, 
anéd as a Tole I was right.* It waa the intention of the conductor 
when he sede thie stop te send more cara in on the track on top 

ef the three cars, The next eioht were pulled back over the 
ewitoh and kisked back in on the team track, It was the intention 
to set the seven cars back on #3 and throw the empties back on 
track #8. The conductor supposed that the eut nad been made by 
Thomas and the three cars kicked aeeording te his directions. He 
then esignelied the engineer to back up west, wid the engine was 
backed in that direction, He had net seen Thomas and had net known 
Where he was. Me gave the signal and when the train head moved a 
@ouple ef car lengths he discovered that they were pulling ten cars 
instead ef seven. He signalied the engineer to step the train, 
Which was done, Yhen the train etopred the conductor vent te the 
east end of the ten cars, where he faund the bedy of Thomas lying 
Serorss the north run of track #6 snd cast of the most enaterly car. 
Thomas hed carried « Lighted lantern, whieh wee found but a few 
feet from where the body lay. Fleed was found between the west end 


of the car on which he hsd last been seen, which was the third car 
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from the rear and the fourth car or the next car te the west. 
There wae bleed alse on the wheel of the car which it was supposed 
he had cvt off smd slee on the fourth ear. The bones of both his 
arms were broken aid ot about the same place; the bon«s protruded 
through the flesh but the flesh was not seraped or bruised. 

Ie there evidence in this reecard frem which « jury 
could reasonably find that defendant was guilty of negligence which 
proximately tended to eause the death of Thomas? ft azst, we think, 
be conceded (inteed, defendant hardly contends otherwise) that de- 
fendant was guilty of negligence. The work was hagardeus under all 
the sirannetances, even when performed in a vay most eareful. There 
Beene, aven to a Layman, ne Freason why in performing these dangerous 
movements, the work should not have been done in such @ way that the 
switching orew would have at a1] times been in communication with 
one another. Expert witnesses testified that this was the usual way 
in which movenents of this Kind were executed, and that such evi- 
dence ie competent and proper for a jury te consider we shall later 
gee. Pefondant, however, sentends that sonceding thie negligence, 
if eny, it hed nothing whatever to do with causing the aecident; in 
ether words, it was agi the proximate canse of the intestate's death. 

Refendant, speaking by ite seunsel, says: 

"But we submit that in the entire absence of evidence tend- 
ing to show what Thomas was deing or where he was, wether in 
the stirrup, or ciimbing the ladder, or on top setting the 
brake, or even on the ground, a2 covnsel at one place sugresie, 
With the wioertainty as te whether the gars ever mooupled or, 
having been uncoupled again recourled, er even that Thomas ever 
tried to wieowple them by ralsing the pin-lifter, 1¢ cannot be 
successfully asserted that Hutchineon's not kecoing Thomas in 
view had anything to de with the agcident." 

Defendant elites a large number of cases from different 
Jurisdictions helding in substance thet e jury may net base a pree 
sumption upon s presumption, and es stated in Gregory's Adm'x. v._ 

242 5. W. S733 
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"Where under all the evidence the injury could as well be 
attributed te the negligence of defendant or to some other ecanse 
infdenmdent of that negligence and for which defendant would not 
be responsible, the case should not be submitted to the jury.* 

Gr, as stated im Schaff vy. Ferry, 232 Pas. 4067, (another 
ease on which defendant relie#) where the theory of piaintiff was 
that the death of deeessed resulted from the operation of a defective 
brake but there wae no direct proof that he attually attempted to 
operate the seme, the court said that there was a hiatus in the 
evidence, The sum ani substance of these caves is that inferences 
from circumstances where there is no eye-witness aust be reasonable, 
and that the finding of the jury must be based en fsete which would 
gustify the conclusion that there was & causal connection between the 
neglizence and the jnjury. 

It would, we think, be uwoprefitable te review at length 
the nwnercus cases cited in the reply brief, and it may weil be 
doubted whether any one of then contains argument more perenasive 
than that found in the opinien ef the court in G, MW, & St. PB, By, Ce. 
ve Soogan, Adm'z, 46 J. S. Sup. Gt. Rep, 664, which is cited and re- 





Aied on in defendant's eriginpal brief, Moreover, a consideration of 
that case is found more instructive than the many cited frem other 
jurisdictions, because the highest court oi’ tae lend was there cone 
struing a case which arose wader the lav upon which the suit kere is 
based. in that case the deceased was a switchman whose duty it was 
to couple the airhese between two cars of a train that was being nade 
up; there was evidence tending te show that while performing trat 
auty he was killed and injured by a movement of the traim, the negli- 
gence sileged was that about twelve inches south of the seuth rail 

of the track and fastened to the ties by clamps an¢ spikes wae an 
sirelLine pipe which had been installed several years prior to the 
time of the accident and which the defendant had permitted to become 
Loosened and bent toward the rail and upward, leaving a space of from 


three and a half te four inches between it amd the ties, The theory 
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of the plaintiff was that the deceased brakeman went in, as was 
his duty, to cowle the hose between the caboose od the rear 
car; that he stepped inside with his right foot, leaving hiz left 
feet between the rail and the air pipe line; that, stepping to reach 
_ the airhose, his left foot slipped backward under the vont pipe 
gad before he had time to make the coupling the cars had been 
atarted backward in a movement te clear the switch; that his left 
foot *as caught under the pipe and he was foreed backward, run 
over and killed, That the case was close is indicated by the 
faet that the Supreme court of the State of Minnesota (see 160 
Mina, 411; 200 8, W, 477) affirmed the judgment of the trial 
court entered ween the verdict of the jury, The opinion of the 
Suprese Court of the Wnited States indicates, khevever, that there 
was no preef there of the time at which the deconted widertook 
the particular duty ef coupling the sirhose, ond thas it might 
have been performed at any one of several times. It was neces- . 
wary, therefore, for the jury to infer that this duty had been 
performed at one time and not at another, of whieh there Was ne 
proof. it was further necessary for it to infer that the deo 
ecased went between the cars as claimed, putting his right fact 
between the rails sud leaving his ieft foot outaide, and alse 
upon that inference te base the further inferenee that the Left 
foot was caught under the bent pipe. The only evidences frem 
whieh tuls fact could be inferred was thet the outside of the 
counter of the Left shoe worn by the deceased Was seratched and 
showed s marked depression parallel with the sele omd just above 
the heel, - « condition which was first noticed some days after 
the accident, the eics having in the meantime been in a garage 
Where ne attention was given to them, It is net erdinarily dife 
ficult to distinguish any one of these eases trem any other as te 


Ppertieular facts; but the facte which distinguish the last cited 
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¢ase and the one we are here considering are usny and obvious. 

Im this ease it is the theory of the pleintiff that 
the decease? vas thrown from the car on whieh he was riding while 
engaceéd in the performance of his da4uties and endeavoring te wn- 
gounle the ears or step them, ond that he wes run over by the 
westward movement of the three cares when the condueter errone-~ 
ously ascumed they had been detached From the seven cars which 
he intended te move, The evidence Leaves littie if any doubt 
that the decessed was on the weet end of the third car and that 
he was either trying to wmoowle the oars oF stop them, Yhe lo- 
cation in vhich the body ef the deceased wae found and the lLan- 
tern whieh he earriad, the character ef the injuries sustained 
by his body, all lead to the cenclusion that when the cars were 
moved for the second time he was thrown or caused te fall between 
the ends of the third and fourth ears, The blood on these two 
Cars speaks elequently to this effect, Indeed, as the pleintifr 
contends, the facta and circumstances proved #oulé almost seem to 
exrelude any other hypothesis. This beings established, it is en- 
tiraly reasonatle to believe that he was threwm or caveed te fall 
by the movement of the esr, which movement would not have been 
made Af the crew had of o12 times remained in commmication with 
one another, The result wae one which might reasonably have been 
foreseen and probably would have ccourred at any time, wider all 
the cireumetanees, upon the failure of the erew te adont this 
uscessary precaution, 

_ dt is, moreover, significant that the defendant in 
its brief! does not present ae hypothesis explaining reasonably in 
whet manner the death of plaintiff's intestate was brought about. 
There is ne hiatus in the evidence here, as in the eases cited. 
On the contrary, the evidence leaves, we think, little doubt 


upon material facts neeeseary to a finding, hewever much doubt 
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there may be as to certain immaterial matters comnected with the 
manner in which the injury occurred. Tt is of course impoceible 
to have avery fact conneated with the death of a persen where 
there is no eye-witness established so conclusively ae to shut 
out 211 surmize ond euese and conjecture; but the materiel foete 
here, naucly, that the deccased was in the line of his duty; 
that defendant wae negligent, and that es sn result ef thet nage 
ligence an erder was given bringing about a mevenent walch threw 
him from the car and resulted in his death, may reasonably be 
inferred from the evidende, Kereover, 1t must be remembered 
that the law under whieh plaintiff sues has materially changed tie 
Tules applicable te suite fer negligence as the same existed at 
commer lew, Contributory segligence, fer instence, unless it can . 
bessald te be the sele ané euly scavee, does not bar recovery, and 
the neglicence ef the defendant weed only be euch ae in part cone 
tributes te the injury, 

¥e hold that tae jury might properly find, wot only 
that the deTendant Was mecgligent, but that ite neglisenee van the 
proximate cause of the death ef pleintiffte intectate, 

The next cuestiem which arises on the record is 
whether there was any evidence from whieh the jury could reasonably 
find that the defoendent and the deceaeed at the time he wag fafjured 
Were sigageé in interstate commerce, It was necessary for the 
Plaintiff te establish the affiruntive of this proposition, (G. & 
As He Es Se 
Dy ks &%, Ba R, Co., 229 U, GB. 146; 1. Gs Be Ba Co. vs Behrens, 
222 U. &. 473.; If the evidence is conflicting, the qnestien thus 
Yaised is for the jury. (Brown vy. 22}. Termine) Ge., 91@ 111.326; 
White v, Jackson, 222 Iii. App. 220; Penngylvanie Co. v, oust, 
23) U. 8. 50; Louisville & i, Ay. Go, ¥. Parker, 242 0. 8. 13; 


skett, 244 . & S71; Brie R. R, vy. Sus 





2, 390 Thi. 809; Pederson v. 
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253 U. S. 86.) As was stated in Pedersen 

Supra, “The true test always is; Is the work in queation a part 
of the interstate commeres in which the earrier is engaged?" or 
as was said in the later ease of Shanks vy. ). L, & ¥ 

239 U. &. 5896: “The true test of employment in such commerce in 
the sense intended is: Was the employee at the time of the ine 
jury engaged in interstate transportation, or in work so closely 
telated to it as to be practically a part of it?" In Industria. 
8, 259 3. 6, 182, the court stated thet it 





Pefused te lay down "a precise rvling" that would enable *an ine 
stant undieputed application,” but again repeated the rule as laid 
down in Shanks v. D. 1, SW, BR, By Go., supra, 

fhe particular operation which the switching erew (of 
which the deceased was one) had been ordered to do was to switch 
the team tracks, which, it is apparent, particularly means that 
they should switch the cars uwoon team traek #5. This meant that 
the cars which had been carded or tagged "Pull" should be taken out 
from other care and these other cars left upon the track, ‘the 
conductor says that he had ne list of the cars to be taken out, but 
he thinks that there were eight euch standing near the eant end of 
the track at the time the crew took the engine in te perform this 
work, The undisputed evidenes shows thet theme were twenty cars 
standing on track $3 at that time. These twenty cars were coupled 
together, and in the beginning of the operation the most easterly 
ear was out off and the engine tied te the other nineteen and these 
nineteen care pulled baek towards the weet, 

Plaintiff says thet this work of clearing team track 
#3 ef empty cars which had been marked “Pull” made reom fer certain 
other loaded interstate ears, namely, #42012 and #119756, which 
Were placed on this track after the empty cars were removed between 
the hours of 11:30 p. m. June 24th, and 7 ». m. June 26th. It is 
true that the record book shows that on the morning of the 24th 
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there were only eighteen cars, met including these twe, upon track 
#3, while the same record for June 25th shews tnat there two core 
were on the track at that time. ‘his evidence is consistent with 
the theory that these two interstate ears were put epee team track 
#3 after 7:00 on the morning of the 24th, as defendant contends; 
but in either case tae faets would justify a finding by the jury 
thet the switching movement was #20 related to these cars as to 
make the movement practically a part of interstate commerce, 

Tae evidence aleo tends to shew that the Tranacontie 
nental Freight Company was engaged in a general freight forwarde 
ing buginees, conselidating less than carload shipments inte 
¢arlonds; that it ha&#@ a warehouse located at 16th and Jeffersen 
streets on defendant railread, and that in shppping their freight 
it used the railroad cars ef the defendant company. One of the 
empty oars whieh stood upon tresk #3 on the morning of the 24th, 
and at the time the switening movement in question began, was 
#42035. This was a car which had come in to Chicago from Keokuk, 
iowa, on June 17, 1925. The evidense shows that thie eapty ear, 
with two other empties, in respense to em order of the Transeonti- 
nental ireight Company made en the morning of June 24th, was deo 
livered at 4:10 a. m. on the morning of June @Sth; thet 221 three 
ef these cars were leaded with merehandise and sent out of the 
State. Gar #42035 was leaded at the freighthouse of the Trans- 
eoniinental Freight Company at 5:30 p. m., and it left Chicage on 
the following day with a lead consigned to Les Angeles, Califer- 
nie. In view ef all the facts with reference te this var, we 
think the jury might properly infer (and indeed that it could not 
properly infer enything else) that it wae « esr which at the hee 
ginning of the ewitehing movement wae assigned te interstate cone 
meree, 


The defendent does not sericusly contend that thie is 
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not true, bot argues that the proof tends to snow thsi this car 
#42035 was one of the cars that, prier te the time the deeaased 
met his injury, had been eub off aud switched in on track 76, 
Bafendant saye that after it was a put in, the switebing crew had 
nothing more te do vith Lt end that, so far ae this craw wos con- 
cerned, their connection with the mevexnent of the cars towards 
the Trensecttinental Freight Gompany hud been ended before the 
accident heypened, 

There wight be some merit in this end other sonten- 
tions if we could divide wo inte ites constituent perts the sere 
wice which the deeeanes and the awitching ere were perforning 
at thie particular tine, but the order to switeh the tracks vas 
an entirety and the duty imposed upon the erer to Tender an entire 
garvice, whieh had not been finished »% the time the deceared ree 
eeived his injury. As wes ssid in Erie i 





3 Ped, 987; 
616, 


Abother ca¥ smong the mauber which was being moved at 


the time the decensed received his injury was C. ef Ga. eax #7271. 
This ear came inte Chicago en June 17, 1925, from Paducah, Ky., 
ané wee leséed with an interetate shipment at that time, but was 
empty at the time 1t wee being switehe?, The recerdé indicates that 
it was not cm tesu treck #3 on the morning of June 25th following 
the accitent, and a subpcema duces tecum was served avon the 
preper empleyse calling for the decumerts which woul4 show ihe 
interyerd «ovements of this rarticular osr; but these, if they 
existed, were not produced. 

the evidence tended to show that sometimes two or 


three duya' time was neceesary in erier te load » gar, and it 
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further appears that on June 27th this car was on one of defendant's 
tracks loaded with merchandise, of which a part Was consigned io 
Vlerida; and further, that the car was started by defendant on 
its journey from Chicago te Flerida on June 27in, the ssecords 
also fail to disclese further mevements of tue nineteaith ear 
after it was wacoupled and placed temporarily on #8 iead. ‘the 
subpeens likewise celled for the production of data and the 
recerd concerning thie record, 

it is @ generai rule that the failure of a party to 
preduce evidence which is pecwiisariy and particularly within his 
power to produce, raises a presweption tiat the evidence, if pro- 
duced, would be uwnfaverable to the party failing to procuce it. 
The Gefendant eentends that it did produce all available records, 
and further, that the rule stated is net applicable here because 


the defendant introduced ne evidence, 






Tll. 286, is cited te this point. 
R, So., Sl Vermont, 52, is another case which states the same axe 
ception to the general rule under circumstances quite similar te 


these appearing in Condon it is doubtrul 





whether the presumption arising in such a case ie of such a nature 
as te sustain a finding as upon independent evidence, On the 
other hand, the rule seems to be applied in sueh a way as to 
strengthen a prima fecie case already establisned by the evidence. 
Of course, if a prima facie ease nas not been made, it is ime 
Peossible ts strengthen that which does met have existence, fuat 
Was the situation which appeared in Condon v. Schoenteid, supra. 
It is net the technical fact that the party dees not cail a 
witness that makes the rule of the preswiption applicable, but 


Yather the state of the evidence as presented by the whole record. 


There are many respects in which the reeord in this case cen be 
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@asily distinguished from the reanrd in the case woon wiieh dee 
fendamt relies; but the main point is, it seene to us, that o 
prime facie case is here made te aypear withewt reeerting te pre- 
suaption, We find Lt exceedingly difflouwlt tn reviewing thie evie 
dence te believe that Lt was net within the pewer ef the defendant 
rellres@ company te produee evidence whieh weuld nove definitely 
shown that me one of the cars in this erewp whieh were awitched 
wae being meved in interstate commerce, if euch hed beer the fast. 
Tae reeoré shows that the principfel eecurres¢e witnesa had not 
talked with the atterney fer the plaintirf® prier to the time he 
Was called as » witness; that he, the witness, was on cepleyee of 
defendant, «nd that upen eross-exemination he ¢id net appear to be 
unfriendly te the defendant, in a substantial way, therefore, we 
think it cennet be said that the defendant @ffered no evidence, 
although from a merely teehniceal standpoint euck appears te be the 
fact. 

Anether of the empty cars whieh were being handled by 
the switehing crew in this movement was #23844, a foreign car whikh 
belonged to the Seo Line, The preef shows it arrived im Chicage on 
Jwme 20th from Miehigan leaded with interstate freight, It alse ap- 
pears that this same ear was delivere’ empty te the 300 Line on June 
26th st Chicago. ‘There is also evidenee in the record tending te 
shew that the defendant at all times endeavered to keep cars in use 
fer the purpose of aaving dexsurrage or per diem charges, ‘the defend 
ant contends, however, on the autuerity ef Philadelphia 4 &.f.Uo, vy. 
Samnon, 296 Fed. 302, that the mere delivery of this car to the See 
Line on June 26th raises no inference that it was engaged in an inter 
state movement while empty on June 24th. Im Philadelphia & H.8, Ce. 
3. Cannon, suprs, as the opinion states,there was very little testie 
meny upon the point at iesue, The cars invclved were apparently ewne é 


by «a Harylend railroad company,and the evidence showed that they were 
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easily distinguished from the record in the cage upon which de- 
fendant relies; but the main point is, it seems te vz, thet a 
prima facie case is here made to \epnesr without regorting to pnre- 
sumption, We find it exeeedinely \at erties .t tm revievine thia svie 
dence to believe that it was not within the power of the defendant 
Yailrosad company te produce evidence ich would have definitely 
shewn that no one of the cars in thi grevuo which were switched 
was being moved in interstate ons ree, if such had been the fact. 
The reeord shews that the princi dal odour rence witness hed not 


talked with the attorneg\for ty Plaintite prior to the time he 










Was called as a witness, na A at ae aubpoenaed, instead of 
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exemination this witness ad 







fendant. In _ +. pases " think it cannet be 
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the switching ay in this \govement was psoas, a foreign car which 
belonged te the Boo Line, The proof shows it arrived im Chicago on 
June 20th from Aitehigan leaded with interstate freight. It algo ape 
pears that this same ¢ar Was delivered empty to the Seo Line on June 
26th at chi ches. There is also evidence in the record tending te 

shew that - defendant at all times endeavored to keen care in use 


for the pyrpose of saving demurrage or per diem charges. The defends 


ant conténds, however, on the authority of Philadelnhia & KR, R. Co. y. 
Cannon, 296 Fed. 302, that the mere delivery of this ear to the Seo 
Line h June 26th raises ne inference that it was engaged im an inter- 
state movement while empty on June 24th, In Philadelphia & X, R. Co. 
1. Gannon, supra, as the epinion states, there was very little testi- 
mony ween the point at issue. The cars involved were apparently owned 


by a Maryland railroad company, and the evidence showed that they were 
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in Peniaylvania, end from this bare fact it was »oresumed that the 
@ars were brought from Maryland inte Pennsylvamie on on orrandé of 
interstate vommerce, It was elso presumed that beeause the care 
were exopty, they had arrived at their desitization; the record vas 
silent as te whether after that time they kod been used in inter- 
etate commeree, There was me sttenpt there, as bere, te prove the 
actnal purpore of the particular mevement of the care at the time 
the deceased wae injured. There ig unquestioned proef of the 
interstate character of the use te whieh thie car was put at the 
time of its arrival in Chicage. én unsuccessful aticapi was mande 
So prove what jis difforent mevements were after being wileaded, 
knowledge ef whieh, it ie fair to presume as we have elresdy stated, 
was in the possession of the defendant. The fair inference from a1) 
the testimony is that the interstate character of the service to 
which the car was put continued frem ithe time ef its arrival in 
Chicago until ite delivery te the owner for the pursose of being 
_ Fetwrned empty te a point ontside ef the State. These facts would 
agen to justify a finding that, contrary to the general rule, the 
delivery of this car at the point of destination did not ond ite 
character as om instrunentaiity of interstate commeres. (Johnson 
outhern Pag, &. A. Gs 
RB, Go., 178 Fed, 643; Tre 
3. ¥, 777.) 






if any one of the ears connected with the movement 
which was being made at the time deceased was Killed was being used 
in interstate commeree, then the movement im which the deeesved was 
engaged must be regarded as of an interstate character, This record, 
we think, fairly establishes the fact that mere than one ef thease 
Gare Was so used and that the switehing movement way te the en? of 
furthering that us¢, At any rate, we thimk under all the evidence 


that the movement wes se closely connected with an lutersiate use 
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that practically it must be sonsidered a part ef, and in furtherance 
of, interstate commerce; in either case the finding for the siain- 
tiff om that point was justified. (Devine v. ¢. B. 1. % Pag, Ry, 
So., 266 i131, 248.) 

The defendant further contends that the court erred in 
permitting the introduction of testimony a2 te the usuel and custo- 
mary method of doing switehing work of this kind, which was prace 
tieed on other railroads. It says that the declaration in this 
ease charged that @ particular custom exieted in the Yorger street 
yard of the defendant and that sleintiff having alleced that evstom 
should have liwiteé ite proef to the ease ae alleged in the vlead- 
ings, citing Feder CO», 216 T11, 852, One 
count of the declaration elieged a custem 4m the Horgan street 





yard, but ether counts charged negligent oneration generally and 
negligence in operating at a high and dangerous rate of speed, cte. 
The evidcenee wan admissible under these counts irrespective of the 
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* gliegations in the ether count. (6.2R, 1, & Fae ae 
206 231, 115; G. & Ae Be Ry Uo. ve Kaliy, 127 111, 637; 2, St. Ly 
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Gq., 285 T11, 196; Davis v. J . io., 994 Tl. 355; Ademe vy. 
C, ¢, &, & St. L. Ry, ce., 149 Ill. App. 574; Helcher v, Jno, &, 

Suythe Co., 245 Til. App. 68; 
Fed, $37; Ghennshen y 
@8 HN. E, 9; 441. RB, 
i, By, Co., 82 5S. E. 278.) 


Koreover, the record shews thet when this evidence was 







first offereé defendant ebjccted, wacreupen the attormey for plain- 
tiff modified the question, and thet to the question os modified 
defendant did not objeet ner move to strike out the anewer given in 
Fesponse te the questian, 


it is alse urged that the damages awarded axe excessive, 
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The evidence tended te shew taet the deceased Was thirty-niue years 
ef sage at the time ef his desth, and his earnings avereged $160 a 
month; that he ieft surviving him Nia widow, whe te thirtyeuix 
years of ogc, two miner Gilidrek, one aged ieur wid tre ovier ten 
years; thai he vas # gocd Werlman and & aeber, prudent and indusa- 
trviowe man who spent his earnings da propevly caring and previding 
fer hie fawily. The jury apyertisned the dawages, giving to the 
Widow 915,000, ic the Little daughter 99,000 and ie the minor son 
$8,500, hie court has in muucrous recent oasew stated thet it would 
take judicial notice ai the depreciated valine of the Avilar, 89 lot 
kigGes, 217 tli. app. 272; 





courts of 
gage, 2o0 lll. App. 669; and_sther 





Ape. 241; Jenies 
States have in similar eases, where the economies loss shown was not 
greater than avpears here, sustained Judgments simest ae Larze snd 
im some cases larger taam that rendered here. (Gul! ¢. 6 5,8. Ry. 
Co, vs Carpenter, 201 6, W, 270; St. joute 3, 9, Ry. Se, wv. Pagr- 

_ 890, 221 8, ¥. 910; texas & WH. 0, 3 







o%, 295 Imd, 465; 145 
ay, 246 1.8, 825.) 
this jad@aent is Large, and in this elas of cases 
tacre is senstant danger that aot Juries alone but courts as well 
may SO SWayed by sympathy to the aliewance of excessive damares. 
This jatgient comes, in our opinion near but not quite to the ooint 
ai which the cours would be jusvified in substituting its own judg} 
mer!. fox thab of the jury amd requiring a remittitur. Hovever, 
Upolu a consideration of the whole reecrd we conclude that we cucht 
net to substitute our Judgment fer that ef the fury. 
“he judgment ia therefere affirmed, 
AFPIREED, 
O'Conner and HeSurely, JJ,, concur, 
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KATI® G, SACK and SERNAND SACK, 
Doing Businese as SACK REALTY 
COMP ARY, 

. Defendants in Grrer, . 
BRRGR TO MUVTCTPRAL Comr 
ve. 


JOskyE Lb, STEAM, 
Plaintiff in frror. 


OF CUTCAGO, 


ent oe ig Ramee? trace Rage: Tae Mia agg 


MR, PHESIOING JUSTIGN MaTOHETT 
DELIVERED THR OPINION OF TRS COURT, 


This writ of errer is breuckht by the defendant in the 
trial eourt, Joeeph I. Sterm, to reversa a judgment in faver of 
pleintiffse ane sgeinst him in the aum of $265.50, whieh wae catered 
wpen the verdict ef «a jars. 

fhe eteatement of claim alleced that plaintiffe vera duly 
Licensed real astate bromera: that ¢4fendart was the orner of the 
property limawn ag 1126 Veet Gilet street: thet he Liete¢ the game for 
als with plaintiffs on Mare 1, 1924, arrecineg to par the min ef 
$266 in ease the claintiffs preevured a beyer: thet picsintiffe evr. 
mitted the prorarty to one George 4. Vlowars who thereafter purechssed 
the same, 

The affidavit of werite denied that defenéent liste? the 
property rith pleintiffs or promised to pay plaintiffs nm comrterion . 
or that pleintiff submitted the property te Flewsre, whe afterwards 
purebased it, 

Toon the triel Mr. Krehin, an eapleyee of plaintiffs, 
testified thet defendant called him inte his store one day md asked 
hin te cel) the prevertv, esying that he wanted $¢,600 for it; thet 
he, the witness, told defendant that he would try to do se; thet he 
took kr. Flewers and Mr. Gack up sid shewed them the building, but 
that Fliewors said he wanted te get it cheaper and vhen urged te by 
said he didn't care for the building because it was too dark. About 
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@ week later ir. Stern told him that the bullding had been sold to 
ir. Flowers. 

Bernard Sack, one of the plaintiffs, testified that 
the defendant listed the property in question with him for sale; 
that defendant wae in his office when Mr, Krehin was present, and 
that he told defendant that he had a buyer for his property; that 
he tried to get sittinnines's aa down on the price but defendant 
wanted $9,000; that witness told him that he had an offer and if 
the party did not cet the building fer $8,700 he would not take 
it. Me says that he showed the building to Flewers, but there was 
® lady whe would met let them in, 

Mrs, Rubenstein testified that at the time in ques- 
tion she lived in the property seld; that Mr, Sack and Kr, Krohin 
¢ame to her howee but she weuld not ict them in, telling them that 
the house war net in order; that en the next day Flewers, tne pure 
chaser, came back smd asked where the owner lived and said that he 
wanted to buy the building, which she shewed hin. 

Eatie G, Sack, in behalf of the plaintiff, testified 
that the sw of $260 wes 2 reasonable commieeion, 

Flewere, the purchaser, s witness for the defendant, 
testified that Br. Saek had shown him other buildings, but never 
the one in question; that other real estate brokers, namely, ir. 
Wallaze an4 Mr, Maloney, took him te the budlding, and that he 
first met the defendant Stern April 1, 1924, at Mr. Wallace's 
Place; that no ene elee ever telked to him about the building: 
that he never talked to Mr. Krshin concerning the building; that 
My. Sack never sent him end his wife to the building with kr. 
Krohin, but that on the day he was moving Krohin drove w ts the 
deor to show the building; that the witness ssid he 45a bought 
the building at 1138 West Glst street, and that Ur. Krohin said, 
"I could have sold you that building if I had known you wanted to 
Pay that muech.* This witness denied that he had ever seen irs, 
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Rubvenstein until after he had purehased the twilding. He admits 
that he wes at the office of Sack Realty Company, and says that the 
building et 1158 Vest 6let street wae never mentione’ to him, and 
that he learned that Kr. Stern was the owner of the bulléing through 
Mr, Yaliace, whom he had imem for several years/ Me, however, aid 
not knew where the office of Hr. Valiaee was. He says that he anw 
Mr. Sack in “March at Hr, Sack's office prior to the time he purchased 
the dDubiiding; that im Mareh and April he was in his car, and that Mr, 
Sack showed him tro bulidings om Aberdeen street. 
Mee. Shinere Plowars, the wife of the purchaser, tastiq 
fied that she di@ not knew sither wre. Sack or Bernard Sack, but did 
know the saleeman who rorked in the offiee; that thie salesman ¢i4 
net at any time show the premises at 1138 West 6lat atreet; that ahe 
never had any converastion with Er. Sack er Mr. Erehin concerning 
the purchase of the property, and that they never took her te sea 
the building. 
The defendant teatified that ne solé the premises te 
‘Flowers about April 19th or L4th, 1994; that Mr. Yallace brought 
Flowers to his office, "e says that he 414 not of any time dis- 
euss the sale with Ur. Sack, rs. dack, or wr. Krohin; that he was 
in Mr, Sack's office ones in Janucry; that he listed the building 
for $8850, but that Mr. @eck never took him to a client whe was 
reséy and willing to buy the building. Nea says that efter the cone 
trect wes signed Ur. Krein asked him tf he hed sold the building 
and whimese revliecd that he he@ e014 it to Mr. Flowers. ur. Frahin 
then said, "That is my ecustower,* to which Mr. Flowers replied, 
"You never brought any customer to me." He received $8680 for the 
building. 
Under this evidence the question of whether plaintiffs’ 
efforts were the precuring an¢é efficisnt cause of the sale in avestim 
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was one of fact to be éetermined by the jury. There is evidence in 
the record tenting to syppert the verdict which was returned, and 
iné4eed plaintiff in error does not areve that the verdict ia mantis 
festiy agcinst the weicht of the evidence, after « earervl nerysal 
of it we are disnesed to secent the verdict of the jury, 
The judgwert is therefore cffireed, 
APF IRNED. 


O'Cenner and MeSurealy, J7,, eoreur. 
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Deiendanta in Error, 
BRROR TO CLAAYT? woOmyT 


OF COOK COUNTY. 


Ve. 


MARGARET HOLOUB at al., 
Plaintiffs in Error. 


ee ee? Cancel Mite” art” Shp ame 


ER, PRESIDING JUSTICE HATCHET 
DELIVERED THE OPINION OF THE COURT, 


Bargaret Holcemb and i.e Holeomh, two defendants in 
the cause below, sued out thie writ of earrer to review a decree 
entered on January 19, i927, iereclosing a trust deed and direct- 
ing the ssle of certain real estate. Several errere are assiened 
and argued, the aerits of which we may net consider in view of the 
stete of the record, from whieh we are wholly unable to determine 
thet we have jfuriscictiion ef all the parties te the record in the 
trial court. 

fae praeeipe vas flied in thin court February 7, 1937, 

It names Sarcline Seidel and Mareid A. Fain individually and ae 
trustee as defendants in errer. It names as plaintiffs in error 
“Meargeret Eclcosib and Lee Ucileomb et al.” The ssire facias also 
issued on February ‘th deseribes the cause in the triel court as 
"Eearoline Seidel and Sarold A. Fein, individuelly and ars trustee, 
Compiainants, and sargaret Koleombh and Lee Holcomb et a1., defend- 
ants.” The other parties te the record below were yunksowm orners 
and Charisse ©, Roisnd. It is smparent that it is impossible for us 
te determine whether one or more er all of theme join in prosecuting 
the writ. It would seen Clear, hewever, that if certain owners were 
whknowni, they eould sot be yproperly joined as plaintiffs in errer, 
Rule 10 of this sourt gives specific directions as to the vroper 
practice in a proceeding of this kind and the gtens necessary in 
order te bring all the parties to the record before this court. The 
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writ of error must agree with the record. (Cooke vy. Gooke, 194 
Till. 228; Seo? fo., 220 121. 42; Clark v, 


Zaleski, 268 111, 427; Wells v. Murphy, 126 113. App. 103). ‘The 
Purpose of the rule is to avoid a multiplicity of suits. Any 





adjudication upon this writ of errer without all of the parties 
to the record before the court would not be binding upon parties 
not before the court, and any of these would have the right te 
#ué cut another writ of error, 
Zhe writ of error will therefore be dismiased. 
WRIT PISHISSED, 


O'Conner end MeSyrely, J7., eonevr. 
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POKENICC ALBIRGO, alec knewn ae } 
DOMINICK aALBzago, 
Appellee, 
APPLAL BROCE MUBIUIPAL COuRT 
~ PBs 


GAIROLI GlgnIotrz, 


OF GHICAGS, 


UR, PRESIDING JUSTICE RATCHET? 
DELIVERED THS GelaiGs OF THE COURT, 


The gleinii?ff, alverge, eued the defeudent, Giglietti, 
in an actien on contract. 

Tia sveaded atetement ef ehuim alleged thet plaintiff 
engaged defeudent te perform Legal corvieers in eemesetion wlth the 
return te ‘hig somitry of ome Giaseme Fovielii, whe had geome te 
Itely on & turgorary yielt smc Sad been deisimed for military 
service and refuse? on pasepert fer his return voyage; that it was 
agreed between the parties tast plaintiff choul4 pay defencant a 
deposit of $200, whieh mhowl4 be retaiaed by defendant in payment 
ef kin services in cane he procured the return of Yeviellé to this 
country within a reaeemable time, but that the deposit cheuld he 
returned in full in ease the defemdemt's efforte did not reevit ia 
a Feturn to thir country ef Nevielli within such tine; that pursuant 
te eelé agreement nlaintiff peid 2efendemt the eum of $100 and the 
defersant gave plaintiff a receipt written im the Itelian lengusge, 
setting ferth in substance the agrecment betwem the parties. An 
@ilegec cerrect trunzletien of the reeeipt wne meade 2 part ef the 
statenent ef claim, sand it was further tiLlaged thet the afferte ef 
the defencant ¢i¢ ret recult im a return te the hited States of 
Fevielli within © reasonable time, but that he was still Being 
deteined im italy; ererefore plaintiff demanded from 4efendent the 
Feturn te him ef the $100 which the defendant had neglected and ree 
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fused to pay. 

The defendant filed an affidavit of merits setting 
up, Yiret, that plaintiff had seted as agent for Mevielli and not 
in his own behalf, and had therefore ne personal cause of action 
or interest in the subject matter of the suit; that if any lia- 
bility existed it was to Novielli and not to the plaintiff; second, 
that the agreement in question had been brought about through mine 
representation and fraud om the part of the plaintiff, in that he 
had misectated the facte and conditions upon which the alleged 
agreement was bosed. These alleged misrepresentations were set 
out at length in the affidavit of merits and consist of written 
affidavitea made by the plaintiff, Richsel Luisi ond Frank Oreini, 
as te the circumstances aid conditions under whieh Novielii was 
detained in Italy. 

she affidavit ef merits further alleged that defend- 
ent was an experienced attorney ef long standing, duly licensed to 
practice in all courte of thie state and federal courts, ineluding 
the Supreme Court of the mited States; that he relied upon the 
misrepresentations made in the sworn statement of the plaintiff 
and others as to the facts in the ¢ase; that if the fsets had bees 
truthfully related to him, he would heave declined the expleyment, 
Bevielli would have saved hie seney, and the defendant hie labere, 

It was further alleged by defendant that the services 
Fendered by the defendant at the request ef the plaintiff were won 
& guantum meruit basis and worth much mere than the sum ef $100 
paid to him. 

Later, by leave of court, defeatant filed a claim of 
set-off, setting up these same fxets wd alleging that, by reason 
of the false and incomplete statement made by plaintiff, defendant 
Was eoupeiied to render additional services which, together with 
the services already rendered, were reasonably worth $150, 


fhe plaintiff flied an affidavit of merits to dee 
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fendant's claim of set-off, in which he denied that defendent was 

compelled to render any additional service because of any fraudu- 

Lent statement made by plaintiff, oad denied that he was liable as 
a matter of law for any such services. 

The cause caue on for hearing, the parties offered 
evidence tending te sustain their respeetive contentions, and at 
the close of all the evidence the court instructed the jury te 
render a verdict finding the iesvee against the defendant and 
assessing plaintiff's damages et the eum of $160, The verdict was 
Yendered, the motions of defendant for a mew trial and in arrest 
of judcment overeruled, and this appeal followed, 

It is urged with other points that the court erred in 
direeting a verdict in faver of the plaintiff, The rule ef law 
to be applied upon a motion, at the close of all the evidence, to 
direct a verdict fer plaintiff, is well s@ittled in this State. 
The burden of proof is upom the plaintiff te establish his case by 
@ preponderance of the evidence, and, if he has failed se te do, or 
’ af upen any material element of the plaintiff's cause ef setion 
there is any evidence from which a jury could reasonably find for 
the defendast, or if there is any evidence from which a jury could 
Peasonably find that the defense set up by the defendant has been 
established, @t is error to give such on instruction, (MeGreger y. 
Reid Murdoch & Co., 178 Ill. 464; Libt 131 & Lip ok, 
222 Thl. 206; Devine v. Delane, 272 111. 166; Kelly vy, Ghicage Gity 

Ry, Co,, 283 I11. 640.) 
Suit here was filed July 26, 1926. The last payment 





of meney which the plaintiff seeks to recover was made on January 
25, 1925, and the written receipt in evidence, woon which plaintiff 
relies was made and delivered on that date. It previded for the 
return of Novielii within a reasonable time as a non-quota immigrant. 
In the first instance the burden was of course upon the plaintiff te 
show that a reasonable time had elapsed sinee the payment of the 
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money, and that Wovielli head not been returned. ‘What was a reascanble 
time wnder ali the circumstances would ¢learly appear to be a ques- 
tion of fact for the jury rather than of lew fer the court, omd it 
was therefore error fer the court te give this instruction, 

As the jJudacent must be reversed for this reason, it 
will be unnecessary to diseuss other aileged errors assigned and 
argued. As the ease, however, must be tried again, we think it 
should also be stated that the court proseeded upon an erroneous 
theory in excluding evidense of conversations of the parties with 
respect to material matiers upon the theory that these would vary 
the written contract of January 25, 1975. This written document is 
eet up in the pleadings md is in form a receipt fer the saeney which 
Plaintiff had paid to the defendant. It dees not purport te contain 
the whole contract between the parties, ond the general rule ex- 
eluting evidence of oral conversations tending te vary the terme of a 
written contract between the parties was not applicable, 

For the errors indicated the judgment will be revereed 
and the eauge remanded for anether trial. : 


REVERSES AND REMANDED, 


G'Gonner and HeSurely, J7,, eoneur. 
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Fad i ey bolle Uy : se 
I. DOMMAL, 
APPEAL THOM MUSICIPAL COURT 
OF CHICAGO, 


TH. 


R. 0. HORME, 


} 
Asvelilee, | 
Appeiiant. } 


MR. PRESIDING JUSTICR MaATCHBTT 
DELIVERED Ws OPINIGN OF THE GOURT. 


Dehuai, ine plaintiff, sued Horne, the del'endant, 
@lleging that throughs the negligence oi the defeniant the antonge 
bile of defendsnt coliided with the antomebile of plaintiff at the 
intersestion of Diversey bowlevard and Sheffield avenne, in the 
city of Chicago, om Hoveuber 11, 1922, danaging the asme to the 
emowit of $600, The defense vas that the collision sccurred 
without negligence on the nart of defendant but as the direct 
Fesult of the negligence of the plaintiff, Thera was a trial by 
the court with = finding that the defendant was suilty and damages 
fixed at 78608, for which sum judgment was entered in plaintiff's 
faver. 

The plaintiff below has not appeared in thie court 
to suppert the Judgnent. However, we have carefully examined the 
evidence, which is brief, and it leaves little doubt as to the 
material facts. fhe collision eccurred about 7:30 o'clock p.m. 
Diversey boulevard is a public street which runs east and west 
and is about twenty feet wide. Sheffield avenue is a publie 
street running nerth and seuth and is from forty to fifty feet 
wide. Twe street car tracks lie in it, on one.ef which run 
nerth-bound cars and upon the other south-houn¢ cars, 

There ere two safety isles er laws posts in the 
middle of Diversey boulevard. One of these is situated on the 
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east side of Sheffield avenue, and the other near the intersection 
ef the west sidewalk. The bases of the laup posts are three or 
four feet high and two and a half te three feet wide, with big 
posts on top of thease, 

The neighborhood was a mixed residence ont’ Wukinees 
district. The street was dry. The lamps were lighted on both 
cars, ac it wae getting dark. Guite a heavy traffic was moving 
weet, a less heavy treffie to the east on Diversey boulevard. 
There were stores on the four cerners of the intersection « a 
drug store on the nerthwest corner - end gare were sarked 
parallel te the curb on the nortan side of Diversey boulevard 
Just east ant west of Phefficlié svenue. 

The testipery ef defentant is te the affect that 
there wee a cer Just north of him at the time the aacident ceo 
eurred which made it fepersstihle fer him te turn in that direce 
tien. 

Juat prier te the secident the siaintiff, Pohnal, was 
driving east on Diversey bovleverd in his new Franklin fedan., Ha 
was going to the heepital. The defmdont at this tine was driving 
@ new Hudson sedan west on Diversey boulevard at from twenty to 
tventy-two miles en hour. As he opproached Sheffield avenve he 
Slewed down to from ten to Tifteen miles en hour, ‘hen pleintire 
cane to the weet intersection of Sheffielé averne ond Diversey 
beulevard he slered down avd made a turn nerth into theffield 
Just ss he ceme to the east line of the weat lamp post in the 
center of Diversey boulevard. Ye etarted in # nerthearterly di- 
Yection, making a left-hend turn te go north en Sheffiel? ana 
Was at that time going at ten miles on hour. neu he hed pro- 
seeded from about twenty to trenty-five feet in a northeasterly 
direction te about the center of Sheffield avewus, his ser 


struck the automobile ef defendant whick was travei.ing westward 
























“a aaotpaant te senad ott gypsies sin * 
Sa i te ar ot hh bh , 





“te me batKight orm aquet ett qb Baw thante edt “ 
| getee naw ob Verte bel a athe shea anttsey naw oh bali ts 
abusve fad wonrovh ao toon ‘ont of ait as | raed oral a tae 
fo + mobtawerstat ade ‘to ereitan sarod auld rs woreda arew 9 sas MW 
| ‘Setebg. seen ene bas = sesso taowsd-zgn Aah ino at0en va 

Weed yoower tt Te thin sistem Ost om ere gdh OF u : 

RR: ae WAT 5 DETR ey ee 
Be tat teats edt of of tomhrm heh ta vasnitedt adt . | 
, nie Sepbhenn ett amie odt te wld Ty Seton tent wes 2 ane " 
<sorkh tee at atet at ote tok eliteaoqmh tf okem tekst en 














| by mae featiot ,Tiitalet: eft ¢wohives ed% of tabrg dash 
WE sahon howe wom att at Reeveteed yoonewle ao toes galy? 
| Gita sew end? ohee ge danbenteh ad8 .hoPhoned ext or astog. 
at yiaewt mott ta Btoveinod ysearTihd ac Prew mobos rom bull a 
ot swat StekTds hodesonie ad ed sted wo atte owbeygtin 
‘Metetetq wd sored ay aotia eeeFadt of wet gett od owed. 07 ° 
“perorls sms eeanve Sfoltied? to molveameetad temw add. of 
See tbed otat denen oot a ahom bag awoh bowels, ott ra @ Q 
OMY ot $r0q qmd Foow ets Te ONL doe ot of omwe emon toe 
at wlteyouetinen » of fettotn oF. bearatyod yeatrerit, 30 soggne y uk 4 
bine Aol te oe (omem oy et mttef boodetted.« gatsiam, eho 
«ong bed ov oe .cvod on setio ant do gobom sald noite ty na bs 
‘utr deeoiiron « ab tent orMa~qeuewt od ytoewd geod sett, Bobeno 
‘ten 92h ,ounevo bla lied te. seteen, oA? saote os eurenil 














on Diversey beulevard. 

It 46 apparent thet the pleintirf either 4414 pot lepk 
er looking saw end decided ts take hie chonae in eutting a borner 
by moving acrose the line of the west-ebound bovlevard traffic, 
and his negligence in so doing wae the prextoate oouze ef the 
collision. Plaimtiff was therelere guilty ef sontributory negile 
gence which bars nis recovery; aad as lie camot im any event ree 
oover, the judgment will be reversed with a finding of faete. 


RAVMRSED WITH WINDING OF PACTS, 


O'Gemner and disturely, JJ., soneur. 
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We find as matters of fact tuat glalntiff, i, Donaal, 
was guiity of negligence et the time and juet prior io the aeci- 
dent on account of wiich he sues, waieh directly ond proximately 
contributed to bringing about the imjury for whieh damages are 
Glained vy him in this mit, wii that he is presluded by such 


contributory negligence from yreouvering ln this sause. 
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A. B. BJORK, } 

Appellee, ) 

} APPRAL PROM MUNTOTPAL covuRT 
vs. ) 
OF CHI CAGG, 

FRANK WAIKASAS and MARY 
WATFASAS, 

Aprellante, 


WA, PRESTDING JUSTICH MATCAETT 
DSLIVARED THER GPINIOR OF YAR COURT, 


in an action usom contract and upon trial by jury, 
there wae a verdict for $200 against beth defendants, motions in 
tehsil of both for » new triel and im arrest were over-ruled, 
there was ivadement om the verdict, amd from tast jJudguent feint 
end severe] epprele rere ollewed, 

The plaintiff belew hes not appeared in thie court to 
suvvert the judgment, and the defendants argue in the first place 
that there wae mo evitence tending to show a jeint liability, ond 
therefore, notelihstsnding there was mo blea denying such lia- 
bility, there eould be no recovery. Maddelmeier v, Hecht, 148 Til. 
Avg. 116; Imperial Hotel Goupany vy. 1. B, Claflin Gompany, 175 111. 
119, and similar ¢gasen are cited. 

The ¢vidence tends to show that the jefendsonts, Frank 
and Sary Waikneas, ore husband and wife, and the jeint omera of a. 
piece of improved resi estate, upen which the vlaintiff, by written 
contracts with the husbend, agreed to make certain ranairs fer a 
price named in these contracts; that the written contracts were 
signed by plaintiff and defendsnt by Yrank Waikasas, tut thet the 
wife Mary vas mot a party to the contract, although the evidence 
tends to show that she knew the repairs were being made by the 
plainetryr and from time to time direeted nim as to the manner in 
which they shewl¢ be wade and dirested that extra work be done, 


By reason of differenees betwem the partiee the work, 
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however, was not completed, and plaintiff admits that a eredit 
should be allowed for the work which was mot dome. It is met quite 
possible to aveertain definitely, eitner from the pleadings or the 
evidence, whether plaintiff claims the right te reeever upon the 
written contracts er upon o guantum merui;. if it is gouceded that 
the wife, Kary Yaikasas, vase liable on the gyuantum meryit, it would 
By mo moans follew that she was obliguted to pay the price named 
én the written contract to which she was not « party; and there is 
mo evidence in the record tending te show that she knew of the 
price agreed won in tue writings. 

There is noe evidence tending to ssow that the prices 
charged by plaintiif for the various items are customary and 
Feasonable, and the court therefore erred in submitting that issue 
to the jury. Vor that reason the judgment must be reversed and the 
eause reuanded fer emother trial. 

REVERSED AND REWANDED, 


“O'Conner and Melurely, J3,, coneur. 
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as CHARLES C. BELLANTE AND COMP. 


CHARLES C. BELLANTL, Doing eee 
Agoeliea, 


APPEAL FHOM ROPRALOR COURT 
OF COOK COMITY. 


Veo 


ANDREW JOEN SWaNson, 
SopelLlant, ) 


ER, PRESIDING JUSTICE BATCHETT 
DELIVERED THE OPINION OF THS COURT, 


This is en appeal by the defendant from a judmament 
in the sua of $600 omtered upon the verdict of a jury. 

fhe deciaration im its seversi eeunts alleged that 
plaintiff! was o duly licensed reali eutete broker, and that on 
Mareh 17, 1926, he was aployed by the defendant to negotiate a 
aale of certain preuises, defendant agreciug that if pluintifr 
procured a purchaser, he, defendant, would pay for auch services 
Such commiiveious, us were then establisued by the Ghicage Real 
Estate Soard for services of like character: that plaintiffs seo 
cured such purghaser, whe executed aid delivered to defendant a 
written ugreement to purchase the premises upon the terms naned 
by the defoudaut; tuet defandant by a writing secepted the same, 
@ud that the charges, dotermined by the Real Restate Heard far 
services of like character, aiounted te $600. 

tne defendant pleaded the general iseus sud svecial 
pleas. 

fae plaintiff having attached to his declaration an 
affidavit epecifying the nature of his claim, the defendant filed 
an offidavit as to the nature of his defonse, which wan attached 
te the pieas flied, in which he statas that prior ie the execution 
of the eontract between defendant and J. Christian Hessais and 
Lusina Hossele, covering the sale of defendant's building, he 
agreed with the plaintiff that $600 should be paid te slaintafs as 
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commission for his services in connection with the contract, pro- 
vided the comiraet was rully comeaummated by purchasers; that the 
said contract was sot fully conswamated or performed by the said 
Heselies, tut they on the contrary failed and refused to carry out 
the terue of the contract, and further denied that he agreed to 
pay commissions such as were established by the Chicago Real Es~ 
tate Board for sinilar seryi cee, 

fhe uneontradicted evidence tands to show that the 
plaintiff was a lieersed real estate broker; that on Bareh 17, 
1926, he procured purchasers, who entered inte so written contract 
with the defendant, vnien contract is in evidence; that the cone 
tract vase prepared;, that @ 9500 deposit was paid te defendant by 
the purcsuaper at the time it was executed; that abeut a week Later 
the purchaser paid defendant anether $400 as additional earnest 
money; thet the real estate board commission would have been $870, 
but af tne tine the contract was signed plaintiff agreed to reduce 
hic commission to 9606; that the written contract contained a 
* prevision that the defendant was te held the carnest money for the 
mutual benefit of the parties, and that if the purchaser should 
fail to perform hie part of the contract, defendant might retain 
the @arnest money, sppiying the same, first, to the payment of 
expouees incurred Yor vender by his agent, amd, second, to the 
payment te vender's breker of a commission of $600. The evidence 
fails to disslese why the deal 414 not go through, but it does 
affirmatively appear that the deposit made was retained by the 
defandant, 

The testimeny of the plaintiff was that the cowmissia 
wae to be paid when the contract was signed, and his testimony in 
this reapect is cerrecborated by the written contract. Yhe testi- 
mony of the defendant wae that the commission was wey paid if 


the deal did net go through, snd that the desl was net consummated, 
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This question of fact was submitted to the jury, and there ie nothing 
in the record trom which we ean find that the verdict of the jury 
is manifestiy against the evidence. ‘the Jucghient is therefore 
affirmed, 

AFP IME, 


O'Connor and edsurely, J3,, coneur, 
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ROBERT 3, HOLMES, 


Appellant, 
APPCAL PROM MUNICIPAL COUAT 
ve. 
GF CaLTCaeo. 
HaRhisow & RIRDY, a 
Corporation, 
Appellee, 


BR, PRESIDING JUSTICE MATCHSTT 
DELIVERED THE OPINION OF THE COURT, 


In en action by plaintiff for atterney's fees, the 
defendant having pleeded payment and settlement an? adiustment, a 
jury returned « verdict for the ¢efendant om whieh the court, 
evereruling motions for a new trial and in arrest, entere@ fudge 
mont. 

Tha controlling questions in the cane, rained by the 
eseignnents of errer and argued, are whether the verdict ef the 
djury is manifestly against the weight of the evidence, and whether 
for that reagon the motion of plaintiff for a new trial sheyld have 
been granted, 

The evidence shows witheut contradiction that plain- 
tiff, whe is en attorney at law, had been employed by the ¢efens- 
ant corporation in a nwzber of Legal matters, ond that hie services 
were satisfactery to them; im partieuler, thet he had rendered lagal 
services in connection with a partition audit to which the defana~ 
ant had been made a porty by ites landlord; one Bricht; that this 
suit wae begun in September, 192%, and vas disrissed in Ancust, 194. 
. At that time 26 plaintiff rentereda to defendant a bill for his 
services of $1 ,080. The defendant mede gome cormlaint sas to the 
amount ef thie fee and the matter waa taken wp in conference on 
September 12, 1924, and a etatement, which is in evidenes, in pleine 
tiff's handwriting, shews that the charge was adjusted to $700, on 
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whieh at that time defendant made a oash payment of G15, and 
thereafter from time to time made other payments. 

On September 11, 1974, the defendant was served with 
am execution in ana tnex esse brought by Bright and ethers in the 
Girevit court, being ease Zo, B«122966. in this case it appears 
that Bright on’ othere confessed Judgment aguinst Harrison and 
Riedy on a lease and an execution issued thereon for the sum of 
$3,507.70, The plaintiff entered defendant's appearance in that 
suit, seoured a trial woor the merite, and upon euch trial in 
July, 1926, the suit wes ¢iemieced., It is for the value of servie: s 
in defending this suit thet plaintiff eves, Ke question is raised 
at to the reasonableness cf the charges, the scle contention of de- 
fendant being that at the time ef the adjustment on September 12, 
1924, plaintiff agreed not only te reduce the bill which had been 
rendered for services earned ve to that time to $700, but alse 
agreed to defend the other suit brenght by Bright witheut further 
compensation, Mr. Harriaon testified that at the time ef tunis 
settlement with plaintiff the Judomext by confession had been 
antere4 ani that Holmes was to get only the fees in the partition 
suit because the lease woon whieh fucerent wan senfecsed sovered 
the same premises involved in the partition suit. He says he, 
Reidy and the plaintiff had conversation, and that plaintisy said, 
“He wanted to make settlement of $1,060 for the entire case; told 
me he would agree te handle ease for 71,050 that had been running 
for some time and was not finally dispersed of until July this yeur. 
That was agreed with kr, Holmes at that time, $1,080.%°* There was 
settlement of $1,050 on the esee at that time,* 

ir, Riedy testified thet in this conversation plaintiff 
Said he wanted more money, and that he, the witness, told Him that 
he, Holmes, had drawn a let of money, and 1t seened he waa getting 
teo much money; that the witness told plaintiff there would be eome 
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litigation afterwards, and that plaintiff said, “That's all right, I 
Will take care of that. This is all the money I will want for the 
whole case. I will take care of the whole case for you fer that 
much money. ‘That wae vrior to the time judgment by confession was 
entered, They were then suing on partition suit. Sentember 12, 
1924, when Harrison snoke to Holmes about settlement of two cases I 
Was in office, but didn't take any part in conversation that I know 
of." The witness further said that when plaintiff afterwards 
asked him for more money, he told him, “We had made a settlement 
because Harrison told me he made a settlement with Holmes and paid 
it. I don't remember what else Was said. Something else was said 
but don't remember, * 

Plaintiff testified, on the contrary, that after the 
suit for partition was ended in August, 1924, he rendered a bill 
for services, and that on September 10th he and Riedy went over 
the bill, Riedy having complained that it was high. Plaintiff 
says, "I seid, ‘We'll make it $1,050.' He said, "How much have you 
received? $350.' He said, 'Would you be willing to call it $700?! 
I told him I would." Plaintiff said that he dropped into the of- 
fice of Harrison and Riedy every other day; that he went to the 
office on September 11, 1924, and was told that they would have a 
check to apply on the $700 September 12th, at which time they gave 
him a cheek for $150; that Mr. Harrison walked over with an execu- 
tion summons from the Cireuit court in the second suit, and that 
Riedy asked, "What about this?” and that he, plaintiff, told Riedy 
he would look it up; that he attended Judge Swanson's court four 
days in the matter and procured an order; that Riedy asked what 
they were going te de about the case, and plaintiff told him that 
he wanted more money on the case, but Riedy said business was slack. 

Plaintiff further says that Mr, Riedy came to the of- 


fice to get resdy for the trial of the case. Plaintiff told him 
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that he was going toe withdraw beeause he wented him fees, but 
Reidy gaid, “Don's drop ease now, We have always getten along; 
we won't get inte a syuabble;* that be went anesd with the eases; 
that a day or twe after the suit was dismissed he told oz. darrie 
son the bili wae $450; thet te said he would pay it but didn't 
have any money. ie denies that he ever said he wevld teke care 
ef the evit fer nething, and saye that when they agreed on the 
balance ef $700 he 444 net know ebhovt the confesoion of Judgement, 

Raymend *, Clark, employed in the office ef plaintiff, 
gays thet when Piedy come te the offiee te taik about the ease 
Holmee told him thet he wewl? vithdraw wolers hic fees were pala, 
and that Riedy est thet whenever the eult wer ever be would gay 
fer it, and that plaintiff said he would go ahead on that baste, 
Thie eonversetion wee, hewever, denied by Riedy, 

In «hort the evidence, #0 fox an the oral 2erement is 
cancerned, seems to be the word ef Zolmes and Clark as against 
that of Garrison and Kiedy. Om April 15, 192¢, the defendent, by 
Sr, Harrison, wrete the pleintiff in part ee follewe: 

"Upon cheeking over our books yesterday we find that we 
heve paid you $1117.50 on the Bright case and your written 
statecent etates that we were to pay you $700.00, %* 

"Recardless of all of the shove, we do not feel thet yoo 
are taking the right ettitude new regarding the Bright ease, 
and there is mo reacon why we should chamge attorneys, but 
whet we would like to 70 is to set together-- yourself, Mr. 
Riedy and the writer, end talk the matter ever, afd let us 
arrive ot am understanding, * 

There being no question aa io the performance of the 
services by vlaintiff as alleged mor question as to the reasouavlee 
mess of his charyea, the burien of nrood’ was upon the defendant te 
show a valid agreement to the effect that the legel services ree 
quired in both suits would be randered for the sum ef $1000. it 


sean hardly reasonable, under all the elrewisiaices, to BUp pe se 


that sm attorney would meke such an agréeqient at s time when he 
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sould not have anything like definite knowledge as te the amount 
or character of the services that might be required, If the 
agreement was in facet as the witnesses for defendant state, it 
also seems strange that while a memorandum of the settiaent 
Was being made in writing, thie cgreeient was not ineoluded. 

The contention of the defendant is alec, in our 
opinion, rendered more improbable by the fact that in defend- 
ant's letter ef April 15, 1926, there ie ne assertion of any 
such agreement. It is difficult te believe that, if such an 
agreement was known to the writer of thie letter, it would net 
have been definitely stated therein, 

Considering, therefore, that the burden of proof was 
on defendant, tha divercence of the testimony as to the eral 
conversations, that the defense is inconsistent with the only 
written evidence which eppears in the case, and further, that 
guch an agreement as defendent alleges would be unusual and une 


reasonable, we think the motion for a mew trial should have 
been allowed and the case submitted to another jury. 


Fer this error the judgment is reversed and the 
Cause remanded for another trial. 


REVERSED AFD REVANDED, 


O'Connor and HNeSurely, 73., coneur. 
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CHARLES STINCERR et al., 


Acpellees, 
) APPSAL FROM THE MYWICIPAL Comt 
v8. 
OF CHICAGO, 
B, A. CISSLUK, 
Appellant, 


ER. PRESIDING JUSTICR MATCHETT 
DALIVERED THE OPINION OF THE CowiT, 


Defendant appeals from a judgment in the sum of 
$626.50 entered upon the finding of the court. 

the statement of claim duly verified slieges that on 
July 22, 1926, plaintiffs, at the request of defendant, purchased 
fer defendant 100 ehares of Hudson Motors stock for $6,642.50; that 
Plaintiffs then and there requested defendant to reimburse them 
fer said sum; that although plaintiffs repeatedly made said re- 
quest, defendant failed to relwburse them; that plaintiffs there- 
upon notified defendant that they would sell said: shares of stock 
for defendant's account unless he ismediately reimbursed plain- 
tiffs; that defendant ignored said notice; that on July 26, 1926, 
in sceerdance with the rules of the Chicage Stoek Exehange and 
customs of the steck brokerage business, plaintiffs s0l14 said 100 
shares of Hudson Metors stock for account ef defendant fer the 
total sum of $6,016; that plaintiffs were a brokerage firm in the 
City ef Chicage, Cook County, Illinois, as defendant knew, and 
that the transactions mentioned were conducted in accordance with 
the rules and customs of the said business. The statement of 
Cleim elso alleged am account stated between plaintiff's and dee 
fendent for said sux on July 31, 1926. 

The affidavit of merits of the defendant alleges that 
upon the solicitation of plaintiffs he verbally offered to pure 


chase the shares in question at the price of $66.25 a share, pro- 
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vided the plaintiffs would agree that a marginal payment ef $1,600 
en accowmt of such purchase could be made by the defendant upen 


the proeurement of certain funds °P July 28, 19°26, and that the 
balance of the purchase price would not be required of the dee 


fendant; that sald shares would be held by the plaintiffs wtil 
the defendant should order the sale of said shares; that thereafter 
plaintiffs advised defendant they had 106 shares of the stock; that 
on July 26, 1926, in violation of said agreewent, plaintiffs, well 
knowing defendant had not thereteofore stoured the said certain 
funds as above mentioned, nstified defendant thet they had sold the 
Said 100 shares claimed te be held fer the aceount of defendent, 
end that eaid sale, if made, was in vielsetion ¢f the agreement end 
was a sale by plaintiife of their ovn stock at their own risk and 
loss, 
Other defenses set up by deTendant in his affidavit of 
merits were to the effeet that the transaction wan illegal and void 
because a gaubling transaction, amd further that the action was 
barred by the Statute of Frauds. These two det enves, however, are 
not uxged in the brief and will therefore be regarded as abandoned, 
fhe defendant contends tat the finding and fudignent 
are against the weight of the evidence, fhere is a eonflict! im 
the evidence as to what were the terms of the setual contract en- 
tered inte on July 21, 1926, the evidence for ths defendant being 
te the effect that ir, Weber, who was employed by the vlaintiff 
brokers, stated to defendant that the Hudson Meters stock was 
likely to advance in price and asked defendant te get him an order 
te buy 100 shares on margin; that defendant told Weber that he aia 
mot have the ready cash to put down, but said, "*If you want to buy 
it I ean let yeu have the money Later, whatever the required morgin 
is.’ He said, ‘All right; your word ought to be gecd fer thet, I 
Willi buy gou a hundred shares of Rudsen Moters at the market.' I 
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gaid, ‘All right, buy it at the market and as I say, 1 will give 
you the money as seen as I can, possibly this week er next week, '* 

Defendant also testified that om Friday, the 44th, Mr. 
Weber informed him that Mr, Ben Sincere had found out that the 
stock was bought for his account, end had sald, “He told me that 
as long as it is Ciesluk he is good for it." Ne saye that there 
were numerous conversations by telephome, snd that defendant told 
plaintiffs that as soon as he hai the ready cagh he would send the 
eheck, Mr. Yeber on the contrary tertifled that on dwly 2ist de- 
fendant called his on the ‘phone and asked bow the market was and 
asked, “dow is Hudson?® that the witness gave him the quotation, 
and defendant asked witmess what he thought of it, and witness 
aoid,"*I think it is » buy here.' He says, ‘All right, buy me a 
hundre4’ shares. I emnot aive you the cheek teday, I will give it 
to you tomorrow,’ I saya that vill be all right, I villi put the 
-erder right in, '" The witness says that the erder was thereuwen 
entered, and that when the report cane back from NeW York he called 
' defendant wp and told him that plaintiff hea bought at 66), and den 
fendant replied, "All right, I will see you toworrow.® 

Weber further testifies that next sierning defendant 
Galled him from Wheaton that the market hed declined a Little; that 
defendant said he would not be in town wntil Later in the efter. 
Roon, and that the witness told him plaintiffs would heave to hove a 
deposit on the account; that defendant asked that it might ge until 
the next day, and that the witness told him te take care ef it 
sure the next doy; toat defendant called the next day ond esata 
"I ean't make that. I am at Wheaton again. I will take care of 
it.* the witness says he pleaded with defendant, told him that 
he had put the witness in an ewberrassing position; that plaintiffs 
always had to have a deposit; that the witvess said that he hed 


considered him a friend and did net think he woul4 gut him in the 
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position of not keeping his werd; that defendant replied, "Yeu 
just hold off another day, I will see you;” that the next diy 
the same thing teok place; that witness tonk the motter up with the 
firm and told them the condition of the acecunt, m4 that they ime 
mediately sent defendant a letter, which is in evifrence and is as 
foliews: 
"July 26, 1026, 

ae, 3. A Viesluk, 

Genway Bldg. 

Chicage. 

Dear Sir: Om Thursday, July 22d, you gave our Me. Weber 
am order to buy 100 shares Gudson, and upem his request fer 
check you etated you would heve cheek in our hands en Friday. 
This has net yet been received and unlese we have your check 
for ample funds te take care of this trangaction by 10;50 tris 
morning, July 26th, we shall order the stock sold at the market 
and expect you to »romptivy reimbyeree we for whatever sus we have 
pald out en your erder. 

We cannot understand your delay in attending to a matter 
of tais kind, You gave uz this order unsolicited and we shall 
expect any lees which might eccvr on thie transaction to be 
promptly paid, se otherwise we shall heve to take other measures 
to eolleet same. 

We have been trying to reach you by ‘phone at your home 


and office since hefore 9 o'eleek thie norning, vilhout success. 
Youre truly," 


The came dey plaintiff wrete defendant conTirming a 
telgphonio renort of the sale ef the shares at 60 3/8 for his ae- 
count, encliesing s statement of the transaction, ‘The defendant 
gays that in the conversstion with Hr, Charles since on Londay, 
the 26th, Sincere told him that he would sell the stock and dae 
fendant would heve te atend tae lese; that he, defendant, eaid, 
"No, 1 don't stand smy loss; if vow ssl) it you are not aeliing it 
on wy authority." This statement by defendant ta denied by Rr. 
Sincere, and Weber testifies that he was in defendant's office at 
the time thia telephone conversation teok plaee, but there was 
nothing said by the defendant sbent etemding the less. 

Under the Braetice in the Municipal court a defendant 
ia limited uson trial of the issues to euch as are made up by the 


awern pleadincs, and all materisl averments alleged in the verified 
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statement of claim net epesificaily denie? ere admitts?. Hadison 
¥. Fortune Bros. Brewing Co., 16% Thi. App. 276; Baditiz Logney, 
208 I11, App. 433, and see the opinien this day Tiled tn Goeper y. 
Anderson, general munber 51346, 

The only defense not abandoned whieh is eet up in the 





affidavit of merits is that, secording to the terme of the contract 
mede between plaintiff'and defendant, the marginal payment of 
$1,000 by defendant was to be meade or July 28th, aid thet the bale 
anes of the purchase price voul4 not be require’ Wat thet the shares 
Wewl4 be helA until Aefendart arderea the sale thereof; thet the 
Plaintiffs sold the sheret in violation eof this agreement. 

fhe finding of the eourt is against the ¢efendant on 
thie inswe, and velghing the evidence, wiich we keve reelted, on 
the ground of reasonatleness ané prebability, as well eas the number 
ef witnesses testifying to ths fsete, we think it eansot be said 
that the finding ls against the weight of the evidence, 

The defendant, however, argucs thet as a matter of law 
the plaintiffs asswied s legal liability of plsdgees of the stoek, 
and that sinee the relaticuuhipy ef pleiger and rledgees existed 
between the parties, plaiutiffs aed a right to sell the stock only 
, after e rerneerablé dewand for the prise and woot reasoneble notice 
of the time and place of sole. The losing onge of Markham y, Jaudon, 
41 N.Y. #38, is cited and ralieat on, 22 well ea Brevster v. Vanbiey, 
219 Thi. 554; Sohaefer v. Dievineon, 141 Tl1, App. 274, end other 
declsicns of the Supreme and Apseliate courts ef thie Stete, If we 
eenlé regerd this defense, ae in thins cote under the pleadings, it 
Would not be cifficult te Cistimenish the esees or the fects. 

There is no evidence in the recora tending te show that 
the stock war sold for less than ite fair eash morket vyalne. The 


itatement ef claim avers that the esle wae Bede in accerdance with 


the rules of the Chicage Bteck Exchange and the eusteme ef the busie 




























































| BROARyZ .bedttaba eee Retort yekeRTtodeh toe 
Prenmnsqewornieiid Seestions oe was 


el bere ait sities BO dit 

Srinhilitiad ah Tin euaed seth 00 aebhemed aint abentinatn f 

a ta gemarqeq ects ram otf , donde ted bre PRRaheke § 

p: stot th tt et on tom of 9 a onal 
moral ait dunt) Oud Reatepes of don Khe woking saps 

SSeS See 


cite hating: erat pu tober a 3. 
redaam odd 02 fitew mae se2Ehdedoua See -soemnsionsaast Ya fy 
' Bisa of Peamay 4 aks? ov yaseet oss of aniyticwn? ae | 

soaaabtee adh Ye tytow sit guutaak Wh path’ + 
ek to Tertun 2 va ters pomyte , tevewos tarda ted off 
, to cte sdf Yo werydo y ‘to YPalidadd Layel » bomween. 2% 

botaixe asyadaly bua teydety Ye elilensldi ios off wotte 
ying dvote ony Lise ef tigte @ Bet e2tidulete jebhitay Oh ane 
esiion eifeacnes  aogy hae sobug of¥ sot dibiesh efee conhet 2 of 
Mote. meek to seac gabher f |, Oien ‘te toate bre bad? 4 ’ 
| -aoitoa’ yy seteert es. ifomas yo ee Aa \aer" ra 
goden tes pMS sgt fT £8 ,oenetigte ae sa toaes 1688) on 
ev tL .stedS ehty To etthce stel eqak bee ametge® ent ta 
th ,wgtibsele os? tehay seo meld 22 ap onan ted midlt es 
s20at edd ae verge ed? dalegattedh of slaslTsd sd yor 

duce wode of yathast bieses os% mt epmubhves om mt.owed® 6) kee. 
ao? .awlev Sodtee dase thet of) ant aoet tot hice mew doote oat Me 
dele sonsitenen at chan asy afnn grt dedt eneve miake eo tee tete ‘ 


men > Iq smadeae ott bra epeincingd sonet ee a 





nese, and this averment is not denied, Meither, indeed, does the 
affidavit of merits day the secount stated as alleged, der — 
the civewsatances disclosed by a preponderance of the evidence, 
plaintiffs were Justizied im selling the stock on the exchenge, 
and the judgaient is alfimmed. 


AFFPIREED, 


O'Gewnesr end Sesureiy, df., concur. 
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nese, and this avernent is not denied, Neither, indeed, does the 
affidavit ef merits deny the aceeunt etated as alleged, Under ~ 
the cdivcwaatances ciselosed by a preponderance of the evidence, 
Plaintiffs were Justivied im selling the atoek on the exchange, 
ané the Jfudgaient is aifirmed. 

AFFIRMED, 


O'Cemner end sesureiy, JJ., coneur. 
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HASKSL PRINTING COMPARY, 
a Corporation, 
Appellant, 


vs, 
ee 
A. B, PASCRR, HARRY &. BART 


and VALTER XM, YOOD, 
appellees, 
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MA, PRESIDING ODISTICR BAPCHIRt?T 


BeLIVEsRD THs OFLaiOs OF TEE COURT. 


This appeal ie by plaintiff from a judgment in faver 
of defendants, entered ween « directed verdiet, on motion ef de« 
fendorts at the cleee ef the evidence for plaintiff. 

There wae e verified statement of claim alleging a 
written guaranty by defendants of payment in the amount ef 71500 
for printing te be deme st the request of one Case. The statement 
set up itess im detail and averred a balance due under the guaranty 
amounting te $1997. There was an affidavit of merits in substance 
averriag payments which it was claimed should have been applied 
por the swn due under the guaranty. The only evidence submitted 
Was that given in behalf of the plaintiff, and while these wit- 
nesses éid net dony gpon cross-examination that payments te the 
amount claimed had been made, they did (in a somewhat indefinite 
way) deny (and there is ne vreof in the reeora tending te shew) 
that these payments should have been applied upon the amount due 
 wncer the guaranty. 

Defendants did not testify and have net appeared in 
this court to support the fJutgment. Under the pleadings the : 
burden of preof was won defendants te show payments which sheuld 
have been applied wpon the guaranty, and the evidence failing te 
establieh thie defense, it was errer te instruct the jury uper 
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defendant's motion. 
The fudwuent will therefore be reversed smd the enune 
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EDVARD 8, FOSTER and PILLIAR 
W. PIBRITG, Poing Business ne 
FOSTER & TIBBITTS, 


APPEAL FROM BMUBTOIPAL COURT 
v8. 
OF CHICAGO, 
JOH A, CARROLL, 
Apoeliant, 


BR, PRAGIDING JUSTICK MATCHETT 
DELIVERED THE OPINICH OF THE COURT, 


hie ie am seseal by the defendant from a judcment in 
the sum of $621.75, entered wren the finding of the court, metiane 
for a new trial and in arreet having been evrer-rujed. 

The statement of claim aliaged that pisintiffa, whe 
were co-partrera ant paimtere and deceraters, at the request of the 
defendant performed or cones te be porfermed services fer the dee 
fendant ¢uring the mantha of Tune end Jaly, 19245, on certain orep- 

erty oceupied or sontrelied by hie, agerecating the sx@unt of 
$520.07 and palit out for him fer material to be ubed upon said 
property the additional sum ef $2.60, making a total sum of $521.75. 
he statement of claim further siatew that the claim is 
based ef an acvount stated batween pleintiffe and defeadant, showing 
® balance of $621.75 due and owing from the defendunt to the pisir- 
tiffs om July 26, 1926, 

Judgment was entered by defauit, which was afterwards 
eet aside, snd defendant filed an affidavit of merita which was 
stricken, whereupon he filed an mended affidarit ef merits, im whiich 
he denied he was indebted to the plaintiffs in the sum slaimed, or 
fin any other amount, ond slieged that he had paid the plaintiffs in 
full for all services performed and rendered by them, and further 
denied that there was any acecunt stated between him ahd the plain- 
tiffs in the exeunt sf $821.75, or in any other amouct, en July 26, 
1926, oF om sny other date, 
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The ¢anse wae placed wpon the call for trial on DPeeem- 
bey 7th, ot which time it was continued until the reiiowing day, 
when defendant by leave of court filed a atatwuent of off-set, 
vyertified by hin affidavit, in whieh he alleged that he was the 
omer of a certain elebt-reom house, barn ant chicken house in 
Seek county, Tilinoie, which he desired te have palated and deaoe 
rated: thai ss had entered into « verbal contract with the plains 
tiffs, by whie> he agreed te furnish the material snd they to 4s 
the work of painting and degorsting ip « workmanlike manner, for 
the usual ond ordinary charges made and paid for such work; that he 
furnished the material to the plaintiffs and that they 444 the gainte 
ing and decorsting; that he implicitiy trusted te their honesty and 
in the rendering of bills for the seid work; that he did mot live 
on the Ferm or near the premises, Gut Lived in the city of Ghicage 
several miles resoved from said prewiaes, od did net visit or in- 
spect the work, and had ao meana of knewing, except aa billie were 
presented to tim from time te time, stiytuing about the cost ef the 
Work; that certain blile were eresented to hin, namely, one on June 
4, 1926, for $176.37, another bill om Jume 14, 1926, for $636, onda 
a third bill on June 27, 1926, for $761.54, and relying upen the 
honesty of plaintiffs, he wali these; that the bi21 woon which 
Pisintifis sue wan afterwards pretented te Him, and that he then 
made an investigation sné feund that the plaintiffs hed gresely and 
fraudulently overcharged for their cerviees, and that the bilis 
fencered were fraudulent and dighenest; thet a fair and ressoneble 
and ordinary and just payment for all the work dene by the plaintiffs 
om sald premises, including material, was sot more than $1,200; that 
he paid for the material used om said jub the oum of $400 ana the 
amounts above cited paid to the plaintiffs, making « total of 
$1,074.03, which is an overpayment of $774.03, and that this amount 
he was entitled to reecver from the plaintiffs. 


Plaintiffs filed an affidavit of merits to the counter- 
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Claim, in which they sdinitted thet defendant was the omer of the 
preniser; the! he entered inte a eentract with the rlaintiffs te te 
the work ef painting and deeorsting, but ever thet the verbel oore 
tract, which was made on defendent's bebalf by hie superintendent 
and manager, Jonm A. Berger, 414 not provide that pleiatififs sheuld 
de the werk for ordinary and usual charges, but that, on the cone 
trary, the sesle of prices ond charges war expressly agreed upen 
betroon the parties; that pleinmtiffs 414 do 4 considerable saeunt 
ef printing end decorating and rendered billie frem time to time, 
appreximately every week, vetting forth in seid bills the wmenst 
ef time required im hours and charges gar hour far such tims, and 
ineluded therele suen, if any, oseunt ae bad been paid out by 
wiatintiffe fer and en benaif ef the defendant; that defendant #44 
fat implicitly rely on the honewty or integrity ef the piaintiffs 
in the performance of cuch werk or in the renderins sf said Millie, 
but that he had ammie ergertunity fo eheek up nd vertfy from tine 
te time ali arnd4 each ef eald Bile; thet deferdant often in person 
- Tielted acd inepected the work end “ad other agente berides bis 
Superintendent end nanager whe meade inerection ef the work; thet 
the bilie were rendered to the defentent by the pleintiffa fron 
tine tc time promptly ¢uring the perfermence of their work aewn 

te ‘une 28, 1926, ond that on sald date » bill wee rendered for the 
omount of werk that hed been done to wadd date, aggregating approxi- 
mately $9763.66; that on dume 25, 1926, plaintiff Wiliiem ¥. Tibpitts 
had & personal interview with the defendant concerning the ancunt 
then gce and unpaid; that defendant was in pornession of #21 of 
#alé wipaié bills amd thet Tibbdtte requested cf the defendant that 
he pereenelly laspeet the work that hed been done; thet deffendent 
stated that he was satisfied net only with the bills rendered, but 
that he wae Well satiefled with the churacter ef the work; that 
thereupon « check was given by the defendant te the slaintiffs for 
the ssewnt which was then wopedd; thet defendant made the request 
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af Tibbitte tuat elaintiffs complete the work upen the same scale 
of giargea siewn lu tae billie previously rendered, and that deo 
fesdant agreed that bllis for tae werk yet to be deme should be 
readered promptly each week and paid premptly; that thie was done 
by plauintiilfs appreximately erery week, and that tue defendant 
aid not, prior to the commencement of thie suit, deny the cor- 
reactness thereof; that the bills were net Trendulent and dise 
honest; that plaintiffs did net overcharge; that the biils sued 
en were beeed upen the contract made on or about dune 25, 1026, 
between Tibbitts on beiail of the plaintiffa, and the delendant, 
ond that the rates of charges fox the services to be rendered 
were tne id there agreed upon between tue defendant and the 
plaintifia; that ali tne bilis whica auve sine been rendered 
Were strictly ip actordanes With the agreement, ond that all the 
DALls previousiy rendered hed been paid, 

Sue afiidevit further denied that tae 91200 was oa 
¥Yeasonadle and just payment Yor all the werk done by the plain- 
titre, wid denied that defendant paid tue pisiatiffs the sum of 
$400 for material, amd denied that they nad been overpaid the 
aum of $774,035, or that there had been any overpayments, er that 
defendant bad avy claim er vigut te reeever anything sgainst the 
piaintiifs, but averred that there was still past due and unpaid 
the sua of $522.75, 

she parties offered evidence tending te sustain their 
feepective certentiens, Defendant vase not present, he having, 
after the case wee set for trial, left the city te attend ia 
ec@rtein Beep Saterway canvextion at Washington, B.C. In nie 
absence, however, an affidsevit, made in his behely by hie counsel, 
Was recelved in evidence, it being admitted that if defendant were 
present he would testify to the feets wtated in the affidavit, 

At the close of gil the evidenee the atterney for the plaintiffs 
Bresented to tha gourt written findings of fset and prepositions 
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of law whieh the court marked held, ae fellows: 

Theat the plaintiffe, erier to dune 26, 1926, performed 
the work aid servicer for the cefendant om his farm acer Palos 
Perk, Dilineiz, wit fer which ssid services the plealnotifia rer dered 
bille te the defendant from tine to time, chien biils were paid by 
the defendant in full; that during aad throughout the perfomance 





of the vork by the plaintiffs prior to June 25, 1926, aud alter 
that date, the defendant made frequent visite to the fara property | 
on Which the work was being done, sm@ not less than twice 2 week, 
and that upen such vielte he did inepeet, or had the epoortunity 

te inspect, the work then being done By the plisintiffs; that on 

and efter June 27, 1925, the elaintifys, upon the express wiek snd 
recuest of the defeniant, comtings4 te de oné perform work fer him, 
defenaient, upon the dbulidings on hin farm property near Palos Park, 
Thitmois, st a senle of prices agreed upon between the plaintiffs 
and the defendapt, being the same seale of oriees sa tiat previously 
Ghergsd by the plaintiffs to the defendant; that niaintiife eene 
tinwed to de and perform work for the Aefondant at gala sereed 

geale ef pricea, und rendered bills every week to the @afendant 

Tex the work ese being doue by them, aud that woom the conclusion 

of the work ty the plaintiffs they rendered duplicate bilis te the 
defendant, and thet dewm te the time of the commencement of this 
suit he complaint concerning euch bille er the seale of charges 
therein was made by the defendaat te the pleintiffe; tnet the dee 
fendant has failed to prove the charges in Bie efoss«blli or claim 
of wet-off that there was ony fraud preeticed toward bis by the 
plaintiffs, and hed failed to prove that the bilie rendered by the 
Plaintiffs vere fraululent and dishonest; that the said defendant 
was not entiticd te any sum ox amount upon hie elsim of geteoff, 

wut that he was indebted te the pluintiffe woen their til) rex- 
fered to the defendamt since Tune 27, 1926, ih the sum of 2521.75; 
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that a judgnent should ba entered in faver of the plaintiffs and 
against the defendant fer esid sum. 

The only errer seesigned and argued ie that the finding 
and iudguent of the court was eontrary to the manifest weit of 
the evidence. A careful examination of the reeord leaves ua withe 
out doubt az to the merits of this somireverey on that paint. Se 
fug/ tne claim) of plaintiffs is eeneerned, the defendant was of 
course limited to the defereses set up in his affidavit of merits, 
and im those he simply denied the indebtedrese generally, slleging 
that he had pata in full for all services rendersd, and further 
denied that there vas an accowmmt stated on July 26, 1926, cr at 
any other date. 

So evidenes whatecever waa offered tending te thew the 
paymeat of this claim. The evidence for plaintiffs terded to shew 
that the werk was done under s ¢peeifie contract for a rixed come 
pensation on «a time basis; that bills were rendered ts the dafend- 
ant a8 requested by Lim; that these bilis were correct and unpaid. 
This evidence stanude uncontradicted, exeept by ‘the affidavit ef 
the defendant, made by his attorney, in whieh he says that the work 
Wae io be done fer usual ond ardinary shatges made and paid for 
such work at said time. In ether words, vlieintiffe vreved a spee 
eific contract at a definite price, while defendant's testiseny 
Would indicate that plaintiffs’ slaim, if apy, cheuld be oz a 
gQuantyum seryit basia. he finding of the court is with the plain- 
tities om this controlling iesue ef fact, snd that finding is suse 
taized by the evidenee of ths plaintiff Tibbitts, wee made the 
Gohtract, aud by the superintendent and manager of Asfendant's 
fara, kr. berger, with “hom the conivact was made. The billie 
vendered from time to tine are alse in evidence and tend te 
sorroberate this testimony. The affidavit of defendant, by his 
attorney, while admitted by agreement, could not, in the absence 
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of the defendant, be subjected to the testa of eross-examinetion, 
ang, therefore, ef against the evidenes for plalntiif?s has little 
weioht,. 

For the same reasons the court waa justified in finde 
ing ageinet ¢deferdent on bis esunter-claim, That, too, "as based 
on the theory that the tortract for the wokk was that it wan to 
be done “pen «2 enantum neruit bestia, bat the ewidence, the woight 
ef which we have alreadr (1eqnese4, shows that this material allee 
getion of the oleim of offaset ena Manroevad by 2 preponcterance of 
the evidence, on’ the evidence of Anofendant's expert vitneases, 
fares oma Kate, secomes femnterial. 

Huoh is seid im the brief of defendant on the quege 
tion of whether the evidence tenda te show on secount stated, but, 
gven if we nesome that ne aceownt wan stated, plaintiffs were 
entitled to reeerver on the feete sliered ond proved, Indeed, 
there is ne evidence im the reeord, se we view it, fron which 
fraud eruld be inferred. 

The svdement te effireed, 

APFIRNED, 


O'Cenror erf MeBurely, %%., comeur. 
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268 «© ALSO 


ROVARD &, FOSTER and FILLIAR 


W, TOMPITS, Doing Business ag 
FOSTER & TEBRTTCS, 

Appellesa, eee 

APPT AL FROM MUNICIPAL COURT 
va. 
GOV GHICAGG, 
TUM? A. VARROLL, 
Appell ent. 


BR, PROOIOIRG FUSLTICK MATCARTE 
DSLIVERED THE OPINION OF THE COURT, 


Thie ie an appeal by the defendant from a judgment in 
the sewn ef $691.75, entered uren the Finding of the court, motions 
for a new trial end in arrest having been over-ruled. 

The etatement of claim alleged thet plaintiffe, whe 
were toenartnera and paintere an’ (e@eraters, at the reauest of the 
defenéant eerforned or cane to be performed servicer fer the Age 
fendent furing the menthe ef June end July, 1926, on certain prop~ 
erty eceupied ar contrelie# by bin, agerecating the amount of 
$519.07 snd paid out fer him fer material te be used upon sald 
property the additional awn of $2,65, making a tetal ovum ef $541.75. 

fhe statesent of claim further states that the elaim ia 
based en an sesount stated between olaintifia and defendant, showing 
@ balance of $621.75 due ond owing from the defendant te the plain« 
tiffea on July 26, 1926. 

Judgment was entered by default, which wae afterwards 
eet aside, and defendant filed an affidavit of meritea whieh was 
Stricken, whereupon he filed an wiended affidavit of merits, in wich 
he denied he was indebted to the plsintiffe im the um claired, or 
fin any other smownt, and alleged that he had pald the plaimtiffs in 
full fer ali eervices performed and rendered by them, and further 
denied thst there was any segeunt stated between him ahd the plaine 
tiffs in the smount of $5291.75, or in any other amount, on July 26, 
1936, oF om any other date, 
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A. Lk. GEIDEL, 
Appelioe, 
ASPRAL FROM MUNICIPAL, covet 
¥e. 


OF CHICAGO, 
JACOB LIBRPRYAE, Deing Buciness 
as Medineh Pharmacy, 
Appellent. 


UR, PRESIDING JUSTICR MATCHETT 
PELIVERED THE OPINION OF THE COTR?, 


Thies is an apyeal by the defendant from a judgaent in 
the eum of $800, which wae entered upon the finding of the sourt, 


motions of defendant for o new trial ond iu arrest of judgement 
having been over-ruled. 

The amended statement of claim alleged thal plaintiff 
on June 19, 1926, asked defendent fer calemel powder, ond that 
defendent substituted in lieu thereof and delivered to plaintirr 
bishloride ef mereury powder, which defemdent applisé to a wound 
by reason therses he was damaged, 

The affidavit of meritga alleged that the defendant 
prepared endfflled all prescriptions as submitted and denied that 
he substituted bichloride of mereury for calomel porder in dealing 
with the plaintiff, 

The evidenee tends te ghey that on June 19, 1925, 
defengent conducted o phuraney st the sertheast cerner ef Jacksen 
boulevard ané Fells street in Chicage; that at that time plialatiffr 
told defendant that ne wished to get ealerel porter: that wr. 
Liebernan seked sow mech and plaintiff salé, “Juet enough for s 
Gusting powder, a saeli package." Flaintiff testified that 
aefendant Went baes te the preseription counter and fined up « 
pactage which he produced. Ge says tnat the box was practically 


full and that he applied a2 part ef it te his siés fer a dasting 
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powder, ‘The box received in evidence contained a white erystel- 


lized powter and was Labeled - 
*Zalemel” (written in penedi,) 


Medinah Pharmacy 
Medinah Building 
Lieherman & Lieberman, &. Ph, 
Khortheast Cer. Jaekson bivd. & Welis &t. 
Chicage.* 

The plaintiff testified that there had originally 
been « wart on his side which the dector took off, and that the 
écetor told him te get enlemel parder for dueting pewéer; that the 
powder which he applied burned the wound, that it healed all right 
but is still very sensitive. The record shows that this wound was 
exhiblie te the court; that the pretrusion of the wound tres net 
ac great a8 one-half inch; thet the blue vart was about one-quarter 
ineh wide, shout one-half inch im a round cirele, sbout twe inches 
long, shout ome and oneehalf inches in diameter, md that the pro- 
trusion ree about eneequarter of an inch, Plaintiff testifies 
that the wound was very sensitive, especially to heat, but if he 
started to sweat it itched, which eaused loess of sleep; that he 
was absent three dare frem werk, and that the wound wes treated by 
a Dr, J, B, Ross, to whese offlee he made nineteen visite; that he 
paid the ¢octor $62,290, and slee boucht medicine fer esich he 
paid 97,20: that he, plaintiff, earned sbout $407 a month. 

On crors-examination nlaintiff testified that he aye 
plied the pewder six times; that when he Yirst applied it, it hed 
ng effect; thet the wound at that time wes dried up; that at that 
time the woun? was abeut as large as « little pencil, Flaintirr 
sdmitte4 he reeeived compensation for the time he stayed aray from 
work, 

Sr, Rese testified that he had knewn the plaintiff 
seventeen or etrhiteen years; that plaintiff called at hie office 
on or absut Jime 19, 1925, when 2 wart was civing nim trouble, 


whieh he asked the witness to remove; that a few duys thereafter 
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plaintiff had a lerge aera of inflamed tissue, very red and very 
sensitive; that he voul” say that no calemel was applied but that 
some Grrétent hat been applied; that he saw claintif! abeut trenty 
times thereafter an? chargec Kim three dellere 2 ¢es31, Be further 
testified that the pewder produced wan bichleridce ef mereury, Judge 
ing by the loeks of 4+ and without making any teste; that it was 
mot o#lome) powder; that if bichleride of meroury were te be ape 
plied to the wound it would sorrede; suai If tacre was ne wound 
there 1% would correde the sxii aid cause a Faw surface; thst the 
Wound wes not eorreded after he reweved tae wart, Wut alier the 
Plainiify came beck tc him it wae, wd plainili£ complained ef 
feeling bad. He testified urtsaer that he had examined the wound 
and found 2 keicid grewth whies follows irritation ef the skia, a 
form of sear tissue whiea becomes irritated aid annoys by itening 
& great deal; that 1% eminet be cured very well; that it may dise 
appear; that it may enlarge; that he tested the powder applied 
and told plaintiff that he believed it was bichleride of mereury 
and teld him not te put any of it on, that it would ohiy make it 
worse. Some of the powder was put im water upon the triat and Dr. 
Ress testified that bichloride of mercurr disceives in water 
while ealomel will net disscive at all. He states that this pewder 
dissolves and that you can tell it is «# corrosive sublimate by 
the taste of it. lie swears positively that the powder in question 
ie bichloride of mercury, 

br. KeDermott, called by the defendant, teetivied that 
he had been in practice for seven years; that he never appiied 
bichloride of mercury te ay pari of the bedy; that he had never 
handled bichloride ef mercury in powder form; that it was not used 
as a dusting powder; that it is a dininfectant and used to steri-e 


Lise. 


The defendant testified that he had been a druggist 
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for ten years; that he did net remember of having ever seen plain- 
tiff before; that his handwriting appeared upon plaintiff's Exhibit 
1 but he did not recali the occasion of giving it, nor could he 
state what it contained at the time. He states that calomel was 
given at thet time; thui tie netation was placed on the box when 
it was dispensed; tat Ba gave what was asked fer ond them put a 
notation on the bex of what it contained; that this was all he 
Gould recall with reference to the transaction, 

the defendant argues in this — thet the evidence 
fails to show that the injuries domplaidesy Vosulted from the ape 
pitestion of the powder sold ty the ¢efendent and faile to establinm 
the fact that the powder wae bichloride of mereury, and that the 
judement of the court below ie exeessive, 

Theres 1s evidence in the reserd, which we have recited 
at length, from whieh the sceurt could properly find the icsues of 
facet for the plaintiff, and we are aot able te say that the finding 
of the court is sgaimst the preponderance of the evidence. While 
* the damages allewed seem large, in tunis comection aleo the court 
Sav the wound snd the witnessea, and we do aot tuink that the dame- 
ages allowed are so excessive as to justify = eourt of review in 
making a different finding. 

The judgment is therefere affirmed, 

AFFIRMED, 


O'Conner and HeGurely, JJ., concur. 
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JAMES T, DE VERE, 


Appellee, 
APPZAL FROM MUNICIPAL COURT 
vs. 
oF cHIGAGO, 
BRIDGET RABBIT, 
Appellant, 


BR, PRESIDING JUSTICS BALCEETT 
DELIVERED THY OPINION OF THE COURT, 


The defendant appeals from a Judguent in the mm of 
#300 entered wnon the finding af the eourt. ‘The statement of 
Claim alleged that defendant empioyed plainsiff as soliectter in 
case No, Be119260, in the Olreuwit court of Snoek county, antitied 
Rabbitt vy, Rabbit; that he performed services os agreed, for which 
there was due the sum of $306, 

The affidavit of merits denies that defendant ever 
employed the plaintiff or that defendant is indebted to the plain- 
tiff. The defendant conteids that the court erroneously admitted 
certain evidence, but as the trial was by the court without a jury, 
this vould not be reversible error, previded there is sufflei ent 
competent evidence in the record to sustain the finding, ‘the alse 
statee that the alleged employuent of defendant waz within the 
Statute of Frauds, but her affidavit of merits docs not set up this 
@efense, It ia elementary that the Statute of Fravde must be 
pleaded by the defendant éesiring te have ite benefits, 

The eontrolling question in the case is whether the 
finding of the court is sgainet the mahdfeat prevenderance of the 
evidence, 

fae evidenee tends to show that Christina Rabbit 
brought suit for divorcee in the Circuit eourt against her husband, 
Lestor Rabbit, who is the son of the defendant, Bridget Rabbit; 
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that plaintiff, James T. DeVere, is an attorney at law, practicing 
at the Chicago ber, and that he entered his appearanes in the ease 
for Lester Rabcit on April 16, 1925; that teerealter he filed an 
answer to the biil ef complaint and appeared ior the del endant, 
Lester Rabbit, cn many cocagions, remaining aise goliciter of reo 
ord in the canse util a decree wae entered om Kay 16, 1926. 

it is vonesded that the charge ior beVere's services 
is reasonable, the only question in the case being one of Fact, 
noaaely, whether he wae employed by the mother, Bridget Rabbit, and 
whether she, as ke gaye but os she denies, promised to pay for the 
services to be performed, Ths defendant contends that since the 
burden of proof wan upen the plaintiff and sinee the pleintiff is 
the only witness who testified to the slleged agreement by which 
defandant became responsible, while this is denied by the defendant, 


there could be no prevonderanee of the evidence in plaintiff's favor. 


Peaslee v, Glass, 61 T11, 04; Brady v, Chaffee, 163 111. App. 242; 
Brough: y. Payl, 155 111, Ane. 455; Northern Trust Co. v. Parker, 
“905 Ill. App, 450, and Heide v. Schubert, 166 Il. Apo. 586, are 
eited to thie point. Those cases, however, must be considered in 
the light of the sarticuler circumstances avpearing in each ease, 
and there are cirevmetances appearing in this reeerd from which the 
court may well heve cencluded that the evidence of the plaintiff was 
the more reasonable and eredible. 

fhe evidence shows beyond a doubt that the defendant 
consulted with plaintiff about the suit, ond she was financially in- 
terested in an automobile the title to which seems to have been in 
her son's (Lestor'’s) name, but of which she claimed te be the real 
owner, lioreover, the evidence indicates that Lestor was financially 
irresponsible, and it is unreasonable to believe that the plaintiff 
Woulé have performed these services for him without the agreenent 


with the mother te which the plaintiff testifies, The defendant ade 
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mites she called him up with referemee to the case and that at one time 
she told him that if he got the automebile she would gay what she 
thought wae right. She eays thet seme of her money was invested in 
the autowebile in the first place and that she was going to pay Mr. 
DeVere for recovering the automobile, if he got the automobile, but 
nothing was ever said to her about any fee with reference to the di- 
veres, 

ft alec appears that prier to the employment of plaine 
tiff, defendant advanced alimony in behalf of her gon to the amount 
of $50, 

We cannot say that vnder all the evidence the finding 
ef the court is manifestly against the preponderance of the evie 
dence, and the judgment is therefore affirmed, 


AFFIRMED, 


MoSurely, J., disseata. 


; O'Gerrer, 3., mecinlly ceneurring: i disagree with what night 
be soneifered om aprreval, in the opinion, ef the proposition 
that where one witness testifies te 2 stair of facte whieh is 
denied by snother vitness, a court of review must reverse because 
there is no oreventersnece. My apinion on thie subject may be 


found in Mille # Go. vy, Duke, 232 I11. App. 277, ond Buok vy. Morris, 
234 Ill, Apo. 649, 










“ala er lt a nati Menkes Vik ia th 7 bererra 
ak Boeaivvnt saw Yeon soit 1s salen dasth eyme wall tigi wae 
WHE GE eg ew ote Yann Yet let 
fwd pottdonede od Foy On TE pot titeame: | 
i eacieidocihpecutetaaabaithannenstyn wher tes a 


‘ : Pt Nea a diy BR 
iy : Saget 4 ! 7. 


ovcaiee Srmbolens eit oF woltg mye eases ry a 
ascended ‘or zoe ton” ‘Ye btested ak mits ae ‘ 


fe 29 Phesh! 
ak Ss “ Paty, We ; es Vas een Presi 












Wego 





Dos y P aise ie > 








rey : hae 


e% gee re nt: a“ 


‘ 





dO 
aS 
Cr 
eo 
re 


299 - 31910 
LEWIS AH, FERLTAAN, } 
Appellant, 
APPRAA. FROM BRUNTOIPSL COURT 
vs. 
: oe CHICAGO, 
CHARLES A, BURKE and 
BAB BURKE, 
Appellees. 


MRK, PRESIDING JUSTICE MATCHETT 
DELIVERED THE OPINIGN OF THY COURT. 


frie is an appeal by the plaintiff from a judoment in 
favor of the defendants entered upon the finding af the court. 

The statement of elaim alleges in substance that the 
defendants are indebted to tae plaintiff in the sum of $191.59, 
being the fair and reagenable price ef the use and eecupation by 
the defendants of premises Imewn as 701 Home avenue, Oak Pork, 
filineis, for the peried commencing April 6, 1926, and ending 
April 26, 1926. The statement of claim alleged demand for payment 
- by pleintitf and refusal by defendants. 

fhe facts in the case are not disputed. On larch 4, 
1926, defendants were the owners of the premises in question, and 
on that date entered into a real estate sales contract, whereby 
Piaintiff agreed to purchase of the defendants the sremises in 
Question for the sum ef $15,500, aubject te a firrt mortgage in 
the sum ef $8,000, the balance ef $10,500 to be paid in eash, Vith 
ether provisions in the contract was the fellowinge eclauvees "Porsecession 
on or before kay 1, 1926." 

| Pursuant to this contract the defendants executed and 
@eiiveared to tne plaintiff a warranty deed for the premises in quae 
tion on April 6, 1926, and on that date the purchase money vas paid 
ever to the defendants, less all eredits for pro-rating, making a net 


balance of $9427.76, and on that date the defendants gave their ree 
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eainpt to the plaintiff fer this money. They remained im possession 
of the preuises from that date until May lst, and the plaintiff cone 
tends as 2 matter ef law that they are ilable fer the use and octye 
pation of the premises during that tine. The evidence indieates 
thet the eum elaimed would be a fair ond reasonable price ver such 
wee an’ ceaupation in ease defendants are fable. 

fo his proposition of law the plaintiff oltos one case, 
Larrabes v. Jugibert, 34 Me. 79, Thet case i authority for the 
Proposition that the grantor of lend whe renaing im pessession wufter 
@ conveyance thereef is lLegeliy presumed te be the tenant of the 
grantee, sini san that preavuption, if not rebutted, sesmapelt for 
use and cccupation may be maintained, Ths ease, however, further 
holds that the preeumption may be repelled even by parole proof. 
in thie ecxuse the preswingiion is rebutted and conirelled by the 
written clanse in the contract of sale, wudeh, we think, on a fair 
construction, could be Reld caly to aean that the grantors should 
not be required to give possession watil om or before Way 1, 1226. 
- There ig mo other reasonable construction of this clause, and the 
written egreement of the certies of course overcomes the legel 
presurption. 

The judgement is effirmed, 

AFFIRMED, 


O'Conner end KeSurely, JJ., concur. 
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BERMLCE WILENS, ) 
appelles, 
} APPRAL FROU SUPERIOR ComRT 
v5. 
OF COOK ComiTy. 
YELLOY CAB COMPANY, o 
Corperation, 


WR. PRESIDING SUSTICN MATCHET? 
DELIVERED THE OPINION OF TRE count, 


This appeal is by the defendant fror a fudement in 
the sum of G12,000 entered upon the verdict of a jury in an ace 
tien on the case for versonal injuries, motions for a new trial 
and in arrest ef judgment having been ever-ruled, 

When the ease was submitted to the fury plaintiff's 
declaration tonsisted of four counts, which in varied phrases 
alleged that, while plaintiff was in the exercice of due care, 
ashe was injured Getober 4, 1925, mear the Intersection of Korta 
5 Clark street and West Huron street, Chicago, through being struex 
by au automobile negligently driven by defendent's servent, The 
four eounts charged negligence in the running and operatien and 
eontrol of the automobile; negligenee in failing to keep a suffi- 
gient lookeut; negligenee in driving at 2 rate of speed in excess 
of ten miles an hour, contrary te the law and with regard te the 
traffic; negligence in that, while the streets at the pinee ef 
the accident pasced os closely built up residential district of 
Chieage, defendant dreve the automobile at the unlawful speed of 
fifteen miles an hour, The case for the defendant was submitted 
te the jury on a plea ef the general issue. 

it is contended in behalf of defendant that a pré- 


poniderance of tue evidence shows that plaintiff was not exerci sing 
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due care; that defendant was not negligent; that the court erred 


in ellewing certain exhibite to be taken by the jury, and erred 


in refueing a certain inetruetion 
Motion for a new trial. 


and in denying deiendant's 


The uncontradicted evidence tends te show thet about 


7:30 on the evening of October 4, 


Clark and Huron streets, Chicago, 


1923, at the intersection of 


defendant sustained severe in- 


juries as a result of being struck by one of defendant's cabs; 


that plaintiff was employed in « business conducted «t Cane and 


Huron streets, and that om the evening in question she quit work 


at about half past sever and with 


two fellow workers, Eatherine 


Burke and Mildred Hendrickson, walked wees eo Luren strect te 


Glark street, a public street extatiding Mert: and conta, at which 


place the three intended te tace street cars home, 


MYrb. Burke 


and Hiss Hendrickson intended to take 4 norti-boyad car and tre 


plaintiff to take a southbound ear. 


The three Walked together 


until they arrived at the southeast corner of the intersection of 


Huron and Clark streeta, eat which 
Would take their car, snd at that 
tiff starting sacrese Uleark siress 
reach the northwest eorner of the 
whe intended to take a southbound 

Defendant's cab had, 


plage plaintiff's tvo cosparions 
pines they separated, tae glaine 
ond intending to ultimately 
intersection, at whien slace 
Gar. 


dust belore the secident, been 


driven nerté on Clark street, carrying a passenger waoee deetina- 


tion was some poiat on liaron street e@eaci of Clark street, 


Ag they 


went north the driver for some reason did ast turn east on Buron 


street but proceeded north fer about a block ond then turned around 


and came back south on the same street. . 


the plaintiff testified that 


just before she started across the street she looked and saw this eab 


coming south on the west side of Clark etreet and eerth of Auron 


street, 
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The evidence as to further material facts is senflicte 
ing, that of plsintiff tending te shew that she proereded wont on 
the south crosswalk of Huren etreet until she war near to the 
southwest corner ef the intersection, when the driver of defendant's 
eab cvung it tewerde the east en Huron atreet, striking her with 
suoh force and vAshenee as to render her uneonseicus. Yer evi- 
dence is EERIE @ witness, one Polile, tho esys that at the 
time ef the accident he was standing on the southeart corner of 
Clark end Zuron streets; that there vas no northbowad traffle en 
Clark street at the time; thatihe first saw the cab as ii was 
coming south on the sonthbonad track viding the raiia; that it 
was gotiing cark at the time and that the gab Was coming, as he 
judged, at a speed between eighteen and twenty wiles an hour; that 
it turned owt to make oa quick turn going cast; aah he aaw the 
passenger talking to the ériver aad the driver had his waned iaetiy 
te the left; that at the time ef the collision the plaintilf stepped 
ohe step back ond threw her hands up in the alr, and thet at the 
time of the acciAent she was between the car treck end ihe side- 
Walk, about the center ef Clark street, and with reference to the 
acuth erosefalk of Uyren street ahe was past the curb further 
south, Ke sayr pesitively that the agcident happened en the south 
side of Myron street; that he Was standing about trenty feet from. 
her when aie was hit; that he never sat her leave the sidewalk: 
taat tae eab was going east in a sauleciregular direction, and that 
when it BLt plaintiff the driver changed his apsed, stopning all 
of a2 snddem, and thet after it was all over the eab stood on Clark 
street, sway beyond Uuron, en the south aide, in a eireular post- 
tien. On crese-exavination this eitness says that st the time the 
automobile turned eut from the southbound track it was going about 
eighteen or twenty miles an hour, an¢ that when he made the turn it 
Was going from five te eight miles an hour, 

urs. Burke and Miss Hendrickson testified that the 
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first they knew of the accident wae when they heard the plaintiff 
seream, and Mrs. Burke says, "When we heard the scream and looked 
up the cab was on Clark street in the middle of the block, south. ® 
On cross-examination she testified that the cab “was in the middle 
of the block, south of Huron street, *** It was around the middle 
eof Huron, right in the middle ef the bleck. I mean the middle of 
Huron street. In other words, I mean where Clark street crosses 
Huron.” Miss Hendrickson says, "It was like she lay in the middle 
of Huron street, rather near the car tracks. I cannot say the exe 
act place," 

The cab in question was driven by one Withington. He 
says that between Superior and Huron streets he went about fifteen 
or eighteen miles an hour, but that when he got down to Huron street 
he slewed down and put the cab in second speed and looked around 
Tor onecoming traffic; that when he turned east his tab was on the 
west side of Clark street, about the middie of Huren street; that he 
_ Leoked both ways for traffic ond especially toward the north because 
he wanted to swing to the left, and if there was a southbound ear 
he wanted to avoid it; that when he made that swing there were sevy- 
eral people crossing Clark street where the crosswalk is; that there 
Was @ woman, he guessed; that at the time he was at the crossing 
ready to make the turn, he looked both ways and there was no indica- 
tion of anything to block his turn, and that as the car was in sec- 
ond speed all he had to de was to“step upon it" and go across; that 
as he started across plaintiff came and made "a triangular sweep 
across the street into the path of my eab and I was going very 
slow.” He says he cannot possibly say whether the eab struck 
Plaintiff, but he stopped instentaneously, put olaintiff in the 
eab and took her to the hospital, He did net get the name of the 
Passenger in the cab, and when he testified he did not know who 


the passenger was. He says that he has net seen him since; that 
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he did not «bolleet his tate; that when plaintiff first turned to 
go diagonally, the front end ef his cab was possibly eight or ten 
feet from her; that he blew the horn and stepped on the brake and 
turned the car to the left in order to avold hitting her. He says, 
"She wae in the middie of Huron street, in the center of Huron 
atreet where it crosses," 

The defendant requested the court to esll one Kaminski 
as a witness, whieh the court declined to do, and thereupon he was 
produced by the defendant. He was in the company of Pollie at the 
time of the accident and saw the ocourrence. He says that plaine 
tiff walked west on Huron street; that when she got about the middle 
ef Clark street she turned northwest; that the Yellew eah came from 
the north, made a turn to the east; that plaintiff went in front of 
the cab and fell; that it wae sbout seven or sight feet from the 
eross-line te the walk where she fell, 

This is the testimony of the oecurrence witnesses, and, 
in view of the conflict in the evidence we think it must be held 
that the questions of whether the defendant was guilty of meglie 
genee or the plaintiff of contributery negligence, were clearly 
matters for the jury, and that this court cam not find that the 
verdict of the jury is against the manifest weicht of the evidence. 

It is next contended in behalf of the defendant that 
the court erred im allowing the jury to take with it when it re- 
tired certain exhibits which were in the nature of written state. 
ments tending to immeach the testimony of the witness Komineki. The 
contention seens to be that under the provisions of section 76 of 
chapter 110 of the Practice act, this wan erroneous, That section 
provides: "Pavers read in evidence, other than depositions, may 
be carried from the Bar by the jury." 

It is specifically held by the Supreme court in Dynn 


¥. Peonle, 172 Til, 582; People v. Clark, 301 Tll, 428, that the 





section in question is applicable only te civil cases. Section 20 
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of the Practice act, chapter 85, (Revised Statutes of 1845) pro} 
vided: "When the jury retire to consider of their verdict they 
shall be permitted to take any papers that may have been used as 
evidence on the trial,” 

fa Rawson v, Curtiss et al., 19 Ili, 455, it is 
stated in the epinion of the court that it had been the uniform 
practice in this state, theretofore unchallenged, to permit 
depositions read to the jury to be taken with them in their re- 
tivesent end that it had been insisted that it was good prace 
tiee and expressly authorized by section 20, That opinion dis- 
cusses the practice at common law in England, in Pennsylvania, and 
in Hew York, showing that the matter was in the diseretion ef the 
court; and, reviewing the authorities of tne different states, 
the court held that section 20 contemplated nothing more than 
patents, deeds, notes, and such like pavers used as evidence and 
distinguished these from depositions which, as a matter of justice, 
it was held ought not te be allewed to go to the jury. 

The enactment, therefore, of section 76 seems to be 
declaratory of the iaw of this state ae it existed prior te its 
enactment. Souvier's Law Dictionary, vol. 1, po 34768, defines 
@ deposition as: 

"The testimony of a witness reduced to writing, in due 
form of law, by virtue of a commission or other anthoritr of 
@ competent tribunal, er according te the provisions of some 
statute law, te be weed on the trial ef acme auestien ef fart 
in a court of justice, 53 Blaich?. 456; 23 N. J. L. 49.* 

it is clear, we think, that the section of the 
statute invoked is not at all here applicable, it would seen 
the proper practice is a matter much in the diseretion of the 
court. It has been held improper to permit a jury to take with 
it a paper introduced in evidence purporting to be the admission 


or statement of what an absent party would testify to if present; 


(Smith v. Wise & Co., 53 Ill. 141); or an affidavit of a witness 
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admitted in evidence for the purpose ef comtradicting and impeache 
ing bie testimony. (Fa mt kKytyal hasoog,, 6O Ti, 
Ape. 274); or s written statenent tercing to impenck a witness 


although spporently net sworn to; (Johneon vy. Ny K. Fairbank Oo., 
156 TLL. App. S82); er objections which bad been filed to the con- 





firmation ef en assessuent; (Vest 3 


Tha. 32.) 





The plaintiff here contends that if there wars errer in 
this reapect it wes induced by the defendant, who insisted that 
certain ether writings in evidence, intredused by the defendant ap- 
parentiy for the purpose of disorediting the witness foliie, should 
be sent to the jury; that when defendant requested this to be done, 
couse! for plaintiff simply inelsated that, if the papers intro- 
duced by defendant were sent to the jury, those of the plaintiff 
should aleo be given to them, The resord bears out the contention 
of the plaintiff that this was the way im whieh the papers hap-~ 
_ Baned te be given te the jury, counsel for plaintiff insisting that 
if one paper was given all should be, ond the Judge ruling with the 
Plaintiff, Defendant eannet, of course, couplain in this eourt of 
af error which he himself induced the court to make, (MoKimnie v, 
Lane, 230 Ti. 844; cago, 175 ili. 
App. 9.) We do net think the ruling ef the court in thin matter 





Was eFroneous a9 an chuse of diseretion; but if it was error, we 
think it was not reversible errer under clrawstanees eneh as here 
appesr. 

She defendant further contends thet the court erred in 
refusing to give te the jury the fellowing instruction requested 
by defendant: 

"The court instructs the Jury that if you believe from the 
evidence in this case, under the instructions af the court, that 
the pleintiff saw the cab in question arproaching the intersec- 


tion im question from the north when she was on the south ercss@ 
walk of the said interseetion; and that sc seeing the sald cab 
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so approaching, she attempted to eross the eaid intersection 
diagonally in a northwesterly direction and in front of the 
said eab, and if you further beliove from the evidence that 
her so attempting ta so cross the suid intersection waz negli- 
gence which proximately caused ov ;roximately contributed to 
gavee the accident in question, then there can be no recovery 
in this case and yeu shewld find the defendant net guilty." 


It is urged that this instruetion should have been 





given on the authority of Carlin, Adm, ‘v. 1 orunk 
Tll. 64, Keokuk Bridge Go, v, Wetzel, 222 [11, 253, and many otaer 
eases cited, Ye think the court did not err in refusing to give 
this inatruction, for two reasons. In the first plage, the sub- 
stance of the instruction refused was covered in other instructions 
given. The court in inztruection 40, 22 told the jury that the 
servant of the defendant was required to exercise only ordinary 
eare, and that if the jury believed frem the evidence, under the 
instructions of the court, that as the cab approached the clace of 
the accident 1t was being operated with ordinary care and that the 
driver of the cab, in the exercise of ordinary care, did all he 
could to sveid the accident in question as secon ae it wae apparent 
or ascertainable to him, in the exercise of ordinary care, that 
the plaintiff was crossing the street diagonally and getting into 
& position of danger, if the jury believed from the evidence that 
she did ao croas, then plaintiff could not reeover and the finding 
should be for the defendant. And by inetruction Ne. 24 the fury 
Wae told that, if they Delleved from the evidence that the cab was 
being operated with ordinary care and that the plaintiff ran in the 
way of the cab so suddenly that the driver of the eab had no ep- 
portunity, in the exercise of ordinory care and caution, te avoid 
injuring the plaintiff, the verdict should be not guilty, In the 
second place, we think the instruction is subject te eriticism in 
that it takes from the jury the question of whether, even assuming 
that the plaintiff left the cross-walk and proceeded acress the 


intersection disgonaliy in @ Horthwesterly direction, she might not 
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have #0 proceeded in the exercise of ordinary care. 

The jury waa Tully iustructed wpen every phase of 
thie cuse,whieh, after all, presented simple issues of fact wpou 
which the jury reached a verdict with which, after considering ali 
the evidence, we are unable to disagree, 

The judgmeat is just and it is affirmed, 

AFFIRMED, 


O'Connor and MeSurely, JJ,, coneur. 
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THE PROPL? OF THY, STATE OF 
ILLINOIS ex rel. ERNA TULER, 
Appallec, 
APPEAL FROM MUNICIPAL GQURT 


OF CHICAGO, 


VSe 


GLEN HOUGH, 
Appellant. 


MR. PRESIDING JUSTICE MATCHETT 
DELIVERED (2 OPINION OF THE CouRT, 


This is an appeal by the defendant whe seeks to ree 
verse a judgment entered against him in a proceeding under the 
Baetardy aet, by which he was required to pay $1,100 for the sup- 
port, maintenance and education of the child and to give bond 
with surety to secure the payment of the same, in default of which 
he was ordered committed to the county jail, "there to remain wotil 
he shall comply with this judgment erder or until otherwise dise 
charged by due course of law." 

The reeord shews that Erna Sulke filed compiaint that 
on Jume 15, 1926, she was delivered of a male bastard child and that 
the defendant, Glen House, was the father of said child. This come 
plaint was signed “Erna Zielke,"® and the affidavit which was attached 
thereto purported to be made in the name of Bima Zulke in the body 
theree!, while the signature attached thereto is "Erna Zielke,* 

The record shows that an order was entered giving leave 
te Erna Zulke, “in the name of the People of the State of Iliinois," 
te file her complaint, and that it was ordered that a warrant issue 


against the defendant and his bail was fixed at $2,000; that a war- 
rant issued pursuant to said order, in which the relatrix was des- 


eribed as "Erna Zylke;" that upon motion of the defendant the cause 
was postponed from December 28, 1926, to January 11, 1927, and sgain 
en defendant's motion to January 18, 1927, the defendant having 


entered inte a bend with surety; that the defendant demanded trial 
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by jury, entered a plea of not guilty; that the jury was impaneled 
and sworn to try the iesuca; testimony heard; the cause erevued by 





counsel; the jury instructed by the court; and that the jury ree 
turned a verdict finding "that Erna Sulke wae on Jume 16, 1926, 
delivered of #2 male tasturd child born alive, and that defendant 
Glen House is the father of ssid ehild;" that the defendant made 
motions for a new trial end in arrest of Judgment, beth of which 
were over-ruled. The reeord doez not contain any bill of exeep- 
tione, 

It is firet contended by appellant that the fudement 
showld be reversed because the somploint doer not comely with the 
provieioans of section 33, article 6,of the Coneatitution of the 
Skate of Tliineis, which directs in substernce that 211 prosecutions 
shall be earried om in the name and by the authority of the People 
of the State of Tllinois and comelade against the peace and dignity 
ef the same. (See Cahill's Rev, Stat. 1925, page 217.) The recent 
_ @ase of People vy, Waitmer, 245 ill. App. 244, is cited to that 
point, and apneliant contends that tne question raised is settled 
in his favor by that decision, That was a prosecution brought 
under the Illinois Securities law, also known as the Blue Sky lew. 
(See Gahiii's Til. Rev. Stat. 1925, chapter 32, section 254,et seq.) 

Section 30 of that act makes the failure to comply 
with certain provielons thereof a misdemeanor and preseribes a 
Punishment for the first offense of a fine in any sum not excesding 
$10,000, or by imprisonment in the county jail not exeeeding one 
year, er by both such fine and imprisenment, in the diseretion of 
the court. ection 31 of the act provides a heavier penalty in 
ease of sceond or subsequent offenses. That ease is very far from 
being at 231 analagous to the preeseding which we are here required 
to review. 


It has been held in a lieng line of cases that the proe 
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ceeding provided by statute te compel a father to suppert his ehild 
bora out of wedlock is not in eny sense a criminal yvreceeding. It 

is true that the procedure prescribed by the statute is ansiagous 

to that followed in eriwinal cases, but the oreceeding in its nature 
ig not at all eriminel. Ite ourpose ies not to punish for a wrong 
against the state. Gnly the mether hae the right to begin and maine 
tain the prosechtton, Only a preponderance of the evidence is neces- 
sary to establish her case. The cases holding that a proceeding 

ef this sort is not eriminal in its nature are cited and reviewed 

in the case ef People v. Humbracht, 215 211. App, 29, and it is 





unnecessary te repeat here wnat was aald there. See aise People v 
Ciemeniccki, 221 Th1. App. 275. The provisiea of the constitution 


an which sprellant relies ie undoubtedly mandatory in eriminal cases. 


Hay v. People, 89 Tll. 94; People v. Gartematein, 248 T11, 546; 
State v. Froelich, 316 111. 77. But this proeeeding is net eriminel, 


and the provision therefore is not applicsble. 

it is next contended that the verdict and judgment are 
not responsive to the complaint, fer the reacen that it dees not 
appear that Erna Sielke and Erna 2ulke are one aid the same person. 
It may be that, as defendant contends, the names *Zieike* and 
"Zulke" are not idem sonans, but, as the State's attorney suggests, 
there is no bill of exeeniions, and it might well be that such a 
bill would show either that te cemplainant was knewn by the one 
mame ag well as the other, or that eustomarily im the community 
where she lived these varied names were given the same pronunbiation. 
(See 29 Cyclopedia of Law and Procedure, 272275.) In the absence 
of a bill of exceptions the contention of the defendant on this 
point cannot be auatained, 

Gbjection is also made to the form of the order, first, 
in that the judgment requires the money to be paid te the clerk of 
the court instead of to the mother of the ehiid. The judgment, 


however, is in faver of the mother, whe Was complainant, and we 
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do net think the defendant hae any standing to complein in this 
reapect. 

The Judgment directed the defendant to give seourity 
and previded that itn esse he refuced or neglected se io de, he 
"shall be committed te tae county Jail of the Ceunty of Ceok, 
State of TLiinois, there to remain watil he shall eomply vith 
the, Judgment order, or until otherwise discharged by due course 
ef law." it is urged thet the judgment is erreneous in thie 
respect because it does not incorperate therein the provision of 
Section 9 of the Bastardy act, weiea provides that any person so 
eormitted shall be discharged fer inaclveney or inability to 
give hend, provided that auch dl scharge shali net be made within 
eix months etter euch comaituent. Zhe order follews the langusge 
ef the stetute and dofoidant's rignts are sufficlentiy protected. 

The judgment appears te be just. The reasons urged 
for raversel are purely technical end vi thout merit. 

the Judgment is affirmed. 

AYPIBEED, 


O'Conner and MeSurely, 15., concur, 
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80%. RUBIN, 
Appeliant, 
APPEAL PROM SULERICR CogRt 


OF COOF, COUNTY, 


Fhe 
ISRAEL BLUME, SAVUEL MIDLINSKY 


and CHARLES COHNS, Trustee, 
Appellees. 


WR, PRESIDING JUSTICE MATCHETT 
DELIVERED Tite CPINION OF THE COURT, 


The apyelient, igl Aubin, wae the compiainent in the 
trial court and secks by thls sppeei to reverse a deeree entered by 
the Superior court of Cock coumty on July 15, 1926, in and by which 
that court susetelned the jeint and several pleas ef res ad judicata 
set wo by the defendante, Leid that the geumpisinent was barred from 
further claiming emny rights as in his bill of complaint alleged, and 
Giemisced the bill for want of equity at compisainant's ceoste, The 
plene of ret adjydieeata were filed after defendants kad by leave er 
Court withdraw other pleadings, and altheugh compiainant filed a 
‘Fopldention to the pleas, this reviicetion was, pricr to the hearing, 
withdraw. 

She WALL ef campleint was filed in the Guperier court 
Apri? 11, 1924, and the material averments therein set forth were 
thet semplainant war the ewner in fee simple ef certain real estate 
situated in Coo county, Illineis, therein deseribed, which premises 
were vacent and unoccupied, md that the fair cash market value of 
the said premises was $25,000; that the title to said prenivses was 
held by Isracl Bluse fer convenience enly; that this title wes dee 
rived by deed from a master in chancery, dated April 9, 1972, and 
by deed trem Kerrie i. Levin and wife to defondant Bluwe, dated 
March 16, i921; that the title te the premises ic held by Blume 
for the other defendant, Samucl Midlinsky, as an equitable mertgage 
eniy to secure the payment by complainunt te Hidlineky ef certain 


moneys due him; that complainant is the real owner of the property 
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gubjeot to the lien of the indebtednes?; thst he had requested an 
accounting with Midlineky ond is ready and willing to pay nim whate 
ever is due, but that Midlinsky hee refused to inferm bim what the 
eamount is; that complainest effers to bring inte court any eum of 
money that the ceurt ehalik find he owes Midlinsky; prays vor an an- 
swear from Midlineky, Blume and ene Charles L. Cohne as trustee; thus 
ah seccunting may be had, the amount of money due from complainant to 
Midlinsky secertealned, and that the eourt may deeree that the title 
to the presises is bald by Blwne aa security for the payment of this 
moeiey; tias ugon sayment af the tame the vremises may be deeded to 
the couppalinent; that Cohne way be ordered te release the ¢rust deed 
against toe sans, aad that on injunction away iseve enjoining and re- 
Steaining Midiiasty sa4 Blane from conveying or attempting to convey 
the premises of mortgaging or ectherwise disposing of the same, and 
for other end further relief. 

The Joint and@ several pleas of ree sdjiydicata set up 
im subetance thet om Arril 12, 1922, eompisinant filed a certain 
“ DA21 of complaint in the office of the Cirevit court of Cock county, 
aoncly, B@43G0, against the defendants, Samuel Uidiinssy, Levael 
Blume end Chicage Title & Trust Company, which bill wae afterwards 
by leeve of court smended, in whieh, setting up in detail the trans- 
actions ef defendants with referees to the title of thie real estate 
he prayed that the eourt might by ites order deeree ond find that he 
wos the real and sevuitable owner of the same, and that Israel Bluse 
Wao bol¢ing the sere and the title therete in trust for him, and 
that Blume wight he directed by the court, upon just and equitable 
terms, to which compleinent effered te conform, to convey te the 
Sete ainant the sata orenmiaes, 

Tre bill and amended bills were set up in haee verba; 
that to this smended bill of eomplaint, as the same was afterwards 
amended, defendants Sanyel Midlinsky and Israel Blume filed general 


and special demurrers, which came on fer hearing, and that the same, 


EEO 4 

















ww 


am bednoepest has of tedt jaesrheddehat ect to. make et eh tn ; 
staat ats Yor, of pad LEIW dea yboot at bmn wankIbIs a9 iw . 
eid anitr mk mugtat of Souston eat yanhinta text tu6 ie 
‘te awe yhte otwee cond aaizd of anette tm 9 sett | 
ome ta 0h ayer i plank bl mows $i bast Kiede tives st # 
#edd pooduerrd se eomied oA waited? ane bas omy tt weakens 
od suecin lemon wort eed Yenow Io fagens st bed od yew 3 
4 BSate onlt dned oom Gam Tense off gaat boo ‘Vidtidenan. 
aicis Yo suoergeg esld tot yditwoos sa sardd yt died ek oped wore 
_ Ot. Pokead es yea soakmeta esit cape edt te, snemcas, ane tnt 
toob suru ant paaeias of denatro o¢ yom amtop dash 
ast bee gatatetae surat you, moktomtal os tard, bee vane ont 
yersoe eo aaitgem tte to gGiverage sett sawit, hee yiamhine g 
al hime 8% “ko pedaqaeth waiwnedta cr _gatyapiten to-aee 
ee ee . 
ee tea sieoipaie, get te eneie Leweros dan tnteh Poco ni Wee 
| “date # $0022 tents Lemon OSL BE heqa. He tad? mk 
ease e909 te dived stueTh acd ko aoltte. et ft. pS pehianicy 
Seesad hand PlS Comed ystambse ter acd sanksge 1. OORABE. <3 | 
abeare te saw Litt dotdw ,yuoqmod soyrxk A wL2RT egenteD pee i 
esis) ais ttetos at qo guittes ,tiokdw ak ,beboeme Pome te ee 
atetes faet wlss Yo sivtt vst of eons seston dtdy, Ridiicnairssen 
on taey Hekt Low oeteeh Teyx6 ast qt dey tn x99, ont jade. 















ashes: ates, 00h: ouhin 
iacaey, ‘snail BS qu ten exer acted bedsome Bee L1E0 OFT ye vate ie: 
ei saweas ‘be aw ome ont ae fake Sggo9 te 1508 penngne ott, nt Aomh : 
_farwa0g Belst enale fener! Neal winah chdit foume® atone Ob sca 
ones st gat base .gadene st 10t ao omen oka aera Jatoone te pret a 


Os et ee Sing Oh tee ne erie 





a 
8 


having been conzidersd by the court, vere sustained ty an order 
entered on Mareh 17, 1994, which order stated that the demurrers 
having been sustained the somplainant elected ve sbhand by his 
amende? bill ef tomrinint as amended, and that the cause wea there- 
by dismissed fer want of equity st complainant's costs; that the 
¢omplainant preyed ar eppeal io the Appeliate ceurt of Tilinoie 

for the First @iatrict, which copwal wes allewed; thet he per- 
feeted said appeel end Pile? the recerd of said cause in the Ap- 
Peliste court, ant that cald Appellate court ef Didinois for the 
First a4istrict astorcined by ite opinion, tendered end filed avril 
13, 199%, thet the sald deeree Sueuld be affirmed; that the some 
plainent ther petitioned the Apveliate gourt for # recearing ef 

the cause, which war teniet by said cowst; that sompisinant there« 
upen veroseented his petition fer a writ ef certierart to the @apreme 
court ef TLiinels to review and reverse the final epinion of the 
said Apgellate court, atid that this pebition wae by the Supreme court 
of the State ef Tliineis denied on Gcteber 26, 1925, and acid order 
end denial of record were tren transuitted back to acid Appellate 
court; that the sald judgaent of the Appellate court remaining final, 
it issued its mandate in said cause under date of Hevamber 6, 1925, 
effireing in all respects the deearetal order entered by Judge Tilson 
on Merch 17, 1935, 

The arended bil) as amende?, the decree eof the Cirevit 
eourt, the opinion ef the Apveliate court and its ertor and fudiguent 
are set forth at length in the pleas, and the pleas aver that such 
righte end intererte ss comrlaninart cleimed in the said Cirevit 
court, ceure Be4SCC, Were the sama os he mer claims by kis present 
bill, amé that relicf wes therein prayed against Semel Widlingky 
ana Blime in the asme manrer and fer the sewe metters and tc the 
seme effect af the cowplainant now prays by his bill, aud it is 


averred that thereby said cause in said court was finally é¢etersined 
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ageinet the complainant, sad that Le, the complainant, was forever 
concluded amd barred from again aseeriing upon the sume grounds, 
mattera and things as therein eet Yerth aie tuerein Vinelly dee 
termined against him, the sme being Fes adjudicats o2 aii the 
untters and things in hie bill ef complaint im the sald Cireuit 
court wet forth, ad uaton acoount of which he prayed relief 
therein and whieh are the game right, titie, interest end alleged 
trust that he declured wpou and prayed relict for in his bili of 
eomplaint herein, Le being herein barred and csoneladed by the 
finel gadewent of tae said Cixveudt court aforesaid, 

It be wiecessary in thie opiaien to sot forth ef 
greater length the pleadluge. tae opinion ef this court upon an 
epucal from cause BS450G lo abatracted in Hybin v, Bidiinsky 
@t oi,, 237 111. Apy. 659, amd it is unneoassary to repeat fn 
deteil what is there stated’. It ia aufflolent te say taaet a comp 
parison sf these tre xreoordea alsecicacs 4 sult comeerming Lidentieal 
property between identical parties, slaiming sn identical right, 
wupor substantially Ldantical grounds. It wlll ele be wneeescary 
$6 vaview at length the many cases in which the deotrine sf rep 
aGjudicata aas bean applicd, The recent statement of the doee 





ae, S10 TLL, 663, declares the role 
with clearness amd etates it te be “that when a fect or question 
hag been actually and directly in iseut in a Toraer euit and a 
jJudiciai determination Bas been had ueem such isrue by «a 4emortic 
court of competent jurisdiaticn, the jadgewnt ef that eourt in 
sueh case la conclusive se far ag concerns the parties te thet 
action and persons in privity with taem, and cannot be again 
Aitigated in a future action between such pariies er their privies 
dm the sume court er in any ether court of eexcurreat jurisdiction 
wpen the same or a differant cause «i action, {Rerns: ¥. Lande 


A7G 2Li. G15; Wright v, Grisvey, 147 Til. 496; Rowell v. Seith. 
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193 Wie, £10; 3 Cyc, 1918). Where the tiile to property is @i- 
reetly put in faeve in «= suit et lew or in equity, whether it be 
by the pleadings or im the course ef litdigetion, und cuch icene is 
tried ama determines, the Ju¢qvent ie comclueive én #12 further 
litigatiom between the same pertice er thelr privies, rkatever ery 
heve beer the nature or purpoee of the action in which the Judgment 
Was renéereé or of that im which the esteppe] is eet wp. (Peterson 
V, Nebf, 80 Tli. 28; Keliy +. Pomiin, 70 111. 378,)” 
The sae cule has been repeatedly deciared, a9 in Fess 

29% 511, 94; In ye Sorthwestern 
University, 266 Tht. 64, usd macy other easec. Indeed, our Supreme 


tvivity Chirveh, 288 
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“A cemploinant must present e121 the gerounde shewing his 
Fight te the relief prayed for, which covld have been presented, 
anc if he does not, he will mot bs allowed tm a mecond malt te 
take advantage of the emiseion, All questions relating te the 
gare subject mat‘er, which were ener te cernaidereation and ecwlea 
have been presented, are conclusively settled, whether they were 


presented st net. (Beier a, eae: ALS 121. 881; Herson vy. 


The complainant contends, hawevar, that the Lew 4s 








that where 2 bill 1s dlemirsad eon demurrer Becanen 1¢ shows me right 
to relief, the plea Is not ree adfudieste wheres a wubseovent b422 
Seles out a care galling for relie?, Farvell v, Grent Weeterr Teles 
grerh Co., 161 Til. $22, an4 many other euses ore cited te this 
point. one of the onses, havrever, in our opinion cuctaina the 
Pule for which the conpliatnt sentends. It £9 true that where the 
Judgaent entered ta becnuss of a 4afeetive planding or because facts 
alieged in tha bil) or petition Ceti to shew thet the ccurt kes 
juriedietion ef the ceusa, 2 Judaztont entered pnd@er eeeh cireen~ 
etemoes will not be a bar te 2 subeecuemt well stated eause of ace 
tier; tut the recerd of the Circuit court here plem@ed end the 


epdinion of the Appellate court, upen which Judcment war entere4 
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hereii, slew thai the final judgment was not entered because of « 
defective pleading ae. besause the facts stated failed to disclose 
jurisdiction in the court trying the same, but on the contrary 
that the facts set up in tie pleading showdd a defective title in a 
gauee wiortein the court appealed to bad Jurisdiction. There ie, of 
@ouree, MO Teason way parties whe wish te present the issues ine 
volved in a suit, cliher at law or in equity, on the merite by a 
Semurrer eheuld net be comcluded upow the jucgment upen such a 
Keoring. Inéeed, « demurrer in chaicery is always te the merits 
aad in bar of the relief seught aad proceeds upon tre ground that, 
aftmitting the facts in the L111 to be true, the complainant is not 
entitied te the reiie: he seaks. The cases so holding are set 


ferth in and it is waneeces- 





sary for ihis court te repeat what the Supreme court ef the state 
hes se eften eaid. There would be ne end to litigation if suits 
such as that complaimant here seeks te vresecute were allowed. 
The guilt im the Cireult court was betvore a court having Jurisdiction 
of tae subjeet matter of the suit. It is net alleged that there was 
any Traud or coilasion in the judgment waiech was there ontered. the 
@euse Was aubmitted upon the defendant's deaurrer to the amended 
bil1 of complaint as ssended aud judgment thus given upon the merits, 
Complainant elected te abide by the cause as stated in the pill, 
prayed hie apreal, which was allowed, and upon that appeal prosee 
cuted by Bim the Judgment of the Gireult court wes affirmed, I+ 
is 4 complete bar te the action sow brought. 

The dearee is affirmed. 


O'Cenner and Kefurely, JJ., concur. 
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¥, B, MARTIN, 
Appellee, 
APPBAL FROU IR TERLOCUTGRY 
ve. 

GKIGR OF WHE CLASUIT GouRT 
CHICAGO VLAT JANITORS’ uNIOM 
et wl. GF COGE GOouUuTY. 


Appeal of OSCAR PF, NELSON, JOHN 
WATTIS and REX Pace, 
Appellants. 


GR, PRESIDING JUSTICE BATCHETT 
DELIVERED THR OPINION OF THE COURT, 


By this sopeal eertain defendants seek to reverse a 
temporary injuiction iseyed by the Cirevit eourt of Cook county on 
Maren 31, 1927. 

By this erder the defendants were enjoined frou picket- 
ing a bullding owned by the complainant hocated at the southwest 
eorner of Bast Yalten place aid Seneca street, Chicago; from sclieit- 
ing, inducing, directing or compeliing anyone not a member of the 
“defendant Jonitorga' Unien to abstain from dealing with the complaine 
ant or from rendering service or making deliveries io the complain- 
ant or smy person residing in the tmilding; from fining, suspendq 
ing, expelling, or ctherwise penalizing, diseiplining or diserimi- 
noting egainst sny member of any lsber union, other than the Jani- 
tore’ Uhion, whe randered service or made deliveries te the ¢omplaine 
ant or to amy person residing in the building; frem interfering with 
the manazement or eperation of the building ef eomplainant; froa 
annoying, harassing, menacing, intimidating, or otherwise molesting 
anyone employed by the complainant, er anyone residing is the wudlde 
ing, oF anyone dealing with or rendering service to the complainant; 
from infuring any property owned er ured by the complainant or any 
person reriding in the building; from beyentting the complsinant er 
atiyone residing in the building; from attespting, threatening, 


Causing, advieing, encouraging, siding, supvorting or in any way 
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particinatine in the doing of any of the things in uwaid order for~ 
bidden, 

The injunction order was issued upon the filing of the 
bill and witheut notice, and the defendants contend in the first 
place that neither in the bili nor in the affidavit filed therewith 
Was there any allegation of fact which would warrant the issuance 
ef a temporary injunction without notice, 

The bill alleged that complainent was the owner of an 
avartment building containing six apartments and a janitor's apart- 
meant, five of which apartwsents were ocewpied by lessees from com- 
Pleinsnt and the sixth apartment occupied by complainant, each 
apartment eonteining approximately twelve rooms; that the conipisain- 
ant eumieved one janitor end two elevator operators in the build- 
ing; that the building hee o frontage of approximately fifty feet 
on Eset Walton vlece and one hundred feet on Seneca street, with 
entrances on both streets and = service entrance on an siley in 
the rear of the building, through which deliverics of supplies were 
meade to cecruvants of the building; that wntil 19 20 the complainant 
operated the building imselar as his janitor was concerned as a 
closed shop, according to the terns of a written agreement with 
the Janitors’ Union; that after the agreement expired the building 
Was operated upon the open shop basis; that in 19235 complainant 
employed the devendsnt Pace as janitor of the building, and tuat 
he was at that time a member of the Janitors' Union; that in 
1927 certain nainters who worked uwpen the building had sligatiy 
merred the rear hallway in s few places, and complainant requested 
the defendant Pace to touch up these marred spote with brush and 
reint, which he did; that in Febrvary complainant reqiested said 
defendant te put en these marred spots a second coat of paint, and 
that defendant Pace replied that he did mot know how he could are 


range it, as the Janitors' Union prohibited him from doing any 
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painting; that complainant aaid the Job anounted only to tee hours 
work, was s email aid trivial task whiesh he 414 not see sew the 
Union could refase to permit a janitor to do; that Pace then told 
Complainant that he better get another sen, ond that afterwards in 
® telephone conversation in which the matter wae discussed, de- 
fendant Pace stated that he would continue in compiainant's employs 
ment wntil Kereh 15, 192%, and then would vacate the janitor's 
apartment which he ecewpied; that about Peobruary 21, 1927, come 
Plainant engaged ancther fanitor, whe was a member of the Jani-~ 
tere’ tnion, named "Sen" to bagin work on March 15; that about 
Mareh 8th defendant attics, a represeniative of the Janiters' 
Bnion, told complainant's setretary, "We'll beyeott his bullding;* 
that on Kareh 15th the faniter Ben reported for duty ezbout cine 
o'clock a. m.; that sempleinant then gave Pace a cheek for his 
wages to date and $1.5 additional as a bonus ané ceked Pace to 
advise Ben as to the work in the building, which Pace refused to 
do, Saying that he was under orders from the Janiterne' mien; that 
on the next day defendant Matiis, a delegate and representative of 
the Union, calied at the building aid talked te Ben, who shertly 
thereafter quit complsinant's aploysent; that abeut eleven o'clock 
a. m. of the seme day, mewhers of the Union, imeluding Mattie, ine 
stitute’ = system of picketing the bvilding which hae continued 
ever since; that four or five mexbers of the representatives of 
the Tnion, imeluting Mattie ond Pace, have reguiarly engaged in 
the vicketing under the jirection eof Mattie as delegate an4 repre. 
sentative of the Jeriters' Union; thet the picketing commenced by 
the defendants end other mewbere whose nazies are unknown to the 
corpisinent, between eight and nine o'cleck a. m. end continued 
@aily until about six o'clock p. m.; that the piekets stood and 
patrolled on Hast Walton viaee across the strect from complainant's 


building and at the nerthesast and northwest corners of Del aware 
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place ond Seneen street, about half a bleek seuth of complainant's 
building, watehing the building and these entering and leaving it; 
that the pickets maintained an obearvation yoon thore whe ordinsa- 
rily delivered supplies te the building ond upon the tenante of the 
brilding and intereerptee and stopred drivers and chanfferrs of 
Wagone and trueke shent to deliver milk, groceries, meats, conl, 
Laundry, and other merehendise to the bwilding snd to the tenantea 
of the building; that they informed euch arivers and chauffeurs 
thet « strike was on ageinet the buliding and that they could net 
make any deliveries to the building or they wonld be fined by 
their reevective unions; that the rickets shouted te ¢rivers and 
chauffeurs approaching the building fer tee purpose of making dee 
liveries therein that there was «= strike om and net te co in. 

The bill aleo alleged that by rearen of the foregoing 
no deliveries had been made to the building since the pisketing was 
inetitwted exeept that milk was delivered te comelainent and te 
one of the tenerts of the brfild4ing whe reanired a esvecial brand of 
milk becearese of liners in hin ferwily; thet sen lainant erfered 
protection te the driverr end cheaffeure if they meade deliveries 
but they refuse? te 4o er, serine thet they had been told not te de 
so and thet they feared they wourl4 be iniure? by the clexetese if 
they G14 90; that on Mareh 24, 199%, 2 lumber wagon driver bringing 
Lumber to the building refused ta deliver auch limber, stating that 
ue had seen the slusgera from the Jonitors' ‘hion and feared that 
if he delivered the lumber to complainant they would asaavlt and 
beat him; that on the seme day a carventer amployed by complainant 
was interceptea and stapped by two of the vickets while returning 
from a nearby store with some materinis, and the pickets said te 
him that he better stay aut of the building: that the psickets alse 
called won storekeeveras and other business men in the neignbere 


heed and informed them that if they made any further Aeliveries 
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to complainant's building their drivers and chayffeurs would be 
Called out on strike; that om March 16, 1927, after the janitor 
named Ben had quit the exployment of complainant, complainant em- 
ployed another janitor whe worked fer about half an hour and then 
quit; that complainant theresfter engaged another janitor who has 
since continued in complainant's employ but whe fears the pickets 
and fears that he will be assaulted by them or at their instance if 
an opportunity is afforded them to do 80, and he remains in the 
building continually; that Pace refused to vacate the apartment 
occupied by him while janitor for complainant and maintained 
possession of the same even while engaged in vicketing the buiide 
ing; that on Mareh 29, 1927, while the night elevator operator 
employed by complainant wag on his way te the building he was 
stopped by one of the pickets on Delaware place, one block from 
the building, and the picket said that the elevator operator had 
no business working at Martin's and that he had better stay away 
‘with his family if he knew what was good for him; that other own- 
ers of apartment buildings in Chicago whe had similar differences 
had bombs placed and expleded in or near the buildings involved 
in the controversies in the nighttime by persons wiknown, and who, 
complainant charged, were procured by the Jsnitors' Union; that 
these practices had been commonly resorted to in Chicago; that 
labor unions have fined their members and have suspended and exe 
pelled their membery and otherwise disciplined them, or threatened 
to de so, for rendering service contrary to the policy of the 
unions to persens involved in controversies with the unions, and 
that members of these labor wnions feared that they would ineur 
penalties and such disciplinary measures at the hands of the 
unions if they rendered such service, and because of their fear 


members of the unions refused and failed te render such service, 


which but for the existence of such controversies they would render. 
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The bill charged that the Union and the defendants 
Nelson, the agent ef the Union, Mattis, Pace, ond the unknown 
pickets, wilawfully combined and conspired te interfere with and 
injure complainant in the operation of the tmilding fer the sole 
purpose of compelling him te discharge the janiter exmpleyed by 
him and te sompel the compisainant te employ ae janitor of the 
building a member of the Janitors’ Unien snd to compel complainant 
to unionize his two clevater operators, and conspired te so compel 
complainant by causing complainant's building te be picketed and 
by causing persons to fail and refuse to deliver milk, groceries, 
meats, laundry, coal, and ether merchandise and supplies te the 
tenants of complainant's building er fer the use ef complainant 
im operating the building; that it wes the intention of the dee 
fendants to continue the picketing and other interferences with 
the operation of the building and with the deliveries te the ten- 
ante ef the building until complainant eomplied with the require- 
ment of the Janiters' Union; that the tenants of the complsinant 
objected te and resented the presence ef the pickets and the obe 
servation by the pickets annoyed and intimidated the tenants and 
their families; that the tenants were accustomed to deliveries of 
milk, groceries, meats end other commedities, and if deprived of 
such deliveries and service, the tenants of the building would 
move from the building te places where they might obtain such; 
that if the tenants of complainant vacated the bullding, complain- 
ant would be deprived of the income from the rentals; that ne had 
ané would Lave difficulty in renting the apartments in the building 
because of the pieketing and interference with and stoppage of de- 
liveries therete; that complainant had been compelled te employ a 
large foree of guards to protect and guard the buliding and was 


under heavy expense therefer, 


The complainant alse averred that the defendants relied 
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and depended upon an act of the Gonernl Ansembly of Dilineis for 
their Juetification, commonly known as the Anti-Injunction Low, 


section 1 of which ie quoted yerbatim in the bili, and which act, 





fer reasons ect up in the b112, it was averred is wicenstitutional 
and void, 

The bL1i ie verified by the complainant, who states: 

"The matters and things etated in sald bill of complaint 
are true to my own knowledge, save those matters snd things 
which are stated in aeid bill to be made woom information and 
belief and ag to these matters and things se stated im said bill 
of complaint te be made won information and belio?, I su ine 
formed and believe the same te be true.” 

The affidavit further set up that leases to Apartments 
sueh as those contained in somplainsnt's building were generally 
made and entered inte many months before the aparimente were availe 
able for eecupaney; that at the time of the bill leases were being 
entered inte fer possession the next fall; that two of hia tenants 
had recently infermea him that when their leases expired they vould 
not renew them; that complainant viseed the leases of these aparte 
“ments in the handa ef several real estate agents; that since the 
picketing several prospective tenants had called at the building 
and had inspected the spartmente and then ebserving the pickets or 
being informed thet the building was being picketed, had failed and 
refused to enter into leases te the apartments; that unlese the ine 
junction prayed for wae granted immediately, without metice, delay 
might and would ensuw in the issuance thereef; that in the neantime 
the opportunity te lease the apartrents might have osssed ond com- 
Plainsant would be wiable to procure tenants for the apartments and 
they might remaim vacant wotil the next spring or wetil the fall of 
1928; that the wife of one cf the tenants had been i111 for some time; 
that the presence of the pickets eat the building had greatly intimie 
dated her and made her condition worse; that complainant's wife had 


just returned from a hospital where she had been under observation, 
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and Wes at thie time under a doctor's care and in a highly nervous 
state; that the presence of the pleckets hed grertly aggravated her 
coudiiion, end that wmless the injunction therein prayed fer was 
granted, the condition of the wife of the tenant ant thaat of com 
plainont's wife might become greatly aggravated end have some per- 
manent and serious effect. 

Neither the bill nor the affidavit is, in eur opinion, 
subject to the objection that the facts reelted are stated as cone 
Clusions. On the contrary, these facte are recited in a way which 
deseribea a situation where, asawming the facts stated in the bill 
to be true, the eommlainant would wadeubtedly be seriously injured 
not only ineefar as the health of his own family and that of the 
family of his tenant was soncerned, but alse in his proverty inter- 
eats. 

It must be remexbered that there is no answer to this 
 balL, which ia positively verified under oath, (ner has any one of 
the defendants made any motion in the trial covrt to dinsolve or 
modify the injunction), and every material fact averred is therefore 
presiwmed to be true. 

Nor do we think the question of whether the so-called 
Injunction act (see Laws of Illinois, 1925, p. 378) is constitu. 
tional, is tn any way invelved in the case presented by this bill. 
the term “peaceful picketing" is a misnomer as applied te a oi ture 
tion where a building used for residential purpeses is surrounded 
and the supplies necessary for the daily sustenance of the ecewnante 
intercepted. Therefere this statute is net applicable, nor is the 
question of whether it is constitutional involved. {3 Buplex Printing 

Press Co. ¥, Deering, 264 U. S. 443; Kiploe glephe Lees 
Uaien, 275 7, KR, 241; Dail Overland Co, 4, Viliys Overhand Ine., 


263 F. KR. 171; 
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Restaurant Co., 6 F. R. 





(2nd series) 568; ) 
This appeal is without merit, and the inirmetion 
order will be affirmed, 
APFIRMED, 


O'Conner and KeSurely, J7., coneur. 
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COMMOBYEALTH RESERVE FUND, INC., ae 
@ Corporation, + e a 
scnegaintae, fo REPRE 
e 


wa. 
OF GOOK COUNTY, 
MARY A, VINCENT et al., 
Plaintilrs in Error. 


HA, JUSTICE MeSURELY DELIVERED THN OPISION OF THE coURY, 


by this writ of error Kary A. Vincent, defendant, 
brings in review a preceeding brought by complainant te foreclose 
& chattel mortgage. Pureunnt te the repert and recowmendation of 
the master, to ~hom the cause wan referred, the deeree found that 
she wae indebted to the somplainant in the am of $6965.41, and 
the preperty described in the chattel mortgage was ordered cold 
to eeatisfy said indebtedness, The oroperty was gold and an order 
entered appreving the maeter's reapexrt of sale, 

The brie! of defendant does not comply with eur Rule 
19, avd complainant has net filed a brief in thie court. Approxde 
mately four hundred pages of the reeord are net abutracted and 
some thirty-two exhibits wiieh were introduced aes avidense are 
missing from both the abstract and the vreoord. 

 A@ we understand the ease, the queation involved is 

whether or Hot the complainant made @ ican of certain woney to 
ys, Vincent, if so, it 18 contended that complainact was net 
authorised under the laws ef Lilinels te wake leans and therefore 
the tranesetion is void. Tt ies furtner contended that a nete for 
$1550, executed by Ure. Vincent te the complainent, was given in 
Payment ef a usuricus cemiegion on a new Loan, 

Compleinant is « gorperation organized wider the lowe 
oY the State of Thlineis, wheee objeet is: 
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"To buy, #011, sequire, exchange, transfer, pledge, sortyage, 
underwrite, hold, own and generally desi in and with open ace 
counts, notes, commercial paper, stocks, bonds, securities, 
trade acceptance, debentures, trust receipts, evidences of in+ 
debtednesa, bilia of lading, warehouses, receipte, including 
persenal property, leases, chose in action of every kind and 
mature; ond while the owner thereof, to exergiee ali the righte 
and privileges of ownership; oad as principal or agent, to 
garry on the business of dealers in stecks, betids and commercial 
paper; and generally te do all the things ineidental te the 
exercise of any snd all of the aforesaid purposes, but not te 
deal in ecommereial paper in the exerelwee of the fuictions of 
bank discount or engage in the business of loaning money. * 

Complainant by ite awended bill alleged, in subatanee, 
that on Auguet 7, 1921, defendant, Mary A. Vincent, entered inte 

@ eontract «ith Mw. C, Hanecek for the purchase of ali of the furni- 

ture and furnishings of a certain reeming heuee in Chieage for 

$1680, and Kary A. Vineent delivered te said Kk. G,. Banceck her. 
prouiesery notes for the purchase price e@eured by chattel mortgage 
en the heusesold goods any leaveheld intereat; that subsequently the 
complainant hed purehased said contract netes and said chatted 
mortgage and paid certain amounts in @ash to R. C. Hancock and 
aleo certain sume for rent, aid subsequently paid 4. C. Hancock 
the amounts of the notes which had been aligned by defendant; that 

the total amount of said payments, ineluding expenses, was $2014, 70; 

that the defendant wae utiable to pay said notes ae they fell due 

end was unable to meet her obligations uncer the contract vith 

M, ©, Hancock, and that thereugon she executed her thirteen 

principal promissery netes for 9150 each and one nete fer $164.70 

with interest at 6%; that osid netes were made payable to the 
order of “myself and were endersed and delivered by her te the 
complainant; that thereafter certain of said notes were paid and 
others recained unpaid; that afterwards the compisinant purchased 
from Laura 5. Lawson the household furnishings of a reoming house 
in Chicago and paid her therefor the eum ef 9800, and thereafter 
gold the same to Kary A. Vincent for $550, receiving frow her in 


payment therefor eleven promissory netes for $80 each, payable 
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from one te ¢leven montha after date, whiah notes were te the or- 
der of “myself” and endorsed and delivered by eaid defendant te 
the complainant; that netes Nee, 1 and 2 of anid series vere aub- 
sequently pald by her, but that the balasee of the notes were not 
paid; that audsequentiy Kary A, Vineent became further indebted 
to the complainant in the eum of $1386, af a balance due for rent 
On the above described promises and executed her note for this 
amount and delivered the eame to complainant; thet said setee have 
not been paid according to their terme, and complainant seeks the 
. Lfereciovure of the shattel mortgage given to seeure the sane, 

The repert ef the master in chaneery found that the 
allegations of complainant's bill were proven substantially ae 
alleged, and recommended a decree aceordingly. 

the master found that the transaction aforesaid was 
mot a loan by the complainant to Mary A. Vincent, but was within 
the authority given to the complainant by its charter, and that 
the note of the complainant im ite dealings with the defendant 
were not ywitrea vires. While there is a mane of testimony on the 
subject and the point is argued earnestly by the attorney for the 
Aefendant, we eee no substwitial reason fer disagreeing with the 
conclusion of the master ag to the nature of the trensactione, 
They fall within the terms of the authority given to complainant 

under ita charter and are valid, 

There ie not sufficient evidence prasentod te justi- 
Sy us in holding that the note for $1580 represented «a commission, 
There is a conflict of testimony on this point between re, Vincent 
and the compiainent's president, Keeker, There is no presumption 
that thie nacte was given for « commiesieon; rather the presuaptien 
under the circumstances is otherwise. This being so, we must Tole 
iew the findings of the master in this respect, 


Upen the entire recerd and in view of the omiseions 
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of #vidence and exhibite in the abstract and reeord, we are 

wade to arrive at any satisfactory conclusion that there ia 

reversible error in the decree, and it is therefore affirmed, 
, AVFIRMED. 


Mateohett, ». J., and O'Conner, J., coneur, 
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MAB BELLE CONROYD, as Executrix 
of the Last Will and Testament 
of Frank Conroyd, Deceased, 


Appellee, 
APPEAL FROM SUPERIOR COURT 
vs. 
OF COOK COUNTY, 
YELLOW CAB COMPARY, 
Appellant. 


MR. JUSTICE MeSURELY DELIVERED THS OPINION OF THE COURT. 


In the early morning of February 16, 1923, Frank 
Conroyd was driving a Diamond taxicab southward on California 
avenue in Chicago, and wher he reached Diversey avenue, an inter- 
secting street running east and west, there was a collision be- 
treen hie eeb and a Yellow cab belonging te the defendant, whereby 
Conreyd received injuries resulting in his death. His executrix 
brought suit under the Injuries act and upom trial had a verdict 
and judgment for $8500. Defendant appeals. 

This is the second trial of the ease. At the prior 
trial the court instructed the jury te find for the defendant. 
On review by this court that judgment was reversed and the cause 
remanded. 239 Til. App. 663, 

In our opinion then rendered we held that the trial 
court showld have allewed the jury to determine the identity of 
the Yeliow cab involved and alas aa to which of the two enabe wae 
entitied to the right of way. In our epinion we outlined the 
Pleadings, the general nature of the accident and of the evidence 
then presented. Sn the second trial the faet that the Yellow cab 
involves’ helongs¢ to the defendant was conceded and ite driver 
testified, giving his version of the collision, 

As om the first trial,Hockberth, the city fireman, 
on the second trial testified that ks was Looking out of one of 


the north windows of the engine house, whieh is on Diversey abou 
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165 feet east of the east line of California avenue, and saw the 
Yellow cab go westward at a speed of about 35 miles an hour until 
it passed out of his view about 65 feet from California avenue 
without any change of speed, and that about two seconds thereafter 
he heard a crash and rushed out sand saw the two cabs together at 
the southwest corner of Diversey and California. This was about 
1:30 a. m, 

Tempske, a police officer, was at the engine house at 
the time; he heard the ¢rash and ran towards California avenue and 
found the cabe im collision. The driver of the Yellow was stand- 
ing in the middle of the street. The police officer opened the 
door of the Diamond cab and found Conroyd fatally injured. With 
the help of a witness, McDermott, who came by on a southbound 
Califernia avenues street car, they put Conroyd on the street car 
and he waa taken to the police station, 

There is a building at the northeast corner of 
Diversey and California. Brade, the chauffeur for the Yellow 
eab, testified that he was driving west at about twenty-two miles 
an hour along the center of Diversey about 1:36 in the morning, 
with no cther traffic on the street; that he had chains on both 
ef his rear wheels and also « chain on one of his front wheels; 
that as he approached the intersection of California, he slewed up 
his ¢ab so that he was going about ten miles an hour; that when 
he reached the building Line on the east side of California, he 
docked north and saw the Diamond cab coming southward about seventy-five 
feet north of the building line on Diversey. It was coming rapidly 
wntil it approached Diversey, and he judged that it was then going 
thirty or thirty-five miles an hour. He could not apply his brakes 
Sudcenly tecauce the streats were ley, but he did apply them in such 
a way as te slow up his cab and turn to the south to ebout two 


miles an hour, when the Diamond cab, coming straight south in the 
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westerly ear track, struck the Yellow a glancing blow so that the 
Yellew cab turned completely sround and faced in the notheast 
4irection. He saye from the first time he saw the Diamend cab 
he attempted to stop and let it go by. 

It was shown that at the inquest Brade testified 
that he first saw the Diamond when the Yellew was at the cast 
eurb and the Diamend was then fifteen feet morth of the north 
curb of Diversey; slse that his Yellow cab was running at the 
rate of ten or twklve miles an hour up te the time of the acei- 
dent. In many other details his teetimony was shown to be in 
conflict with his previous testimony, 

Eaving consideration for the varying stories, we 
Gonclude that the jury could properly find thet the Yellow cab 
approached California avenue at the rate of about thirty-five 
miles an hour and that it did net appreciably diminish this rate 
of speed until shortly before the instant of the collision. 
Hackbarth's testimony in this respect is the more believable, 
ae it is consistent with other facts and cireumstances and the 
appearance and condition of the respective cabs after the eolli- 
sion. 

One of the plaintiff's counts in the declaration 
“alleged that the accident was caused by the failure of the de~ 
fendant's driver to obey the stututa with reference to the right 
of way. This is the oft sited but teo Little observed statute 
which makes it the duty of the driver of a vehicle approaching an 
intersecting street to give the right of Way to another approaching 
it on his rigut. (Cahili's Stat., chapter 95a, paragraph 34.) In 
many cases we have stated the mutual rights and oblications of 
parties appresehing street intersections, Partriage v. Bbersiein, 
225 Ill. App. 209; MeCarthy v. ¥adin, 236 11}. App. 300, We have 
@aid that it is the duty of the party having the inferier right to 
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take some affirmative action either by slowing, sieopping or, if 
need be, by reversing his vehicle, in order to keep out of the 
other's way. 

Upen the evidence before the juty it was amply justi- 
fied in concluding that the defendant's driver aid not observe the 
rule of the right of way, and that his negleet in this respect was 
the proximate cause of the accident. 

Complaint is made concerning rulings on the evidence, 
the giving and refusing of instructions and the alleged misconduct 
of plaintiff's attorney om the trial. There was no substantial 
errer with reference to the instructions or rulings on the evi- 
denee. The language of the plaintiff's attorney was perhaps seme- 
what unrestrained, but not more a0 then was jusiivied by the facte 
in the case. Upon the whole record mo other verdict than the one 
rendered would have been reasonable, and slight errors, if any, 
upon the trial do not require a reversal, 

The judgment is affirmed, 

AFFIRMED, 


Matchett, P. J., concurs, 

O'Connor, J., specially coneurring: I agree with the conelusion 
reached but not in all that is said in the epinion. 
Hetdier Co. v. Wilson & Bennett Co., 243 Til. Ape. 


89, and cases there cited. 
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J. H. KAPLAN, Substituted ror ) 
PCCTORS SERVICE CORPS, INC,, ) 
a Corporation, 

Defendant in Error, 

RRROR TO GIRCUIT COURT OF 
ve, 
COOK COUNTY. 

SAMIR SPITZER, 

Plaintiff in Error, 


MR, JUSTICE MeSURELY DELIVERED THE OPINION OF THE COURT, 


Judement by default fer $111 was entered by a 
Justice of the Peace in Ladranze, Uilineis, against defendant, 
He appealed to the Cirenit court, which ordered the appeal dine 
missed, By thie writ of error defendant seeks the reversal of 
that order, Plaintiff dees not appear in this court. 

The record shors that when the ease Was called for 
trial defendant's attorney moved that it be continued on the 
ground that the defendant was out of town, but the court denied 
the motion and ordered the case held for trial; when it was 
reached, defendant's motion was renewed and denied; thereupon 
the attorney for vlaintiff stated te the court that the former 
attormeys for the visintiff had withdraw from the case; that he 
now represented the plaintiff; that he wes unfarmilior with the 
ease and would like te have the eause continued. Mowever, the 
sourt ordered the defendant to preseaecd with his case, ant when 
his attorney again aucgssted that the ease be places on the 
passed ease calendar the court refused and ordered the defend- 
ant's appeal diswissed. ‘The next day a stipulation supported 
by affidavit was Presented to the court, wherein both parties 
agreed that the order dismissing the appeal should be set aside. 


The court, however, refused to recognize the stipuiation. 


The order dismissing defendant's appeal was 
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erroneously entered. It is the long established rule that on 
appeal from a justice's court the ease stands de nove tor trial 
and the burden is upom the plaintiff te proceed with his cave, 


Defendant may stend mute and compel the plaintifr to prove & cause 


of action, It hac been definitely so held in Langenham +. 
Btickney, 90 111. 361; Michelberger v. Garvin, 7 I21. App. 129; 


Brown v, Cook, 37 112. App. 608 The appeal had been perfected 
under the statute and the case stood for trial as any other case 
on the celendar., It may not have been ready for trial, but that 
Was no ground for dismissing defendant's appeal. If the plaine 
tiff himself was not ready for trial, as was apparently the ease, 
the proper order would have been to dismiss the case, as in any 
Like case called for trial, 

After the appeal had been perfected an’ the case was 
awaiting trial in tne Cireuit court, on motion of the piaintirfr 
J, H. Kapian was substituted for the Dectors Service Corps, Inc., 
@& corporation, as plaintiff. We knew of no rule wiich permits 
such substitution, In Tongelin v. Kneli, 227 ili. App. 317, it 
was held that Section 74 of the old Justice of the Feace Act was 
mot repealed by the Act of 1895. This section provided that on 
appeal from a judgment in the justice's court, the plaintiff in 
the justice's court shall be the plaintiff on the trial on appeal. 
Counsel pertinently asks - In which ease snowld the preucedende issue? 
It could not be in Doctors Service Corps, Ine. v. Spitzer, because 
by the order of substitution this case cexrsed to be. And it could 
not issue in Kaplan v. Spitzer because there is ne judgweut in 
euch case, it was clearly wrong to substitute Kaplan for the 
Destora Service Corps, Inc., ae plaintifi, Butler v, Ritter, 338 
Til. App. 189. 

Another point is raised touching the procecdings be- 


fore the Justice of the Peace, but as the trial in the Circuit 
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court is de novo the reguiarity of the proceedings before the 
Justice is not in issue. 

For the reasons sbove indicated the order dismening 
the defendant's snnenl is reversed and the cause remanded, 


REVERSED AND REMANDED. 


Matchett, P. J7., and O'Cennor, J,, coneur. 
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JULIA PALES, 
Defendent in Grror, 
! BRROR TU CIRCUIT COURT OF 


GOUR COURTY. 


¥S. 


WALTER PALES, 
Plaintii?’ in Grror. 


ER, JUSTTOH NeStRELY DELIVERED THR OPINION OF THE COURT, 


By writ of error the defendant, Walter Pales, seeks 
the reversal of a deeree eutered in a divoree proceeding. GCom- 
piainant sought a diverce on the grounds of repeated eruelty and 
habitual drunkenness, snd upon hearing these allegations were 
gustained, The defendant does mot question the deeree in this 
Yespect. 

Sy ani amended bili complainant agserted that cer- 
tain real estate was held in the name of her nusband and that she 
had wereed, earned ana saved meat of the money wnica was used in 
the purchase of the same, and tuerevore she had a substential ine 
terest in the property, and esked that upon a final nearing it 
be decreeats Ker as her sole property. 

‘The decree so found and held that logs 7 and 8, 
bleck 2 in Bond's subdivision, si the northeast quarter ef Seco 
tion 23, Townshiy 37 north, Range 13 east of the Third Principal 
Meridian, situated in the Viliave of hiount Greenwood, Caok 
County, Illinsis, was the sole property oi said Julia Pales, and 
the interest of said Walter Peles in the sane was avarded and 
d¢eresd to the said Julia Pales, and it was ordered that vreper 
d¢ads of conveyance be made by Velter Paies within five days ef 
the entry of the desree, ond upon his failure to de so, then 
G. Areh Williams, 2 master in chaceery, Was ordered to make such 


decés. The defendant questions enly that portion of the decree 
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@icpocing of the real eatate. 

The deelsion of the case presents to use the dienosi- 
tien of a freehold, This court has me jurisdiction to dispose 
of a freehold. Section 25, chapter 37, Illinois Statutes, Under 
sueh cirewmstances, it is our duty to trancfer the cause to the 
Supreme Court, which ie accordingly done, Section 162, chepter 
110, lilinois Statutes, 

CAUSE TRAKSFERRED TO THE SUPREMS COURT. 


Batchett, *. J., oma U'Cennor, J., concur. 
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ADOT, 


a b | S| (8) » © 
RAMA MN TNAAPEP: DRG acy a. QF A GLAS ANS 0 ee, 


AT A ae THE Al SPELLATE COURT, 


held ap Ottaw Janae ony yee Me\fifth day of April, in 
ear of our Lord one\thou nine A rao and twenty-seven, 


a for the Second District of the State of Illinois: 






Present--The Hon. THOMAS M. JETT, Presiding Justice. 
Hon. NORMAN L. JONES, Justice. 
FRANKLIN H. BOGGS 
Hon. KMEWSTWSXAXXPARTLOW, Justice. 


JUSTUS L. JOHNSON, Clerk. 


FLOYD S. CLARK, Sheriff. 
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Clerk's office of said Court, in the words and figures 
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CHARLES R. LYON and 
WILLIAM I, LYON, 


Appellees, 
-vVs- Appeal from the Circuit 
OSCAR RUBIN, MOSES H. RUBEN, Court of Lake County. 
ABRAHAM M. RUBIN, SOL RUBIN and 
RUBIN'S DEPARTMENT STORE, a 
Corporation, 


appellants. 


Jett, Bs a. 

This is a foreible entry and detainer proceeding 
brought by Charles R. Lyon and William I. Lyon, appellees, against 
Oscar Rubin, Moses H. Rubin, Abraham M. Rubin, Sol Rubin and 
Rubin's Department Store, a corporation, appellants, in the Circuit. 
Court of Lake County, for the recovery of the possession of a 
department store building in Waukegan, Illinois. 

Appellants entered into the possession of the department 
store building under a lease which con aimed covenants against waste, 
injury and material alterations thereof, ~The lease also contained 
@ provision for a renewal, conditioned upon the full and faithful 
performance of all of the conditions of the lease by the appellants 
and also the giving of a certain notice in writing by them prior to 
the expiration of the term provided for in the original lease. The 
provisions of the lease relative to the right of renewal by the 
appellants reads as follows: 

Clause 2. "At the end of the term of this lease, 
provided no default has been made by said second parties, 
said second parties shall have the option of extending 
and renewing this lease under the same terms and con- 
ditions as herein contained, but providing for a rental 
of Seventy Two Thousand Dollars (372,000. ) payable in 
monthly installments of Six Hundred Dollars ($600.); 
said extension to be for a period of ten (10) years from 
the date of the expiration of this demise, but said 
parties of the second part shall serve said parties of 
the first part, or either of them, with a written notice 


of the exercise of said option of renewal not later than 
one (1) year before the expiration of this demise, and in 
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ease of the failure of said second parties so to do, 
the option hereby given shall cease and determine." 


Within the time prescribed by said clause 2 of said 
lease appellants pad written notice to appellees that they would 
avail themselves of the renewal privilege mentioned in the lease. 
Appellees thereupon served a written notice upon appellants that they 
would not renew the lease because of certain defaults and alterations 
of appellants of the department store building in question, and 
appellees expressly called the attention of appellants to the pro- 
Vision of the eleventh paragraph of the lease which is as follows: 

"Nor shall the receipt of said rent, or any part 
thereof, or any other act in apparent affirmance of the 
tenancy operate as a waiver of the right to forfeit this 
lease and the term hereby granted, for the period still 
unexpired, for any breach of any of the contents herein." 

Appellants made some material alterations. They paid the 
rent promptly when due. The alterations were known to appellees at 
the time they received the payments of rent. Appellants do not deny 
having made material alterations of the puilding but they insist 
that appellees with knowledge of such alterations accepted the rent; 
that their conduct constituted a waiver of the breaches complained 
OY enh estopped them from setting up said breaches as a ground for 
their refusal to renews 

Very exhaustive briefs and arguments have been filed by 
the appellants in suppart of their contention that tre conduct of 
appellees in accepting the rent constituted a waiver of the breaches 
complained of and that such conduct estopped appellees from setting 
up said breaches as a ground for the refusal to renew. 

Owing to the provisions of Ghamse 11 of the lease hereto- 
fore set out we do not d@eem it necessary to discuss the question of 
waiver as contended for by the appellants. According to our view 
the parties to this lease had a right to agree that the acceptance 
of rent should not sonstitute a waiver of any breach of the contract 


and in as much as they entered into such an agreement appellants 


cannot now be heard to say that the mere payment of rent constituted 
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a waiver of their several breaches. The general rule that an 
acceptance of rent after a know breach waives the right of for- 
feiture is based upon the theory that by accepting rent the landlord 
evidences an intention to overlook the breach and waive the for- 
feiture. But where the contract expressly provides that the 
acceptance of rent will not be construed by the parties as a waiver 
of the breach and the right of forfeiture the courts will not apply 
the general rule above stated but will adhere to the intention of 
the parties as expressed in their contract. 

In volume 35 C.J. 1081 the following rule is 
announced. 

"The right to a renewal or extended term may be 

conditioned expressly upon definite contingencies and 

such a provision is binding upon the parties. . 

* * * Whatever conditions may be imposed by leases of 

this character must be performed otherwise there will 


pe no renewal or extension". 


In volume 18 Am. and Eng. Ency. of Law at page 692 it 


is said: 

"The lessee's right to a renewal is often 
expressly made conditional on his performing his agree- 
ments in the lease, and of course the performance by the 
lessee of such agreements then becomes a conditional 

: precedent to his right to call for a renewal." 


We think this doctrine is.supported by the rule announeed 

in Vintaloro vs Pappas et al, 310 Ill. 115 where it is said: 
"There is no legal objection to a provision 

in a lease that the acceptance by the lessor of the 

amount of the rent each month during the pendency of a 

suit for possession shall not be a waiver of the right 

ef forfeiture upon which the suit is based nor affect 

the notice of the suit nor the judgment." 

Although the lease does not expressly say that payments 
may be received for use and occupation instead of rent, yet the 
prineiple is the same. There can be no good reason, in our opinion, 
advanced why the parties to a eontract cannot stipulate thet mere 
payment of rent shall not operate as a waiver. 

Complaint is made to the giving of instructions on the 
part of appellees and to the refusal of instructions offered by 


appellants. Instruction No. 8 sivén on the part of appellees is 
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particularly objected to. It is as follows: 
"The court instructs the jury that if you 

pelieve from the preponderance or greater weight 

of the evidence that between July 1, 1915, and 

May 31, 1925, the defendants failed to maintain 

and keep in repair the private telephone system 

referred to in said lease, then your verdict 

should be for the plaintiffs, even though the 

evidence shows that the plaintiffs accepted rent 

after they had knowledge of such failure, if any." 

After an examination of instruction No. 8 together with 
the facts as disclosed by the record in this proceeding, we are of 
the opinion that the court did not err in the giving of said 
instruction. The lease provides that the telephone system should 
‘be maintained and kept in repair by appellants. The evidence shows 
that appellants tore it out and did not thereafter maintain it. 
This is an undisputed breach against the material alteration 
provision of the lease and the instruction properly stated the law. 

Appellants insist that the court erred in refusing to 
give refused instruction Nos. 1 and 2 offered by them. We have 
examined these instructions and we are of the opinion that no error 
was committed in their refusal. 

We have examined the other reasons assigned by appellants 
for a reversal and have concluded that they are not well taken. 

We conclude, therefore, that no revers@#® error was com- 
mitted on the trial of this cause and that the judgment of the 
Circuit Court of Lake County should be affirmed which is accord- 
ingly done. 

Judgment affirmed. 
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STATE OF ILLINOIS, |... 
SECOND DISTRICT f I, JUSTUS L. JOHNSON, Clerk of the Appellate Court, in 
and for said Second District of the State of Illinois, and the keeper of the Records and Seal thereof, 


do hereby certify that the foregoing is a true copy Of the: 
LntEn 





of the said Appellate Court in the above entitled cause, of record in my office. 


In Testimony Whereof, I hereunto set my hand and affjx the seal of 
said Appellate Court, at Ottawa, this. ae ae day of 


in the year of our Lord one thousand 
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AT A TERM OF THE APPELLATE COURT, 


Begun andyheld at Ottawa, on Tuesday, the i day of April, in 
| RN ee 
the yyear of our Lord one thousand nine }f 






undred and twenty-seven, 


wo 


Pres ny--The Hon. THOMAS M. JETT. “Presiatn 


P Lo « L. JONES, Justice. 














Justice. 
JUSTUS L. JOHNSON, Clerk. 
FLOYD S. CLARK, Sheriff. 
BE IT REMEMBERED, that afterwards, to-wit: On e/a 


the opinion of the Court was filed in the 
Clerk's office of said Court, in the words and figures 


following, to-wit: 
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7692 32. 
EDWIN F. LAWRENCE, 
et al, 
Appellants, 
~vs- Appeal from the Circuit 
LELIA S. WOLFERSPERGER, Court of Whiteside County. 
Executrix of the Last Will 
and Testament of AARON A. 
WOLFERSPERGER, deceased, et al, 


Appellees. 


Jett, P. J. 

This appeal involves the question of priorities 
among numerous creditors who have filed claims against the 
Estate of Aaron A. Wolfersperger, deceased. 

Aaron A. Wolfersperger was an attorney in the firm 
of Wolfersperger and Stager who practiced their profession at 
Sterling, Illinois. Wolfersperger also did an extensive business 
as a loan broker. 

Lelia S. Wolfersperger is the executrix of the Will 
of the said Aaron A. Wolfersperger, deceased, and his surviving 
partner John M. Stager is the attorney for the estate. 

It appears that Wolfersperger in his lifetime was 


guilty of various frauds in his dealings as a broker with his 


ee 





clients and in the lendivg of money &@ them. Many of the gidtns 
filed against the estate were for money due from Wolfersperger 

as a result of his dishonest transactions. An examination of the 
eeatreus claims filed shows a variety of transactions and they 
may be divided into three groups; the investors who merely left 
their funds with Wolfersperger and took his personal note at a 
specified rate of interest without security; those who bought 
notes secured by morteawes but did not take the securities with 


them and ultimately cither found there was. no such loan in ex=- 
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istence or that several parties had bought the same mortgage or 
that the borrower had paid off the loan and Wolfersperger had 
converted the money to his own use instead of satisfying the 
obligations; other claimants are the borrowers who went to 
Wolfersperger and paid off their obligations but without securing 
the cancellation of their notes or the release of their mortgages 
and now find them held by other parties who claim the right to 
collect again. 
A number of appellants claims were presented to Stager 

and he made out the statement of the claim to be filed in the 

County Court, The claims of appellants presented to other 
attorneys and prepared by them were handed to Stager. He endorsed 
on the claims of appellants the notation that they should be 
allowed as of the fifth class. The blank form consent to allowance 
and classification was then signed by the executrix. The claims 
were forwarded to the county clerk at Morrison with the request 
that they be presented to the County Judge. When they were so 
presented the County Judge was in doubt about the correctness 

“of the classification and after some communications with Stager 
the claims were allowed as of the fifth class or to re- 
Classification". Later, at a subsequent term a Sees number of 
other claims were filed and allowed as of the sixth class and 
when these latter claims were presented attorneys representing 
said claimants made objections to the classification of the 
claims of appellants and filed petitions for a re-classifieation. 
Upon a hearing appellants claims were re-classified as of the 
sixth class and an appeal was prosecuted to the Cireuit Court 

. where the order of re-classification was affirmed. Appellants 
have prosecuted a further appeal to this court. 

It is the contention of appellants that the classifica- 

tion of the fifth class is a final and irrevocable order of the 


County Court which can be reviewed only upon appeal and cannot 
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be amended or changed by the County Court at a subsequent term. 

It is insisted by appellees that the order was an interlocutory 
one; that it was procured by fraud and that it was entered with 
the understanding the classification might be definitely determined 
after the year for filing claims had elapsed. It is also claimed 
that the appeal to the Circuit Court was not properly effected and 
that this appeal should be dismissed. 

After an examination of the record we take a different 
view from that advanced by either appellants or appellees. There 
is no question that appellants claims do not belong to the fifth 
class. The record does not show that the classification was the 
result of fraud. The County Judge had some doubt about the proper 
Classification as shown by the communications he had with the 
attorney representing the executrix of the estate of the deceased. 
There may have been a mistake of law but there was no mistake as 
to fact. If the order of the County Court is final then this ease 
must be reversed. From what is disclosed by the record we are of 
the opinion the orice’ entered a conditional judgment of the 
classification. That is to say the claims were,vallowed as of the 

fifth class provided such classification was not thereafter changed. 
In our opinion this phraseology does not make the judgments of 
allowance interlocutory; The claims were definitely allowed for a 
specified amovnt. The only uncertainty about the judgments is in 
the elassification of the claims. So much of the order which 
pertains to classification is a nullity and there was in fact no 
classification made. 

In MeCall et al v. Lee, 120 Ill. 261, it is held that 
it is not reversible error for a court to fail to make a classifi- 
cation. At page 266 the court among other things said:- 

"It is said, that the judgment of the Cireuit 

Court is erroneous in not determining the class, to 

which appellee's claim belongs, in accordance with 

Section 70 of chapter 3 of the Revised Statutes. The 

Circuit Court undoubtedly has the right to direct the 

classification of claims, (Darling et al. v. McDonald, 

101 Ill. 370,) but we do not think, that the failure 


to do so, in this case, makes the judgment erroneous. 
The statute itself fixes the class, to which the claim 
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belongs, and the direction, that it be paid in the 

"due course of administration," means, that it shall 

be paid as, and pro rata with, other claims of that 

class, out of the assets administered." 

There is nothing in the record to show that the claims 
of appellants belong to the fifth class, and the stipulation that 
the monies were not held by the decedent either as an express or 
as a technical trust, and all the other matters show by the 
‘record lead to the conclusion that the claims should have been 
placed in the sixth class according to the order of the County 
Court of Whiteside County. 

In view of our conclusion it is unnecessary to discuss 
the sufficiency of the appeal from the County Court to the Circuit 
Court. 


The judgment of the Circuit Court is therefore affirmed. 


Judgement affirmed. 
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STATE OF ILLINOIS, } 


>Ss. 


SECOND DISTRICT I, JUSTUS L. JOHNSON, Clerk of the Appellate Court, in 
and for said Second District of the State of Illinois, and the keeper of the Records and Seal thereof, 





do hereby certify that the foregoing is a true copy of the . 





of the said Appellate Court in the above entitled cause, of record in my office. 


In Testimony Whereof, I hereunto set my hand and affix the seal of 


said Appellate Court, at Ottawa, this day of 
a the year of our Lord one thousand 
nine hundred wenty- 
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AT A TERM OF THE APPELLATE COURT, 

Begun and held at Ottawa, on Tuesday, the fifth day of April, in 

the year of our Lord one thousand nine hundred and twenty-seven, 


within and for the Second District of the State of Illinois: 


Present--The Hon. THOMAS M. JETT, Presiding Justice. 
Hon. NORMAN L. JONES, Justice. 
FRANKLIN H. BOGGS 
Hon. AUGUSTUS A. PARTLOW, Justice. 


JUSTUS L. JOHNSON, Clerk. 


FLOYD S. CLARK, Sheriff. 











BE IT REMEMBERED, that afterwards, to-wit: On 


“SEP 29 i927 the opinion of the Court was filed in the 


Clerk's office of said Court, in the words and figures 


following, to-wit: 
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People of the State of Illinois 


Defendant in Error, 
Error to The 
-Vs- County Court of Du Page 


County, Illinois. 
Fred L. Rupel, 


a ee ee 


Plaintiff in Error. 


Jett, P. Jd. 


The State's Attorney of Du Page County filed 
an information against Fred L. Rupel, Plaintiff in error, 
and Martha Rupel, consisting of thirteen counts, in which 
he charged the said Fred L. Rupel and Martha Rupel with 
violations of the Illinois Prohibition Act. 

All of the counts of the information, with the 
exception of the first and seventh, were nolled before the 
trial. The cause was tried upon the first and seventh 
counts. The first count charges the unlawful sale of in- 
toxicating liquor and the seventh count charges the unlaw- 
ful possession of intoxicating liquor. A plea of not quilty 
was entered by the said Fred L. Rupel, and Martha Rupel. A 
jury trial was had and a verdict returned finding Fred L. 
Rupel, plaintiff in error guilty and finding Martha Rupel 
not guilty. Motions for a new trial and in arrest of judgment 
were over-ruled and a fine of $200 was imposed ufider the first 
count and a fine of $100 under the seventh count. 

To reverse the judgment this writ of error is 
prosecuted by Fred L. Rupel, the plaintiff in error. A mumber 


of reasons are assigned by the plaintiff in error fora 


reversal of the judgment. 
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The record discloses that on the first day of 
May, 1926, John Murphy, a truck driver, stopped at a hotel 
occupied and operated by plaintiff in error in the City of 
Wheaton in Du Page County, Illinois, and asked plaintiff in 
error if he could get him a pint of whiskey. Plaintiff in 
error inquired of Murphy when he wanted it and Murphy 
arranged to come back that night to get it. At about 7:30 
o'clock that evening Murphy returned to the hotel and asked 
plaintiff in error if he had the whiskey. Murphy was told, 
by plaintiff in error, to walk back to the washroom where 
he would give it to him. The washroom was up a narrow hall- 
way in the same building. Murphy waited in the washroom a 
short time and then plaintiff in error came in and gave him 
a pint bottle of whiskey, whereupon Murphy paid plaintiff in 
error with a five dollar bill and received three one-dollar 
bills back as change. The change was paid by plaintiff in 
error from the cash register in the main room of the hotel, 
Murphy took the bottle containing the whiskey and delivered 
the same to Chief of Police Sullivan of Wheaton who labelled 
it and placed it in a locker in his office. 

Murphy is corroborated by Sullivan. Sullivan 
testified, niga’ other things, that he knew John Murphy and 
saw him on the evening of May lst, 1926; that he was a truck 
driver, that at about 7:30 o'clock on that evening Murphy 
prought him a bottle of whiskey, the bottle of whiskey being 
the one offered in evidence. Sullivan identified the bottle 
ef whiskey as the one that was delivered to him by Murphy 
on the evening in question and identified it ws the one that 
was put away by him after it was delivered to him by Murphy. 

It appears that on May 4, 1926 a complaint was 


filed and a search warrant was issued commanding that the 
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no 
Sheriff of said county search the premises of plaintiff in 
error. The record further discloses that on the fifth day of 
May, 1926, at about nine o'clock in the evening, the officers 
raided the premises of the plaintiff in error and seized 
certain intoxicating liquors, vessels and won hauls described 
in the return of the search warrant as "ypint imitation brandy, 
1 pint bottle containing + pint of whiskey, 1 empty two-quart 
pottle, 1 empty gin bottle." The evidence shows that during the 
progress of the search one of the raiders, namely, Vehouns ti, 
had a conversation with plaintiff in error, in which plaintiff 
in error informed McDonnell that the "stuff had been dumped out 
by his wife as soon as the officers eame in"; when asked by 
McDonnell as to what had been dumped out plaintiff in error 
replied "just a little moon." Plaintiff in error also said 
to the officers "there is a little gin down there also." 

The bottles, containers and liquor seized by the 
raiding party were taken to the sheriff's office. The record 
discloses that the contents of the bottles obtained on the 
raid and also of the bottle Murphy purchased from plaintiff 
in error, were analyzed by a chemist and that the analysis 
disclosed that the bottle of whiskey purchased by Murphy 
contained 22.4% of alcohol by volume. The contents of two 
of the bottles taken in the raid disclosed that they contained 
32.7% and 31.3% of alcohol by volume respeétively. The 
ehemist testified that the three exhibits, being the bottle 
purehased from plaintiff in error by Murphy and the two taken 
in the raid, were diluted whiskey and were intoxicating. 

The only evidence offered by the plaintiff in error 
was the complaint for the search warrant, the warrant and the 
proceedings pefore the Justice of the Peace and the testimony 


of the witness, Edward L. Karas, who testified that he kad 
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known the plaintiff in error and Mrs. Rupel about two and 
one-half years and that their general reputation as peaceful 
and law-abiding people in the community was good. 

It is the contention of the plaintiff in error 
that it should have been alleged in the information that the 
liquors charged to have been sold and possessed by the plaintiff 
in error were fit for beverage purposes and that, if it was 
necessary to so charge it followed that it should be proven, 
The rule is, as we understand it, that a count in an indictment 
charging unlawful possession of intoxicating liquor for the 
purpose of sale, need not allege that the liquor was fit for 
beverage purposes as the term “intoxicating liquor" signifies 
that it is potable and fit for beverage purposes. The People 
of tne State of Illinois vs. Cioppi, et al., S22 Ill. 353. 

A charge of violation of the Prohibition Act, in 
the possession and sale of intoxicating liquor need not 
specify the kind of liquor sold nor allege that it was fit 
for use as a beverage as the statute has defined the term 
"intoxicating liquor" and a defendant so charged with violation 
of the statute is sufficiently informed of the nature of the 
charge. The People of the State of Illinois vs. Alfano, 
$22 111. 384. 

We are of the opinion that it was not incumbent 
upon the prosecution to allege that the intoxicating liquor 
was fit for beverage purposes. TS it was not recuired of 
the people to so allege it in the information, it necessarily 
follows that they were not required to make that proof. 

It is contended by the plaintiff in error that 
the court erred in admitting the evidence taken by virtue of 
the seareh warrant, for the reason that the search warrant 
was not a valid one. No motion was made to quash the writ 


or have the evidence taken by virtue of the search warrant 
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impounded. Neither is he in a position to question the admis- 
sibility of the evidence taken under the search warrant. It is 
insisted that the evidence does not show guilty intent in con- 
nection with the possession of the liquors in question. It was 
@ question of fact for the jury to determine whether or not the 
plaintiff in error was guilty or not guilty of the charges 
alleged against him ix the information. If the jury believed 
the testimony offered on the part of the prosecution they were 
authorized to return the verdict they did. 
, Plaintiff in error insists that the verdict returned 
by the jury was faulty in that it did not specify each count 
on which the conviction was based. Our attention has been 
called to a number of authorities béaring on this alleged 
error. We have examined them and they are not in point and 
cannot be relied upon as sustaining the position of plaintiff 
in error under the facts in this cause. 
; It will be remembered that the original information 
consisted of thirteen counts; with the exception of the first 
and seventh, they were nolled by the state's attorney before 
the trial. The jury returned the following verdict: "We, 
the jury, find the defendant, Fred L. Rupel, guilty in the 
manner and form as charged in each and all of the counts of 
the information herein." Since there were only two counts in 
the information, the first and seventh, the finding of the 
jury is an intelligent one and was broad eneugh to include and 
did include each of the two counts in the information on which 
the trial was had. 
It was insisted that the court erred in refusing 
to give the follwing instruction offered by the plaintiff in 
error: “If the jury believe from the evidence in this case 


that defendants, prior to the date mentioned in the information, 
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fa 
bore among their neighbors and with the people among whom they 
were acquainted, a good reputation as peaceful and law-abiding 
citizens, then they are instructed that such good character 
and reputation is proper for the consideration of the jury in 
determining the guilt or innocence of the defendants, and in a 
ease where proof of the defendants' guilt is not clear, such 
evidence of good character should generate a doubt in the 
minds of the jury of the defendants' guilt." 

The instruction as offered told the jury that good 
character and reputation was proper for consideration of the 
jury in determining the guilt or innocence of the defendants, 
and in a case where proof of the defendants’ guilt was not 
clear, such evidence of good character should generate a 
doubt in the minds of the jury of the defendants' guilt. We 
are of the opinion that the instruction was erroneous, and 
that it did not announce a correct rule... In People vs. Fisher, 
.295 Ill. 250, the court, in discussing a similar instruction 
said: "Sueh reputation neither tends to prove guilt or 
innocence, but is proper evidence to be considered by the jury 
and may be sufficient to raise a reasonable doubt of a defend- 
ant's guilt when charged with crime." The instruction is 
objectionable in that it invaded the province of the jury by 
informing them that such evidence should generate doubt in the 
minds of the jury. We think the instruction was properly 
refused by the court. 

It is urged by the plaintiff in error that he did not 
have a fair and impartial trial as evidenced by certain 
observations from the bench by the court. The remarks complained 
of were made by the court after the verdict had been returned 
by the jury and after the motions for a new trial and in arrest 


of judgment had been denied. We are unable to agree with counsel 
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Pa 
for plaintiff in error that the remarks of the court complained 
of, which were made after the trial was had and after the motions 
for a new trial and in arrest of judgment had been over-ruled, 
prejudiced him in any way. The court assessed a penalty under 
each of the counts of which the plaintiff in error was found 
guilty. The fines aggregate $300. The fact that the defendant, 
being fined upon two @ounts, was fined only $3500 in the 
aggregate, is evidence of the fact that the court was not 
prejudiced against the plaintiff in error. The remarks of 
the trial judge, while not complimentary to the plaintiff in 
error, evidently were not reflected in his actions, as a trial 
judge when imposing a penalty. Taking the case as a whole as 
made by the prosecution, we are of the opinion that the people 
proved a case and the jury was authorized under the evidence 
to make the finding that they did. 

No reversible error appearing, the judgment of the 
,county court of Du Page county will be affirmed, which is 


accordingly done. 


Judgment Affirmed. 
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SECOND DISTRICT 


STATE OF ILLINOIS, 
Ss. 
I, JUSTUS I.. JOHNSON, Clerk of the Appellate Court, in 
and for said Second District of the State of Illinois, and the keeper of the Records and Seal thereof, 
do hereby certify that the foregoing is a true copy of the opinion of the said Appellate Court in the above 
entitled cause, of record in my office. 


In Testimony Whereof, I hereunto set my hand and affix the seal ot 





said Appellate Court, at Ottawa, this day of 





in the year of our Lord one thousand 





nine hundred and twenty- 





lerk the Appellate Court 
(53761—8M—1-27) Clerk of the Appellate Cour 
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AT A TERM OF THE APPELLATE COURT, 
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Begun and held at Ottawa, on Tuesday, the fifth day of April, in 
the year of our Lord one thousand nine hundred and twenty-seven, 


within and for the Second District of the State of Illinois: 


Present--The Hon. THOMAS M. JETT, Presiding Justice. 


Hon. NORMAN L. JONES, Justice. 
FRANKLIN H. BOGGS 





Hon. #=36653555>5>>>5>>23255oF = Justice. 








JUSTUS L. JOHNSON, Clerk. 


FLOYD S. CLARK, Sheriff. 








BE IT REMEMBERED, that afterwards, to-wit: On 
“SEP 29 1927 the opinion of the Court was filed in the 
Clerk's office of said Court, in the words and figures 


following, to-wit: 
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April Term 1927. 


The County of Whiteside, a Body ) 
Politic and Corporate, in the ) 
State of Illinois, 
Appellant. ) 
) Appeal from the 
-vs- ) Cireuit Court of Lee 
) County. 
The County of Lee, a Body Politic ) 
and Corporate, in the State of ) 
Tllinois, 
Appellee, ) 
Jett, P. Jd. 


This is a suit instituted by Whiteside County, appellant, 
against Lee County, appellee, to recover from Lee County a Pro- 
portionate share of the money laid out and expended by the appei- 
lant in repairing and painting the Howland Creek Bridge which 
“gonstitutes a part of a public highway alleged to be within 
eighty rods of the county line which divides the counties of 
appellant and appellee. The declaration consists of one count = 


and is as follows: 


"First Amended Declaration sets forth that 
the Howland Creek Bridge was located in White- 
side county and that it was necessary to repair the 
bridge by painting the steel, removing the old 
plank floor, furnishing and installing a new 
three-inch ecreosoted pine floor, with an asphalt 
paint coat wearing surface; that Lee County was 
properly notified of the necessity of such 
repairs and requested to pay its proportionate share 
of the expenses; that Lee County refused to pay 
its proportionate share; that Howland Creek 
Bridge is on a road used as a public highway 
within eighty (80) rods of the County line in 
Whiteside County that divides the political 
subdivision of the County of Whiteside from the 
County of Lee; that the statutory laws of the 
State of Illinois as set forth in Chapter 121, 
Paragraph 41, of the Smith-Hurd Illinois Revised 
Statute, states that the bridges and culverts on 
roads on county lines and on roads within eighty 
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(80) rods of county lines shall be built and 
repaireé by such Counties, and the expenses of 
such construction and repair shall be borne in 
proportion to the assessed value of the property, 
real and personal, in the respective counties 
according to the lagtest preceding equalized 
assessment thereof prior to such construction or 
repairs; that the construetion and repairs on 

the Bridge were reasonable in kind and cost} 

that Lee County refused to make the repairs or 
pay its proportionate share of the expense of 
construction and repairs; that the total cost 

of making the repairs was Hight Hundred Sixty- 
Seven and 50-100 Dollars ($867.50)3 that forty- 
nine (49) per cent should be paid by Whitesidé 
County and fifty-one (51) per cent should be paid 
by Lee County; that Whiteside County repaired 
said bridge and paid for the same; that a state- 
ment of expenses was submitted to the County of 
Lee and request made for payment; that the County 
of Lee failed and refused to pay its proportion- 
ate share of such expenses and still does refuse, 
therefore it brings its suit." 


To the declaration the appellee pleaded the general 
issue, The trial was had by the court without the intervention 
of a jury, and a finding had in favor of appellee and this 
appeal followed. 

It appears from the record that Whiteside County and 
Lee County, adjoin, Whiteside County being west of Lee County. 
There is a public highway, a portion of which is wholly within 
Whiteside County, in which portion of the highway there is a 
pridge known as the Howland Creek Bridge. It became in need of 
repairs. lLee County was notified of the necessity of such 
repairs and requested to pay a proportionate share of the ex- 
pense. Lee County refused to pay a proportionate share. The 
repairs were made at an expense of $867.50, and in view of the 
taxable property in each of the counties, it is the contention 
of Whiteside County that it should pay only forty-nine per cent 
of the cost of said repairs and that fifty-one pereent should 
be paid by Lee County. The record further discloses that after 
Whiteside County had repaired said bridge and paid for the same 


a statement of the expenses was submitted to Lee County and a 
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= em 
request made for payment; that the said County of Lee refused 
and failed to pay any portion of the expense and the result was 
the institution of this proceeding. 
The result of this suit depends upon the construction 
to be placed on Paragraph 41, Chapter 121, Smith-Hurd Statutes, 
which reads as follows: 


"Bridges or culverts on roads on county lines, 
and bridges or culverts on roads within eighty rods 
of county lines shall be built and repaired by such 
counties and the expense of such constructions»and 
repair shall be borne in proportion to the assessed 
value of the property, real and personal, in the 
respective counties according to the last preceding 
equalized assessment thereof prior to such con- 
struction or repair. 

And when any county desires to construct or 
repair any such bridge or culvert and has appro- 
priated its share of the cost of constructing or 
repairing the same, it shall be the duty of such 

- other county to make an appropriation for its 
proportionate share of the expense of such con- 
struction or repair, And if the other county fails 
or refuses to make such appropriation, any court of 
competent jurisdiction, upon a petition for that 
purpose, shall issue an order to compel such other 
county to make such appropriation; or the county 
whieh has made its appropriation, may, after giving 
due notice to the other county, proceed with the 
construction or repair of the bridge or culvert, 
and, if the construction or repair is reasonable in 
kind and costs, recover from the other county, by 
suit, such proportionate share of the expense as 
the other county is liable for, with costs of the 
suit and interest from the time of the completion 
of the construction or repair; but, if the expense 
of the construction or repair of the bridge or 
culvert is unreasonable then the county may re- 
cover only the other county's proportionate share 
of an amount equal to a reasonable expense for 
the construction or repair." 


It is not claimed that the road in question is 
entirely within eighty rods of the county line between the 
counties of Whiteside and Lee. The road is of the width of 
sixty feet. The bridge is located west of the center of the 
road. This fact is not disputed. The record discloses that a 
point eighty rods due west from the county line dividing the 
two counties, will not include any part of the bridge, but will 
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inelude about twelve and a half feet of the road. In obher words, 
there is but a part of the public highway or road on whieh said 
bridge is maintained that comes within the eighty rods limitation. 

It is the contention of the appellant that when the 
Legislature used the words "on a road within 80 rods of a county 
line", it meant that if any portion of the road was within eighty 
rods, that a bridge built on that road should be built at the ex- 
stele of both counties proportionately; that the purpose of the 
legislation was to fix a liability on adjoining counties where, 
in all probability, such county derived a proportionate benefit 
from the use of the pridge, and to say that the entire road must 
be witein the eighty rods point before it could come within the 
meaning of the statute, would, in effect, do away with the in- 
tent of the Legislature in the passage of the act. 

It is contended by appellee, that it was the intent 
of the Legislature, when enacting said Statute, that it should 
be restrictive in its appliv:ation to bridges on roads on county 
lines and bridges on roads leading from one county to another, 
and within said prescribed limit of eighty rods from the county 
line dividing such counties; and that the duty to repair such 


bridges would be, in such cases, but a correlative of the 


beneficial use of said bridges by the public, the inhabitants 


of said counties, which in this proceeding, would be the in- 
habitants of Whiteside and Lee Counties, and the repairs and 
upkeep of same properly chargeable, under the statute, to both 
counties. However, the Howland Creek Bridge and the road on 
which it is located, in the instant case, it is insisted by 


appellee, does not fall within this class of bridges and roads, 


and, therefore, the court did not err in so finding. The only 


question is whether or not, under a proper interpretation of 


are 
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a 
the Statute, Lee County can be compelled to pay a portion of the 
eost of repairing the bridge, when the entire roadway is not 
within eighty rods of its boundary. We have examined the statute 
in question and we feel that it would require a strained construec- 
tion to hold in favor of the contention of Lee County. As a 
general rule, the law does not recognize fractions or parts of 
a thing; it does not recognize a part of a day; if but an hour 
of a day has elapsed the law will consider it a whole day. We 
are of the opinion that if any part of the road only is within 
eighty rods of the boundary line, the statute in question must 
apply and it matters not whether the eighty rods point takes in 
much or little of the road. 

We conclude, therefore, that the judgment of the 
Circuit Court of Lee nantes should be reversed and the cause 


remanded, which is accordingly done. 


Reversed and Remanded. 
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7723. 55. 
Oetober Term 1926, 


Lizzie Landretto, 


Appellee, 


~~ 


Appeal from the Circuit 
-Vs- 
Court of Rock Island County. 


— 


First Trust & Savings Bank 
of Chicago,. 


Appellant, 


Jett, P. J. 

In this proceeding Lizzie Landretto, appellee, filed 
@ bill for divoree in the Cireuit Court of Rock Island County, 
against Sam Landretto, her husband, in which she charged him with 
extreme and repeated cruelty. Sam Landretto answered the bill 
and denied the charge of cruelty, and filed a cross bill in whieh 
he charged Lizzie Landretto with aduitery, ‘She answered the cross 
bill and said whatever she dia was with the consent and connivance 
of her husband. The First Trust & Sovings of Chicago, The American 
Trust & Savings Bank of Rock Island, were both made parties 
defendant because of an allegation that they were in possession 
of certain moneys in which the husband of the appellee, claimed 
to have an interest. 

The divorce issue was submitted to ea jury, and thé. 
jury found in favor of the appellee, on the original and cross 
bill, and decree of divorce was entered in favor of the complain-— 
ant in the original bill. The court then referred the cause to 
the Master in Chancery to take evidence and report his conelusions 
in regard to the Liberty bonds, charged to be in the possession 
of the Ameriean Trust and Savings. Bank of Rock Island, and also 


to determine the controversy over the sum of $2500.00 deposited 
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in the First Trust & Savings Bank of Chicago. 

The Master in Chancery made a report on the bonds, 
and the matter was later adjusted by the interested parties, 
and a decree entered, and the Master also made a report on the 
controversy as to the $2500.00 in the First Trust & Savings 
Bank. 

Exceptions were filed by Lizzie Landretto to the 
Master's report, which were sustained by the chancellor and 
a decree was entered in favor of appellee against the appellant, 
the chancellor holdings that the appellant should pay to the 
complainant the sum of $2500.00, fmom whieh decree the 
appellant has prosecuted this appeal. 

Meny reasons are assigned for a reversal of the 
decree. No question is involved in this appeal except the one 
involving the ownership of the $2500.00 that had been deposited 
in the First Trust & Savings Bank of Chieago. The fund in | 
question in this cause represents a part of a savings account 
deposited in the appellant bank, which was carried in the names 
of Lizzie and Sam Landretto, as a joint account. Sam Landre tto 
is an Italian and went to Rock Island to live. He took with 
him the complainant Lizzie Landretto, who was then between 
fifteen and sixteen years of age. He placed her in a house of 
ill-fame, and received and lived on her earnings for sometime 
thereafter. Lizzie Landretto was an inmate of different houses 
at different Piha. until she finally established one of her 
own, in which she kept other girls. A soft drink parlor was 
run in connection with the house of prostitution. It appears 
that the only business Sam Landretto had was the driving of a 
taxi cab; that by threats to kill her, beat her, and by other 
inhuman and cruel practices, Sam Landretto compelled Lizzie 


to turn over to him, whatever proceeds were realized in the 
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business. She was known as the owner and keeper of the 
house, and as such, on one occasion, was arrested and fined, 

The evidence further shows that the money which 
was saved by the Landrettos' was a part of the proceeds mde 
by Lizzie Landretto in her business. Sam Landretto usually 
deposited the money, and in order to protect it against 
attacks from the civil’ authorities, he placed it in different 
banks in Rock Island and under different names. It appears 
that when a considerable account had been accumulated, Sam 
and Lizzie started the deposit account in the bank of appell-- 
ant in Chieago. On August 18th, 1920, Lizzie left her husband 
on account of cruel treatment and withdrew a portion of the 
joint account. She went to Detroit and hag not lived with 
her husband since. On or about August 20th, 1920, Sam 
Landretto appeared at the bank and withdrew the balance ; 
amounting to $3535.00; he thereupon deposited all but $500.00 
of it in the same bank in his own name, under savings account 
numbered 359,505. He later withdrew $535.00 leaving a bal- 
ance of $2500.00 which is the subject of this controversy. 

It appears that sometime in December of 1920 Lizzie Landretto 
and an attorney by the name of Willis Clark appeared at the 
pank in Chicago, and endeavored to withdraw the balance of 
the account, which was then in the name of Sam Landretto. A 
Mr. Roehm, an assistant cashier, talked with them coneerning 
the withdrawal of the money; he says it was about the middle 
of December; Lizzie and her attorney Clark, say it was the 
29th of December, and it appears from the current events 
which immediately followed, they are correct about it. 
However, under the circumstances in this case, it makes 
little difference, if any, whether it was the middle of 


December or the latter part. The testimony discloses that 
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Roehm was advised that Lizzie Landretto was on her way to 
Rock Island, where she intended to start suit for divorce, 
and would attempt to get possession of the money in this 
savings account as well as certain other property, claimed by 
her husband Sam Landretto; she testified and so did Clark 
that she told Roehm the money belonged to her. 

Roehm does not deny that she made this statement 
but says that he does not recollect it. In view of the fact 
that she and her attorney had gone to the bank for the purpose 
of making claim to the deposit, it is probable that she made 
the statement. She and Clark also testify that Roehm told 
them he would not let the money be paid out within ten days, 
and not within thirty days if that much time was necessary, 
for the purpose of the contemplated proceedings. Roehm 
denied that he made any such statement, but says that he told 
them he would hold it for a few days and did so, under the 
promise that they would have a written order served upon him. 
The evidence further shows that on the day following the con- 
versation with Roehm, appellee and her attorney Clark, went 
to Rock Island, where they engaged local counsel and started 
the preparation of a bill, for a divorce. The bill was pre- 
pared and sworn to on December 31st, 1920. It was not filed 
however, until Jamary 4th. It prays for an injunction 
against Sam Landretto, and also against the two banks, seek- 
ing to restrain them from disposing of any of the money or 
property, claimed by Sam randee kb The chancery summons and 
also the injunction were served on Sam Landretto immediately; 
the summons was served on the bank on January 8th but the in- 
junetion was not served at that time. Just why it was not 
served does not appear, but it is likely that the failure to 
serve it was due to the fact that prior to the service of 


summons on the bank, and on the same day, Sam Landretto had 
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withdrawn all but $1.00 of the aecount. 

The evidence taken and reported by the Master 
consists almost entirely of depositions of the witnesses; Sam 
Landretto was not in attendance; neither did he testify before 
the Master in Chancery. The testimony discloses the state of 
facts herein above recited. 

We are convinced, from what is disclosed in this 
record that the money is the property of Lizzie Landretto; 
that the bank had ample notice of her claim; that in turning 
it over to Sam Landretto, under the circumstances as shown, 
Goes not excuse the bank from liability. The fund was in the 
savings account and not the subjeet of cheek. This fact has 
a material bearing upon the question of delay in instituting 
the proceedings, and serving the injunetion on the bank. A 
distinction is easily discerned between an account which is 
subject to cheek, and a savings account which is not subject 
to eheck. 

The by-laws of the savings Suki tution of appellant 
expressly reserve the right, as a condition of any saving 
deposit, to demand and receive sixty days notice of the in- 
tention to withdraw an account. It may be that this by-law 
is not generally enforced, but whatever the practice of the 
bank may be with reference to its enforcement, is one adopted 
by it for its own convenience and does not effect the legal 
situation. . 

In view of the knowledge the bank had of the con- 
troversy petween Lizzie Landretto and Sam, and of her clainfo 
this fund, it must be held it permitted the withdrawal by Sam 
Landretto, of the $2500.00 at its peril. 

In reaching the above conclusion, we have not 
over-looked the fact that it is the contention of appellant 
that the money deposited was the profits of prostitution and 
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other illegal business of Lizzie Landretto and Sam Landretto, 
and that a deerse for appellee involves an accounting of funds 
obtained in an wnlawful business, which it is said "eourts 
Will not enter upon." The parties were not in pari delicto. 
The verdict of the jury establishes that fact. Appellant 
insists appellee is not entitled to the money, yet it is 
assuming the position that it belonged to Sam Landretto, and 
that he had a right to it. If it was tainted money as to 
Lizzie, it certainly was as to Sam Landretto. 

If this contention of appellant is sound then 
néither of these savting; vctwithetauting what right might 
be shown to the fund, would be entitled to it~ This position 
‘of appellant is evidently an after-thought, judging from its 
eonduct in turning the money over to Sam Landretto, under the 
facts as disclosed in this record. 

Other questions are argued by appellant. We have 
investigated them and are of the opinion thet there is no merit 
in then. | 

A eross error was assigned by complainant because the 
interest was not allowed on the $2500.00, from the time of the 
notice to the appellant to the date of the decree. 

It wili be remembered that the fund was deposited in 
the names of Sam Landretto and Lizzie Landretto; and that on 
or about August 19, 1920, Lizzie Landretto was paid $2000 out 
of the joint account on her check, and the balance was paid 
to Sam Landretto on his check at a subsequent date. Since 
Lizzie Landrettc claims that the last payment of $2500.00 to 
Sam was wrongfully made as the money belonged to her, it was 
incumbent upon her to prove that fact. This in our opinion, 


she has done. It is not contended that she ever presented 
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any check or applied to the bank for payment while the account 
was in their names jointly, or presented the book in which the 
savings account was noted. Taking into consideration the 
entire record in this proceeding, we are not prepared to say 
that the court committed reversible error in refusing to 
allow interest contended for by appellee under her cross 
error. We therefore conclude thet the decree of the Circuit 
Court of Rock Island County should be affirmed, which is 


accordingly done. 


Judgment affirmed. 
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entitled cause, of record in my office. 
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Begun and held at Ottawa, on Tuesday, the fifth day of April, in 
the year of our Lord one thousand nine hundred and twenty-seven, 


within and for the Second District of the State of Illinois: 


Present--The Hon. THOMAS M. JETT, Presiding Justice. 
Hon. NORMAN L. JONES, Justice. 
Hon. FRANKLIN H. BOGGS, Justice. 
JUSTUS L. JOHNSON, Clerk. 


FLOYD 5S. CLARK, Sheriff. 











BE IT REMEMBERED, that afterwards, to-wit: On 
29 1927 the opinion of the Court was filed in the 
Clerk's office of said Court, in the words and figures 


following, to-wit: 
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7761. Sl. 
April Term 1927. 


Isaac Thomason, 


Appellee, 
Appeal from the Cireuit 
er Court of Iroquois County. 
Central Illinois Public ) 
Service Company, ) 
Appellant. 


Jett, P. J. 
This is an appeal by the Central Illinois Public 

Service Company, appellant, from a judgment rendered against it 
in the Cireuit Court of Iroquois County, in favor of Isaac 
Thomason, in the sum of $2600. 

' Sinee the appeal of this cause to this court, the 
death of Isaac Thomason has been suggested and Nettie Thomason, 
administratrix of the estate of Isaac Thomason, deceased, has 
been substituted as party plaintiff. 

This ease was before this court at the April term, 

1924, on an appeal by the defendant, appellant here, froma 
judgment rendered in the Circuit Court of Iroquois County in 
favor of Isaac Thomason for $2500 and was reversed and remanded 
on account of an erroneous instruction. On the second trial 
in the Cireuit Court of said county, the jury returned a verdict 
am favor of Isaa¢ Thomason for $3750 upon which the court entered 
judgment and again an appeal was prosecuted to this court by the 
appellant and the judgment was reversed and the cause remanded 
by reason of the admission of certain incompetent testimony on 
the part of the plaintiff. On the third trial, the jury returned 


a verdict in favor of Isaac Thomason for $2600 on which judgment 
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was rendered and this appeal followed. 

The declaration consists of two counts. The first 
averred that the defendant company, through its servants, was 
engaged in taking down certain electric wires and other appli- 
ances attached to poles, along a highway opposite a certain 
field in which the plaintiff was working and barter team of 
horses with a farm dise attached thereto; that the plaintiff, 
in the exercise of due care for his own safety, was driving said 
team of horses from a field upon the public highway, and while 
so doing, one of the defendant's acne negligently and 
carelessly permitted a cross-arm to drop from a certain pole 
from a height of twenty feet upon the ground near said team so 
that the iii became greatly frightened and ran away, causing 
the plaintiff to be thrown to the ground and dragged so that 
he was injured by said dise and lost one thumb and the use of 
his hand was greatly impaired; and that he received other great 


podily injuries. The second count is substantially the same 


-as the first, but has the additional averment that the fall of 


the cross-arm made a great noise and frightened the said team 
of horses. 

Counsel for defendant urges that the motion in arrest 
of judgment should have been sustained because of alleged in- 
sufficiency of both counts of the declaration. It is claimed 
that the defendant's servants, in dismantling the transmission 
line, were doing what they might lawfully do and that there is 
no averment in either count of any duty of the defendant to 
refrain from dropping the cross-arm at the time it is charged 
by the plaintiff that the same was dropped. 

The first count contains no averment as to noise, it 
charges that the defendant's servants negligently and carelessly 


permitted the cross-arm to drop upon the ground near the team 
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=e 
so that the team became frightened and ran away. The second 
count charges that the falling of the cross-arm made a great 
noise and frightened the horses so that they ran away. It 
does not expressly aver that it was the duty of the defendant 
not to so drop the cross-arm, and occasion 3 noise that would 
likely cause the horses to run away, nor do we think any such 
particularity of averment is necessary upon a motion in arrest 
of judgment or even upon demurrer. Upon demurrer a declaration 
is construed against the pleader, but after verdict all intend- 
ments and presumptions are in its favor. (Sargent Co. v. 
Baublis, 215 Ill. 428; Chicago City Ry. Co. v. Shreve, 226 
Tl1. 530). When a declaration sets up a state of facts, the 
existence of which gives rise to a duty and discloses a failure 
to perform that duty together with a resultant injury, there 
is a sufficient charge of actionable negligence. Both counts 
set forth a situation that necessarily implies a duty not to 
drop a cross-arm close to approaching horses or so as to pro- 
duce a great noise close to them. It is well understood by 
everybody that a great noise so produced is likely to scare 
horses and cause them to run away. In Miller v. Kresge Go. 
306 11. 104, the Supreme Court said 

"It is sufficient if the facts stated 

are such as to raise a duty and show a failure 

to perform that duty and a resulting injury 

from which the law will attach to such failure 

of duty the charge of negligence." 

On May 11, 1923, the defendant was engaged in dis- 
meritling an abandoned transmission line along 2 publie highway 
about three miles northwest of the Village of Milford. The 
work was being conducted by a foree of six men under the 
@irection of H. 0. Cherry, Division Line Foreman. The trans — 
mission line was located along the south side of a publie 


highway ronning east and west. The poles were approximately 
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110 feet apart. The wires had been detached and thrown upon 
the ground. The work of taking the cross-arms from the poles 
was in progress at the time of the accident somewhere about 
ten-thirty o'clock in the morning. The plaintiff was a farm 
hand employed by Perey Martin and was engased in discing a field 
immediately south of the highway where defendant's employees were 
at work. He started to drive to his home, and this required him 
to go out upon said public highway and then west. A fence 
separated the public highway from the field but there was a gap 
in the fence throvgh which the plaintiff drove to and from the 
field. He testified that as he approached the gap he saw the 
mén at work upon the poles loosening the cross-arm and he asked 
them to let him out; thet one man held up the wires so that 
plaintiff could drive under them; and nat just as he got past 
he heard the cross-arm or something f911 behind him. The horses 
jumped, ran across the road and then east down to a diteh, where 
he was thrown off and received the injuries complained of. 
: Perey Martin, the man for whom the plaintiff worked, 
testified that he saw a man drop a cross-arm from the second pole 
west of the gap; that at the time the cross-arm was dropped the 
team was just through the gap and started to run; and that he was 
thirty rods west of the gap and about ten rods down in the field. 
He states, however, that he was only about one hundred twenty feet 
from where the cross-arm was dropped. 

The testimony offered on the third trial of this cause 
is substantially the same as it was on the former trials. The same 
argument is made on this appeal, as to the sufficiency of the 
declaration, the motion in arrest of judgment, the question of 
the proximate cause, and the motion for a directed verdict, as 
was made on the former appeals. We have examined the record as 


presented on this occasion, and we are of the opinion that no 
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= 
reversible error appears and the judgment of the Cireuit Court 


of Iroquois is affirmed. 


Judgment Affirmed. 
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AT A TERM OF THE APPELLATE COURT, 


Begun and held at Ottawa, on Tuesday, the fifth day of April, in 
the year of our Lord one thousand nine hundred and twenty-seven, 


within and for the Second District of the State of Illinois: 


Present--The Hon. THOMAS M. JETT, Presiding Justice. 
Hon. NORMAN L. JONES, Justice. 
Hon. FRANKLIN H. BOGGS, Justice. 
JUSTUS L. JOHNSON, Clerk. 


FLOYD S. CLARK, Sheriff. 











BE IT REMEMBERED, that afterwards, to-wit: On 
"SEP 24 jy// the opinion of the Court was filed in the 
Clerk's office of said Court, in the words and figures 


following, to-wit: 


THU09 STALIZGIA aH to naan 4 na 


(Attg& Tor yeh they wis Vabase? wg vemos $0 5 i 


:HOvee-vortew) brn dedicat 


PEL OREL LT Aes Bi wee 


Ge 


Go Ide 


BIE Fay «2AM ny aa 


© Arvin 
echy ae teat 


are £5 lacehaae, wad comet 
TY feeds MARIO. oe avort 


Sots axed hie: dente TERT een” 
iF elas mt eae gids 


Ae 


4 








7764, 34. 


Thomas Bratt, 


Appellee, 


VS. 


John Losher, Commissioner Appeal from the Circuit Court 
of Highways, Cazenovia 
Township, Woodford County, 
Illinois. 


of Woodford County. 


Appellant. 


Jett, P. J. 

Thomas Bratt, appellee, filed a bill in the Cireuit 
court of Woodford County, Illinois, against John Losher, Commissioner 
of Highways, and Theodore Braun, praying for an injunction against 
the vacating of an o14 road mentioned and described in the bill 
and for a mandatory injunction to remove certain obstructions 
in said road. 

For.convenience the appellee will be called comphain- 
ant and appellant defendant. : 

The basis for the injunetion as alleged in said bill 
was the lack of jurisdiction in said Commissioner of Highways, 
John Losher, for the reason that the petition presented to the 
Commissioner of Highways lacked a sufficient number of land 
owners as signers residing within two miles of the road re be 
vacated; for the want of proper notices and for the failure of 
a certificate of the posting of notices. 

Losher, Commissioner of Highways, demurred to the bill 
and Braun filed an answer. The demurrer was. taken under advise- 
ment by the court and from what we gather from the record leave 
was granted the complainant to amend the bill prior to a 
decision on the demurrer. The bill was amended and thereupon 


the defendant, Braun, was dismissed from the suit, Certain 
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_ 
minor amendments were again made and the demurrer of Losher, 
Commissioner of Highways, was re-filed to the bill as amended. 
The court over-ruled the demurrer and Losher, Commissioner of 
Highways, elected to stand by his demurrer. A decree in favor 
of the complainant was then entered. 

Two points are particularly urged by the defendant 
for a reversal of the decree. The (1) is that there is a 
complete and adequate remedy at law by certiorari, and that 
that remedy is the only remedy available on the part of the 
complainant -because the jurisdiction of the commissioner of 
highways is attacked. And {2) that the allegations in the bill 
are insufficient to sustain the decree. A number of authorities 
have been cited by the defendant in support of his contention. 

In view of the conclusion we have reached we do not 
deem it necessary to review the authorities relied upon by the 
defendant. In Caldwell vs. Moffatt, et al., 215 Ill. App. 583, 
the court, in discussing the question raised, by the defendant 
here, relative to the remedy of the complainant being one at 
law by way of a petition for certiorari, at pages 583 and 589 
said: 

"Tt is urged by appellee that appellant has a 
complete remedy of law by a writ: of certiorari and 
that a bill for injunction will not lie. Fora 
great many years it has been held consistently _ p 
that the common-law writ of certiorari is a proper 

_way to review the record of the highway commissioneys 
in proceedings to open and lay out new roads in order 
to determine the validity of their acts. Highway 
Com'rs of Town of Geneseo v. Harper, 38 Ill. 104; 
Hyslop v. Finch, 99 Ill. 171; Bailey v. McCain, 22 
Ill. 277; Smith v. Highway Com'rs of Hudson Tp., 150 
Ill. 385; Highway Com'rs of Town of MeKee v. Smith, 
supra; Matthiessen v. Ott, supra. The Supreme Court, 
however, in the case of Frizell v. Rogers, 82 Ill. 
109, specifically held: 'The equitable jurisdiction 
in such cases is well settled.' This case was 
followed and cited in Newby v. Highway Com'rs, 21 
Til. App. 246; Whittaker v. Gutheridge, 52 [1l. 

App. 462. The case of Frizell v. Rogers, supra, 
has never been over-ruled and apparently this is 


one of the few instances where equitable and legal 
remedies have concurrent jurisdiction." 
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In view of the rule announced in Caldwell v. Moffat, 
supra, and cases cited therein, we are of the opinion that the 
court had jurisdiction of this eause. 

As to the second reason relied upon by the defendant 
for a reversal of the decree, it will be observed that the 
bill of complaint alleges that the obstructions were placed 
in the highway by the Commissioner of Highways, Losher, or 
the defendant Braun. 

Although the record discloses that Braun was i tanheeti 
out of the suit and the prayer of the bill amended so as to 
ask no relief against him, yet the allegation that the obstruc- 
tions were placed in the highway by Braun or by Losher, was 
left unchanged. When the decree was entered by the Chancellor 
it granted relief against Losher, Commissioner of Highways, 
alone and ordered him to remove the obstructions. We are of 
the opinion that this was erroneous pecause the decree could have 
no broader scope than the allegations of the pill and there is 
no positive allegation in the bill that Losher, the Commissioner 
oe tiawage, was guilty of obstructing the highway. The decree, 
therefore, is affirmed in all respects, except as to the finding 
of the decree that Losher, Commissioner of Highways, placed the 
obstruction in the highway and as to the decretal portion thereof 
which commands him to remove the obstruétions. ! 

The decree, therefore, is affirmed in part and reversed 


in part at the cost of appellant. 


Decree Affirmed in Part and Reversed in Part. 
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STATE OF ILLINOIS, 

SECOND DIS THIC® te I, JUSTUS I.. JOHNSON, Clerk of the Appellate Court, in 

and for said Second District of the State of Illinois, and the keeper of the Records and Seal thereof. 

do hereby certify that the foregoing is a true copy of the opinion of the said Appellate Court in the above 
entitled cause, of record in my office. 

In Testimony Whereof, I hereunto set my hand and affix the seal ot 

said Appellate Court, at Ottawa, this -day of 


in the year of our Lord one thousand 








nine hundred and twenty- 








Clerk of the Appellate Court 
(537613M—1-27) 
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AT A TERM OF THE APPELLATE COURT, 


Begun and held at Ottawa, on Tuesday, the fifth day of April, in 
the year of our Lord one thousand nine hundred and twenty-seven, 


within and for the Second District of the State of Illinois: 


Present--The Hon. THOMAS M. JETT, Presiding Justice. 
Hon. NORMAN L. JONES, Justice. 
Hon. FRANKLIN H. BOGGS, Justice. 
JUSTUS L. JOHNSON, Clerk. 


FLOYD S. CLARK, Sheriff. 

















BE IT REMEMBERED, that afterwards, to-wit: On 
SEP 29 1927 the opinion of the Court was filed in the 


Clerk's office of said Court, in the words and figures 


following, to-wit: 
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7767. April Term, 1927. o7. 


The Board of Education of School District 
No. 62, Whiteside County, Illinois, 


Complainant, 
-VSs- 
Smith Trust & Savings Bank and United 
States Fidelity & Guaranty Company, 
Appeal From the 
Defendants, 
Cireuit Court of 


On Appeal of United States Fidelity and 
Guaranty Company, 


Whiteside County. 
Appellant, 
-Vs- 


Smith Trust & Savings Bank, 


i ee mere ee th et tl Nt et i Nie Nt “cet itt es et Natt Natl tt Sent 


Appellee. 


Jett, P. J. 

The Board of Education of School District No. 62, 
“Whiteside county, Illinois, filed its bill in the circuit court 
of Whiteside county against appellant, the United States Fidelity 
& Guaranty Company, and appellee, the Smith Trust & Savings Bank, 
praying that they may be required to interplead and settle their 
respective rights to a fund of $2135 held by complainant. Upon 
issue being joined the cause was referred to a master who 
recommended a decree in favor of appellant, the United States 
Fidelity and Guaranty Company. Exceptions to the report were 
sustained by the chancellor and a decree was entered in favor of 
appellee, the Smith Trust 2 Savings Bank, also requiring appellant 
to account:for $600, and for the value of certain tools and 
equipment on the contract which had been taken possession of by 
appellant. Te review the decree an appeal has been prosecuted 


to this court. 
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On June 1, 1922, Paul N. Holm entered into a building 
contract with said school board for an addition to a school house 
in Morrison, Illinois, for a sonstderation of $55,000, and 
appellant became surety on a bond for the faithful performance 
of the contract. The application for the bond provided that for 
‘the better protection of appellant that Holm should assign and 
transfer to appellant all right, title and interest to all tools, 
plant equipment, and material that he might have upon the work, 
including material purchased for or charged to the contract which 
might be in course of construction or storage, or in transportation, 
Appellant was authorized te take possession of such property and 
to use the same should Holm be unable to complete the work in 
accordance with the contract, or in the event of any default on 
the part of Holm under the contract. The appellant was to be 
subrogated to all rights, privileges and property, as principal, 
or otherwise in such contract, and Holm assigned to appellant 
all the deferred payments, and all money and property that might 
be due to Holm at the time of any default under the contract. 
On July 12, 1922, Holm borrowed $2000 of appellee, 
The Smith Trust & Savings Bank, and gave an order on the sehool 
board for that sum, which order was delivered to the secretary 
of the school board and retained by him, but ne action was 
taken thereon by the board. Subsequently the school board 
issued a school order to Holm for $6000. The sécretary of the 
school board delivered to appellee the order fgg #2000 in favor of 
appellee, Lagethar with the school order for $6000 payable to 
Holm. On the same day, both orders were returned to the . 
secretary with the statement that appellee was to receive 
payment on the $2000 order out of the last money due and payable 
to Holm. The secretary retained the $2000 order and no part of 


it was ever paid. 
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On March 26, 1923, Holm defaulted on his contract 
and notified the school board in writing that he was financially 
unable to complete the building. Appellant was notified of the 
default and thereupon entered into a written contract with the 
school board to complete the building. The school board agreed 
that on the completion of the building at a reasonably early 
date and an acceptance of the work by the school board, that the 
school board would pay to appellant the balance due under the 
contract withant deductions for damages for delay, or failure 
on the part of Holm, to complete the building at the time 
specified in the original contract. 

Appellant entered upon the performance of its contract 
with the school board and took possession of all equipment, 
material, tools and supplies on the job belonging to Holm, as 
provided in the application for the bond. In completing the 
work, appellant expended $11,550.50 and received from the school 


board on said contract $6500.00, and the $2135.00 now in the 


“nands of the board and in controversy in this ease, is the 


balance due appellant from the school board under its contract 
with the board and by reason of the completion of the work by 
appellant, all of which was earned after the default of Holm. 
Prior to the default, Holm had also entered into a 
contract with a school district at Clinton, Iowa, for the 
construction of a school building, appellant had executed a 
bond for the faithful performance of the work, and the application 
for the bond was almost identical with the epplication in this 
case. During the progress of the work on the two buildings it 
is claimed that Holm used $600.00 of the money which he received 
from the Morrison job to tide over the Clinton job, which money 
was to be paid back; that this expenditure was made with the 


knowledge and consent of appellant. This is the $600.00 which 
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the court found should be accounted for in this proceeding, 
together with the value of the equipment which appellant seized 
upon the Morrison job. 

As grounds for reversal appellant claims thet it haé 
2 right to the money by virtue of the contract between it and 
the school board, the performance of that contract, and the 
acceptance of the work by the school board; that appellant was : 
entitled to the money through its right of subrogation as 
provided in the application for the bond; that the assignment 
upon which appellee bases its claim was given ten days after the 
assignment to appellant; that the assignment to appellee was 
not an equitable assignment because it only assigned a part 
of the fund, and it was never accepted by the school board; 
that the evidence ree not show that the money loaned to Holm 
by appellee was ever used to pay for labor or material on the 
building, and even if it was so used by Holm that appellee was 
not entitled to be subrogated to the rights of those whose 
claims hed been so paid; that after exceptions to the master's 
report had been argued, the chancellor permitted appellee to 
file an amendment to the pleadings which changed the issues, 
with no opportunity to appellant to meet the new issues as 
formed. 

Appellee contends that appellant by seizing all of the 
tools, equipment, and material, deprived appellee of its right 
to make a levy on tiis property; that the seizure was void 
because appellant did not comply with the Bulk Sales Act of 
Illinois; that appellant cannot claim that the application 
for the bond is a chattel mortgage for the reason that it did 
not comply with the chattel mortgage law, either in taking 
said application or in reporting the sale thereunder; that 


having seized all of the property under the application, 
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abn 
appellant elected its remedy, all of which remedies must be 
derived from the application; that the maxim of "he who seeks 
equity must do equity" requires that appellant restore appellee 
to the same position it was in before appellant seized the goods 
in bulk contrary to the law. 

It will not be necessary to consider in detail each 
of these respective claims. The question for determination was 
the ownership of the $2135.00 brought into court. It was not 
the province of the court to make a general accounting between 
the parties and decree the payment of the balence found due out 
of the money brought into court which was, in fact, the property 
of appellant in the absence of any equitable claim thereon in 
favor of appellee. Dyas vs. Dyas, 251 Ill. 367; Galpin vs. City 
of Chicago, 269 Ill. 27. Notwithstanding this rule of law the 
court made an accounting between the parties. The reasonable 
value of the property seized was ascertained and appellant was 
charged with its value. The $600.00 paid to. Holm by the school 
board was charged against appellant because it was claimed it 
had been used on the Iowa job. The decree in this respect is 
erroneous for the reason that it goes beyond the question at 
issue, namely, the ownership of the $2135.00 brought into court 

Nor do we think it necessary to determine in detail 
whether appellant claimed, or covld maintain, its rights under 
the seizure as provided in the application for the bond; or 
whether it relied on its right of subrogation, and thus made an 
election as claimed by appellee. Even though, under some 
circumstances, a seizure might be deemed an election not to 
rely upon the right of subrogation, still, as in this case, 
where the application for the bond provided for both remedies, 
and they are not inconsistent, they may be regarded as concurrent 


and cumulative remedies and both may be pursued at the same time. 
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But whatever may be the correct rule under these 
cireumstances, there can be very little doubt that so far as 
the fund in this case is Cinehened. that the right to the money 
earned under the contract of spesTiant with the school board 
for the completion of the contract belones to appellant without 
regard to the qieation of the lawfulness of the seizure of 
material and tools. At the time of the default by Holm it is 
apparent that the building was largely completed. Only $11,550.50 
was spent by gupeviant in completing the job. The evidence does 
not show the exact financial status of Holm with the school board. 
It is apparent, however, that he had been paid in full for work 
done up to that time. Wo unpaid claim appears in evidence for 
labor or material up to the time of the default. Immediately 
after the default, appellant, by its representative, appeared 
upen the scene. There is no evidence that appellant kmew of 
the outstanding order of appellee which had never been accepted 
“py formal action of the sehool board. Notwithstanding appellant's 
right under the application for the bond to seize the tools and 
material, and to be yibeecated to the rights of Holm, appellant 
saw fit to enter into a written contract with the school board 
to complete the work. In pursuance of that contract appellant 
did complete the work to the satisfaction of the school board 
and the building was accepted by the school board. The school 
board paid $6500.00 for a part of this work and the $2135.00 
in question remains unpaid. This amount became due after the 
default, was for labor and material used in completing the 
contract, and was due under the contract entered into by 
appellant and the school board after the default. If the money 
involved was due to Holm at the time of the default, a different 
question would be presented, but because of the fact that it was 


earned by appellant after the default and by virtue of the 
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i 
contract between appellant and the school board, it was the 
property of appellant regardless of all other questions in the 
ease, and for that reason the chancellor was in érror in 
decreeing otherwise. 


The decree will be reversed and the cause remanded. 


Reversed and Remanded. 
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AT A TERM OF THE APPELLATE COURT, 


Begun and held at Ottawa, on Tuesday, the fifth day of April, in 
the year of our Lord one thousand nine hundred and twenty-seven, 


within and for the Second District of the State of Illinois: 


Present--The Hon. THOMAS M. JETT, Presiding Justice. 


Hon. NORMAN L. JONES, Justice. 


FRANKLIN H. BOGGS . 
Hon. ERE Eee AEE Justice. 





JUSTUS L. JOHNSON, Clerk. 


FLOYD S. CLARK, Sheriff. 
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April Term 1927 


Ernest Brook, as Trustee, etc., and 
M. A. Carmack, 


(Complainants) Appellees, 


-vVs- Appeal from 


Pistakee Boat and Engine Company Girecuit Court 
et al., 
Lake County. 
Defendants, 


Pistakee Boat and Engine Company 


el a et el a et et ee et el St 


Appellants. 


Jett, P. J. 

On April 16th, 1925, the Circuit Court of Lake County 
entered a decree of foreclosure on a trust deed dated March 
26th, 1919, executed by Pistakee Boat and Engine Company, 
appellant, in favor of appellees from which an appeal was 
prosecuted to the Appellate Court of the Second District where 
the decree appealed from was affirmed. The mandate of the 
Appellate Court was filed in the Circuit Court and the cause 
was redocketed, whereupon complainants, appellees herein, 
appeared in the Circuit Court of Lake County on August 30th, 
1926 and moved the court to allow appellees $10.00 docket fee, 
advanced by said appellees to the clerk of the Appellahs Court, 
Second District, on the appeal, and the further sum of $150.56, 
premium paid on two policies of insurance on the building and 
machinery covered by the trust deed foreclosed, and a further 
sum of $25.00 as solicitor's fees for services rendered on the 
hearing of the motion made by appellees in the said Cireuit 
Court of Lake County. 

It appears that on August 30th, 1926, the Circuit 
Court of Lake County entered an order holding that under the 


provisions of the trust deed foreclosed, appellees were entitled 
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to recover the $10.00 advanced as docket fee, the $150.56 
premium paid on two policies of insuranee and the further sum 
of $25.00 as solicitor's fees for serviées rendered on the 
hearing of the motion, and the appellant was ordered to pay 
the same to appellees within ten days. To reverse said order 
and decree this appeal is prosecuted. % 

It is insisted by appellees in support of said decree, 
that under the provisions of the trust deed in question, all 
of the costs incident to the litigation necessary to the fore- 
closure of said trust deed, and the solicitors fees ineurred 
by appellees and any insurance premiums which it may have paid 
to keep alive the insurance on the property, either before or 
after the decree of sale, unless the property had been sold or 
appellees had become the purchaser, or, we take it, some one 
else head been the purchaser and paid appellees in full, they 
would be entitled to recover the amount against the maker of 
said trust deed. The decree entered by the chancellor does 
not attempt to make the amount so decreed to be paid by appellant 
& part of the amount due on the foreclosure of said trust deed 
and to have the same satisfied out of the proceeds of the sale 
of said property but simply orders that the appellant pay to 
appellees the amount so found within ten days. Appellees have 
not submitted any authority to support the position assumed, 
and we know of none that would authorize the court, in this 
summary manner, to reimburse appellees for the amount incurred 
by him for the purposes as mentioned in said decree. The decree 
of foreclosure, from which the former appeal was prosecuted, was 
a final decree and fixed the rights of the parties. We know 
of no rule that would allow the court to thereafter, by virtue 
of the provisions in the trust deed foreclosed, assess 


solicitors fees against the maker of the mortgage on motion as 
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a 
was done in this proceeding. 

As to the $10.00 item, this was adjudged as costs 
against appellant in this court. That item could be collected 
through the office of the @lerk of this court. As to the matter 
of insuring the property, it will be observed that the record 
does not disclose whether or not the property has been sold 
under the decree of foreclosure heretofore entered, but whether 
sold or not, the court has no jurisdiction to enter an order or 
decree reimbursing appellees for said insurance premiums. We 
are not at this time passing on the question as to whether 
appellees would be entitled to recover for premiums paid in 
order to keep the premises insured until the decree had been 
satisfied, either by payment or by the purchase of the property 
by himself. That question is not before us and we are not in 
any wise passing on the same. 

We are, therefore, unable to concur in ois conclusion 
sei Gea os Circuit Court of Lake County. 

We conclude, therefore, that the Circuit Court of 
lake County was in error in granting the order appealed from 


and the same will be reversed and the cause remantted. 


Reversed and Remanded. 
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STATE OF ILLINOIS, 
ss. 
SECOND DISTRICT 


I, JUSTUS I.. JOHNSON, Clerk of the Appellate Court, in 
and for said Second District of the State of Illinois, and the keeper of the Records and Seal thereof, 
do hereby certify that the foregoing is a true copy of the opinion of the said Appellate Court in the above 
entitled cause, of record in my office. 


In Testimony Whereof, I hereunto set my hand and affix the seal ot 





said Appellate Court, at Ottawa, this —day of 


in the year of our Lord one thousand 








nine hundred and twenty- 


gM a Saha me PS NL Sa eae Se 
Clerk of the Appellate Court 
(58761—3M—1-27) 
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Begun and held at Ottawa, on Tuesday, the fifth day of April, in 


the year of our Lord one thousand nine hundred and twenty-seven, 


within and for the Second District of the State of 


Present--The Hon. THOMAS M. JETT, Presiding Justice. 


Hon. NORMAN L. JONES, Justice. 


Hon. FRANKLIN H. BOGGS, Justice. 


JUSTUS L. JOHNSON, Clerk. 


FLOYD S. CLARK, Sheriff. 
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April Term 1927. 


Leaf River State Bank, ) 
) 
Appellant, ) 
) Appeal from the Circuit Court 
x =<¥S- ) 
) - of Winnebago County. 
Jesse. W. Paul, 
) 


Appellee. 


gett, . J. 
This is an appeal by the Leaf River State Bank, 

_ appellant, from a judgment rendered against it for costs, in 
a suit it brought against Jesse . Paul, appellee, ona 
judgment note for $4500, bearing date April 15, 1924. Judgment 
was entered by confession in the Circuit Court of Winnebago 
County in favor of appellant and against appellee on the said 
note for $4500 which, on the application of appellee, was 
vacated and he was given leave to plead. Several pleas were 
filed setting up various defenses, among them, the want of 
consideration, an agreement by the appellant that no liability 
should be attached to appellee by reason of his signing the 
note in question. A jury trial was had with a finding in 
favor of appellee. Motion for a new trial was denied and 
judgment rendered as aforesaid and this appeal followed. 

It appears that appellee, Paul, was surety on a 
certain note for $4500, F. E. Brantner being the principal. 
Brantner had been doing business with the Leaf River State 
Bank, appellant, and also: the Commercial Bank of Forreston. 
The business of F. E. Brantner had been unsuccessful and he 
resorted to the practice of the kiting of checks. When 


Brantner was no longer permitted to indulge in the kiting of 
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checks, it was found that he was indebted to the appellant 
bank in the sum of $30,000 or more. It is the contention of 
the appellant that the note sued on in this proceeding was 
obtained from Brantner and Paul to reduce the amount of 
Brantner's indebtedness. It is insisted by Paul that the 
note was an accommodation one and his signature was obtained 
upon the assurance of the officers of the bank that it would 
hold it for a few days only and then return it to him; that 
the purpose of the bank in obtaining the note was to protect 
itself against the possible appearance of a bank examiner before 
some means could be found for taking care of Brantner's over- 
draft. 

The record discloses that a number of witnesses were 
sworn and examined on each side. From an examination of the 
record they all appear to have been eredible witnesses. There 
is a very great conflict in the testimony. 

The evidence shows that on the evening of April 17, 
1924, being two days after the date of the note suéad on in this 
cause, certain officials of appellant bank were at the home of 
the father of F. E. Brantner for the purpose of making a 
settlement of the overdraft in question. On that occasion 
computations were made and it was determined that the amount 
due the appellant bank was $33,040. Whereupon Charles Brantner, 
the father of F. i. Brantner, executed a mortgage or deed of 
trust to the appellant bank to secure the indebtedness. It is 
insisted by appellee that on this oceasion, in making the 
computation, no credit was given on the overdraft on account 
of the Paul-note and that it was stated by the officials of the 
appellant bank that after the mortgage was executed the Paul 
note, together with one other note for $5000, wes to be returned, 


Appellant insists that the Paul note was taken into consideration 
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a 
at the meeting on the 17th of April, 1924 at the home of Charles 
‘Brantner. 

There is testimony in the record tending to sustain 
the contention of appellee, that the officers of the appellant 
bank had stated, previous to the time of the execution by Paul 
of the note in question, that they were desirous of having the 
note for only a short time and that they would return it in a 
few days_and that appellee would not be liable on the same. 
The officers of the bank deny that they ever promised to 
return is Khas ont deny also that they said that they wanted 
the note only for a few days because of the fact they were 
expecting the bank examiner to appear soon. 

The question as to whether or not the appellee was 
to incur any liability, by signing the note, to appellant was 
one of the strongly contested points in the evidence in #his 
cause. The number of witnesses were about equal and the 
testimony was clear and positive. The testimony also bore upon 
the question as to what was said at the time and just before 
the note in controversy was executed. While the testimony on 
the part of the appellee tends to support his contention, it 
was disclosed that the testimony introduced by the appellant 
tends also to sustain its contention. If the contention of 
the appellee is correét, then the verdict of the jury should 
be sustained, otherwise not. In the case of Strauss v. Bank 
of Elmhurst, 254 I11. 185, at page 186, the court said: 

"If the note relied on as a set off, was 

made, executed and delivered to the bank without 

any consideration and upon the agreement that 

appellee should never be required to pay said 

‘note, it is difficult to say how a recovery 

could be sustained by the bank. If there was 

no consideration for the note the bank cannot 

pe a holder in due course for value. There 

are some propositions that are so well settled 

and clear that any attempt at argument in support 

of them is a useless expenditure of time. That 


a promissory note made and executed without 
consideration and received by the payee upon an 
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agreement that the maker should never be called 
upon to pay the same is invalid in the hands of 
such payee and cannot be enforced against the 

maker is a proposition of that character." 

On the other hand, appellant insists that there were no 
promises of any kind or character made, then in view of that 
fact this was peculiarly a case for a jury. It was for the 
Jury to say wherein the truth layed. 

In view of the fact, therefore, that the evidence 
was conflicting and it was submitted to a jury, and the 
verdict of the jury has met with the approval of the trial 
judge, we are not disposed to disturb it. We are not pre- 
pared to say that the verdict is against the manifest weight 
of the evidence. We find no reversible error in the record 
and are of the opinion that the judgment of the Cireuit Court 
of Winnebago County should be affirmed, which is accordingly 
done. 


Judgment Affirmed. 
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STATE OF ILLINOIS, | 
ss. 


SECOND DISTRICT 


I, JUSTUS L. JOHNSON, Clerk of the Appellate Court, in 
and for said Second District of the State of Illinois, and the keeper of the Records and Seal thereof, 
do hereby certify that the foregoing is a true copy of the opinion of the said Appellate Court in the above 
entitled cause, of record in my office. 
In Testimony Whereof, I hereunto set my hand and affix the seal ot 
said Appellate Court, at Ottawa, this ___day of 





in the year of our Lord one thousand 





nine hundred and twenty- 
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AT A TERM OF THE APPELLATE COURT, 
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Begun and held at Ottawa, on Tuesday, the fifth day of April, in 





the year of our Lord one thousand nine hundred and twenty-seven, 


within and for the Second District of the State of Illinois: 


Present--The Hon. THOMAS M. JETT, Presiding Justice. 
Hon. NORMAN L. JONES, Justice. 
Hon. FRANKLIN H. BOGGS, Justice. 
JUSTUS L. JOHNSON, Clerk. 


FLOYD S. CLARK, Sheriff. 














BE IT REMEMBERED, that afterwards, to-wit: On 


SEP 2: 1927 the opinion of the Court was filed in the 


Clerk's office of said Court, in the words and figures 


following, to-wit: 
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In The 
APPELLATE COURT OF ILLINOIS, 


Second District. 





APRIL TERM, A. D. 1927. 


THE PEOPLE OF THE STATE ) 
OF ILLINOIS, ) 

Defendant in Error, ) Error 

) to the 

-vs- ) County Court of 
) Knox County 

HUGH HASKINS, ) 
Plaintiff in Error. ) 


Plaintiff in error was tried and convicted in the 
county eourt of Knox County on an information charging him with 
the sale of intoxicating liquor contrary to the provisions of 
the Illinois Prohibition Act. He was fined $500 and costs, and 
ordered committed to the eounty jail for a term of six months. 
To reverse said judgment, this writ of error is prosecuted. 

The information was filed on Mareh 5th, 1926, and 
charged that plaintiff in error, on February 27th, 1926, at and 
Within Knox County, unlawfully sold intoxicating liquor. = 
Im Support of this charge, two witnesses to the alleged sale 
were prodmced by the People, one Al Miller and one John Leasenby. 

Milier testified that on February 27th, 1926, at 
abowt the howe @# 11:30 in the forenoon, he and Leasenby went 
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<Q» 
to the home of a Mrs. Hopkins in Galesburg; thet Mrs. Hopkins 
called on the phone, that he and Leasenby waited a time, and 
that plaintiff in error came there and brought with him a gallon 
container of alcohol. He testified: "We talked a little about 
it and I told him (plaintife in error) I wanted more later. He 
told me how to get: it. We first talked about what I wanted. 
Said I wanted a g@llon of alcohol. He said it would be $14. 
I said that was too much, could get it cheaper. He said his 
was the best. I said all right, and gave him $14. Said I 
would be back after more." He further testified that he tasted 
the contents of the container which he obtained from plaintiff 
in error, and that it was intoxicating; that he at once gave 
the container with the alcohol to the sheriff. 

‘ On cross examination, Miller stated that he had been 
employed by the sheriff of said eounty in that case. He was also 
eross examined as to where he had been living and what he had 
been doing pehor to his employment in this case. The evidence 
developed that he had had no employment to speak of for some 
time past, except as he was employed by sheriffs or other offic- 
ers in Knox and other counties to procure evidence of violations 
of the prohibition laws. 

The witness Leasenby resided in Galesburg and was a 
man about seventy years of age. He testified that he was present 
“and saw Miller purchase said alcohol from plaintiff in error, and 
pay him $14 therefor. He also testified that he was employed by 
the sheriff to procure evidence in this case, and had also been 
employed by the sheriff on a few cases prior thereto; thot he was 
engaged and had been for several years last past in the trucking 
and dray business. 


One Hawthorne, a witness on behalf of the People, tes- 
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-3< 
tified that he was a druggist; that he made a test of the contents 
of the liquid in question, and that it tested from 70 to 75% 
alcohol. Wilson, the sheriff, also went on the stand and testi- 
fied to having had said liquor in his possession, and as to 
having had the same tested by the witness Hawthorne. 

Plaintiff in error testified in his own behalf to 
the effect that he never sold any liquor to Miller, and that he 
had never seen Miller or Leasenby until after the date of said 
@lleged sale. He further testified that on the morning of Feb- 
ruary 27th, and up until about 12:20 that afternoon, he was 
doing plumbing work for one Howard Messmore. Messmore testified 
on behalf of plaintiff in error that plaintiff in error had been 
so employed; that he came to work about 8 o'clock and stayed 
until about 12, and that he was with him practically all the 
time during that morning. 

Mrs. Hopkins testified that Miller and Leasenby were 
at her home on the day in question, and stated that she called 
up Mrs. Haskins and asked for plaintiff in error, but that Mrs. 
Haskins tated he was not there. She further testified that 
Haskins did not eome to her home that morning, and that he did 
not sell any liquor to Miller there at her home. This witness 
testified on cross ezamination that she had been arrested for 
selling intoxicating liquor, and that she did not know whether 
or not her arrest had been procured on a complaint made by 
Miller. 7 

Two witnesses testified on behalf of plaintiff in 
error that the general reputation of Miller when he lived at 
Macomb, with the people in that community who Imew him, was bad 
for truth and veracity. Mrs. Orie Holton, one of these witnesses, 
testified that Miller had turned her husband in for bootlegging. 


She also stated that Miller had been in jail on a vagrancy 
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sll 
charge in Macomb. Harry Vance, the other witness, testified 
on eross examination that he had been arrested for bootlegging, 
on a complaint made by Miller. 

In addition to the foregoing, plaintiff in error also 
offered in evidence the hotel register of the Custer Hotel at 
Galesburg, tending to show that Miller had not been registered 
there, as claimed by him. 

In rebuttal the People offered in evidence the record 
of the circuit court of Knox County, to the effect that plaintiff 
in error had entered a plea of guilty to a charge of grand 
larceny in that court, and that judgment had been entered thereon. 

It is first contended by plaintiff in error for a 
reversal of said judgment, that the court erred in giving the 
ninth and tenth instructions given on behalf of the People. 

These instructions are as follows: 

"9, The Court instructs the jury that the exact 
time of sale as alleged in the Information need not be proven; 
but the People are only confined to a period within eighteen 
months prior to the filing of the Information herein, and if 
the jury believe from all the evidence, beyond a reasonable 
doubt, that the defendant did unlawfully sell intoxicating 
liquor at any time during said period of time above mentioned, 
then the jury may find the Defendant guilty." 

"10. The Court instructs the jury that the burden 
of proof of an alibi in a criminal case is upon the aceused, and 
in.order to maintain that defense he is bound to show, in its 
Support, such facts and circumstances as are sufficient, when 
seuntdcred in connection with all the other evidence in the ease, 
to create in the minds of the jury a reasonable doubt of the 
truth of the charge against ie 

"The reasonable doubt which will acquit a defendant 


_ when his defense is an alibi, is a reasonable doubt of guilt 


Nach. 
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which arises from a consideration by the jury of all the evidence, 
as well that touching the question of the alibi as the ecriminating 
evidence introduced by the prosecution." 


It is not contended that the ninth instruction does 


not state a correct principle of law as a general proposition, 


but it is insisted that in this case, inasmuch as it was only 


contended that plaintiff in error had made one sale, and which 


_ the evidence tended to show was on Fetruary 27th, that therefore 


it was erroneous to instruct the jury that the People were not 
confined to the date alleged in the information, but that proof 
of the sale of liquor at any time within eighteen months prior 
to the filing of the information was sufficient. We are of the 
opinion and hold that the court did not err in giving this in- 
struction, as the jury would not be misled thereby. 

It be the contention of counsel for plaintiff in error 
that the doe instruction is erroneous in stating thet the 
-burden of proof of an alibi in a criminal case is on the accused. 
We are of the opinion and hold that this iidieee should not have 
peen used, but, taken in connection with the remainder of the in- 
struction, plaintiff in error was not prejudiced thereby. The 
instruction as a whole correctly informed the jury that if the 
evidence in support of an alibi, together with the other evidence 
in the case, was sufficient to raise a reasonable doubt of the 
guilt of the accused, it was sufficient. This holding is in keep- 
ing with the law as laid down in Carlton v. People, 150 I1l. 181, 
and Hauser v. People, 210 Ill. 253. We therefore hold that the 
court did not commit any reversible error in the giving of said 
instructions. 

It is next contended by counsel for plaintiff in error 
that the court should have granted a new trial on the ground of 


newly-adiscovered evidence. 
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An affidavit in support of this motion was made by 
Guy Haskins, brother of plaintiff in error, to the effect that 
he himself had delivered the alcohol in question to Miller, his 
language in that connection being: "That it was this affiant 
and not Hugh Haskins who delivered said can of alcohol to Al 
Miller at the said Hopkins residence." Mrs. Wopkins made an 
affidavit in support of said motion, to the effect that she 
recognized Guy Haskins "as the same person who came to her 
residence between 11:30 and 12 o'clock noon of February 27th, 
1926, while Al Miller and John Leasenby were there." Plaintiff 
in error made affidavit to the effect that he had no knowledge 
of this evidence until after the trial of said cause. Leo P. 
Baird, counsel for plaintiff in error, made affidavit that he 
had no knowledge of this newly-discovered evidence until after 
said trial. 

It might be observed that Mrs. Hopkins, in her testi- 
mony on the trial of said cause, stated: "Mr. Hugh Haskins was 
ies in my house on the 27th of February. Nobody came in to my 
house on Febraary 27th, 1926, when Mr. Leasenby and Miller were 
there." 3 

The court overruled the motion for a new trial and 
rendered judgment as above set forth, and it is strenuously in- 
sisted that in so doing the court committed reversible error. 

It is conceded by counsel for plaintiff in error that the evidence 
in this case is sharply conflicting; that if the witnesses Miller 
and Leasenby are to be believed, the evidence as to the guilt of 
plaintiff in error is econelusive. We would therefore not be war- 
ranted in reversing the judgment on the ground that the evidence 
is not sufficient to support the verdict, unless we are able to 
state that there is clearly a reasonable doubt of the accused 


/ person's guilt. People v. True, 314 Ill. 89-93, citing: People 
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mo 
v. Grosenheider, 266 Ill. 324; People v. McCann, 247 I11. 130; 
People v. Fisher, 303 Ill. 594, 

In People v. True, supra, the court at page 93, in 
discussing this question, says: 

"Where a case depends merely upon the credibility of 
witnesses who on one side iflentify the accused persons as the 
guilty parties, and on the other testify to an alibi, this court | 
will not substitute its judgment for that of the jury, unless it 
is clear that the jury has made a mistake or acted from passion 
or prejudices.” Citing People v. Fisher, supra; People v. 
‘Hildebrand, 307 Ill. 544; People v. McGuirk, 312 Ill. 257. 

Whatever may be urged against the witness Miller, there 
is nothing in this record at all, showing that the witness 
Leasenby is not worthy of belief. 

In order to.justify a new trial for newly-discovered 
evidence, the evidence must be such as will probably change the 
result; it must have been discovered since the trial, and such 
as could not have been discovered before the trial by due diligence; 
it must have been material, and not merely cumulative. People v. 
Williams, 242 Ill. 197; People v. Dabney, 315 Ill. 320. 

We are not prepared to hold that the court erred in . 
refusing to grant a new trial in this case on account of the | 
alleged newly-disecovered evidence. We have called attention to 
the inconsistency between Mrs. Hopkins’ affidavit and her testimony, 
and we can readily see how the affidavit of Guy Haskins to the 
effect that he, instead of plaintiff in error, delivered the alcohol 
in question, would not appeal very strongly to the trial court. 

For the reasons above set forth, the judgment of the 


trial court will be affirmed. 


Judgment affirmed. 
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STATE OF ILLINOIS, | 
ss. 


TROOSEE ITC I, JUSTUS L. JOHNSON, Clerk of the Appellate Court, in 


and for said Second District of the State of Illinois, and the keeper of the Records and Seal thereof, 
do hereby certify that the foregoing is a true copy of the opinion of the said Appellate Court in the above 
entitled cause, of record in my office. 
In Testimony Whereof, I hereunto set my hand and affix the seal ot 
said Appellate Court, at Ottawa, this —day of 
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State of Illinois: 


Present--The Hon. THOMAS M JETT, Presiding Justice. 
Hon, NORMAN L. JONES, Justice. 
Hon. FRANKLIN H. BOGGS, Justice. 
JUSTUS L. JOHNSON, Clerk. 


FLOYD S. CLARK, Sheriff. 








BE IT REMEMBERED, that afterwards, to-wit: On 
SEP 29 1997 the opinion of the Court was filed in the 
Clerk's office of said Court, in the words and figures 


following, to-wit: 
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In The 
APPELLATE COURT OF ILLINOIS, 


Second District. 


LENA MOULTON, 


Appellee, Appeal from the 


-vs- Kane County 


ee ee 


EUGENE A. MOULTON, 
Appellant. 


Cireuit Court 


A judgment by confession for $575.00 was taken by 
doueiiee in the eirevit court of Kane County on a note, dated 
January 27th, 1910, for $500.00, due five years after date, with 
interest at five per cent per annum, signed by appellant and pay- 
able to one M. A. McKey, and bearing the following indorsement: 
"Pay to the order of Henry T. Moulton without recourse on me. 

M. A. MeKey." 

On motion of appellant, said judgment was opened up 
and leave was given to plead. A plea of the general issue, with y 
notice of special defense, was filed by appellant. A jury was 
waived, and on the trial a finding and judgment was entered in 
favor of appellee for the sum of $500.00. To reverse said judg- 
ment, this appeal is prosecuted. 

The declaration alleged among other things that the 


payee in said note, M. A. MceKey, indorsed and delivered the same 
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to Henry T. Moulton, "who afterwards sold and appointed the said 
sum to be paid to plaintiff." 

Appellee, the wife of Henry T. Moulton and stepmother 
of appellant, claims to be the owner of said note. She testified, 
over objection, that prior to her marriage in 1912, Henry T. 
Moulton, sometimes called Harry Moulton} promised her that he 
would give her said note, and that soon after their marriage he 
delivered the same to her, and that said note has been in her 
possession ever since; that she kept it in a dresser which belonged 
to her and which was in the room occupied by her and her husband 
since said ‘ane that from time to time she received, through 
her husband, interest on said note. When asked whether she had 
peen paid anything on the principal of the note, appellee stated: 
"No. I don't know whether any part of this $500.00 was paid to 
Mr. Moulton. I think the last interest was paid in 1922," 

Lena Olson, 2 daughter of appellee by a former marriage, 


testified that she saw the note in question a number of times, 


‘and stated: "I saw it in her (appellee's) possession, and had 


it in mine. Mother was called to Indianapolis, and she gave 

me the note and her insurance papers to keep for her while she 
was gone. I know of two or three times when father, or Mr. 
Moulton, would hand it to mother, "Here's the interest, mother, 
that Gene has sent.*" 

On behalf of appellant, Henry T. Moulton testified, 
ever objection of appellee's counsel, that he had the note in 
question prior to his marriage to appellee, but that he never 
promised to give it to her. He further testified: "After our 
marriage we kept the note in the dresser drawer; the last time 
I seen it was in the dining room, in the dresser. There never 
was any transaction between my wife and myself in which I gave 


her this note." He further testified that appellant, his son, 
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frequently paid him money; that "he paid the interest and then 
paid me some money on it besides. When I was short of money I 
asked him for a little money to help me out, for I never had to 
get any money any other way." This witness further testified 
that appellant had paid him in full for the prineipal and 
interest on said note, and in fact had paid him more than the total 
amount of the principal and accrued interest thereon. 

Appellant testified in his own behalf that he had made 
payments to his father for principal and interest, the aggregate 
of which would more than cover the amount of the principal and 
accrued interest on said note. He further testified that he 
had no knowledge, prior to the time when he had completed the 
payments on said note and interest, that appellee had possession 
of said note or was claiming the same. 

No indorsement or written assignment of said note 
was made to appellee by her husband. This is conceded by counsel 
for appellee. 

It is first contended by appellant that, inasmuch as 
there was no indorsement of said note to appellee, she did’ not 
have the legal title thereto, and was not entitled to maintain 
a suit thereon in her own name. This point we think is well 
taken. Packer v. Roberts, 140 Ill. 67; Porter v. Cushman, 19 Ill. 
572-574; Peck v. Bligh, 37 I11l. 317-330. 

It is also contended by appellant that the finding 
that Gaia note had been given to appellee by Henry T. Moulton, 
her husband, is against the manifest weight of the evidence. In 
this connection appellant insists that appellee was not a 
competent witness in her own behalf as to conversations between 
herself and her husband. 

While appeties would be a competent witness to testify 
with reference to her possession of said note, and as to payments 


, 


that may have been made by her husband to her thereon and the 
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a es 
circumstances surrounding the same, she would not be entitled 
to testify to conversations, either with her husband or with any 
other person, out of the presence of appellant. Corder v. Corder, 
124 Ill. 229-231; Francis v. Roades, 146 Ill. 635-640; Farlow v. 
Town of Camp Point, 186 Ill. 256-262. With the testimony of 
‘appellee as to such conversations eliminated, we are of the 
opinion and hold that the evidence is insufficient to show appellee 
to be the owner of said note. 

Even though it should be held that appellee was a 
competent witness in her own behalf, yet under the authorities 
above cited, said note in her hands would be subject to the 
equitable defenses of appellant, as though said note were still 
owned by said indorsee. Porter v. Cushman, supra, 574; Peck v. 
Bligh, supra, 530; Bouton v. Cameron, 205 Ill. 50-68. 

The evidence in this case clearly discloses that the 
payments made by appellant to his father, prior to any knowledge 
on the part of appellant that appellee Letra to own said note, 
were more than sufficient to pay the principal and accrued inter- 
est thereon. It might be further observed that, if pielieadts 
theory of the case be taken as correct, she had constituted her 
husband as her agent to collect the principal and interest on 
said note. That being true, she would be bound by the acts of 
her agent, and if appellant had paid to appellee's husband and 
agent the full amount of the principal and interest on said note, 
appellee would be bound thereby, even though her husband may not 
have paid over to her the full amount thereof. 

For thevreasons above set forth, the judgment of the 


trial court will be reversed and the cause will be remanded. 


Reversed and remanded. 
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STATE OF ILLINOIS, l 
ss. 


SE ES I, JUSTUS I.. JOHNSON, Clerk of the Appellate Court, in 


) 
and for said Second District of the State of Illinois, and the keeper of the Records and Seal thereof, 
do hereby certify that the foregoing is a true copy of the opinion of the said Appellate Court in the above 
entitled cause, of record in my office. 


In Testimony Whereof, I hereunto set my hand and affix the seal ot 





said Appellate Court, at Ottawa, this -day of 





in the year of our Lord one thousand 





nine hundred and twenty- 
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AT A TERM OF THE APPELLATE COURT, 


Begun and held at Ottawa, on Tuesday, the fifth day of April,) in 
the year of our Lord one thousand nine hundred and twenty-seven, 


within and for the Second District of the State of Illinois: 


Present--The Hon. THOMAS M. JETT, Presiding Justice. 
Hon. NORMAN L. JONES, Justice. 
FRANKLIN H. BOGGS 
Hon. AUGUSTUS-A. PrARTHUW,;, Justice. 


JUSTUS L. JOHNSON, Clerk. 


FLOYD S. CLARK, Sheriff. 








BE IT REMEMBERED, that afterwards, to-wit: On 
ED 29 1927 the opinion of the Court was filed in the 
Clerk's office of said Court, in the words and figures 


following, to-wit: 
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In The 
APPELLATE COURT OF ILLINOIS, 


Second District. 


MARTIAN FREEMAN POWERS, 


) 
of Appellee, Appeal from the 
~vs- Peoria County 
RAY A. POWERS, ) Cireuit Court 
Appellant, ) 


: Appellee filed a bill in the cireuit court of Peoria 
County on August 9, 1925, setting forth that she was married to 
appellant Mareh 9, 1920; that one child was born as a result of 
said marriage, who st the time of the trial was about five years 
of age. Appellee charges in her bill that shortly after their 
marriage, appellant "has been guilty of extreme and repeated 
cruelty, and has beaten, struck, kicked and choked the complainant, 
has neglected to furnish her and his said child with food and 
clothing, and has used towards the complainant obscene and 
profane language;" setting forth specific instances of alleged 
eruelty in April, 1922, October, 1922, and May, 1926. 

To said bill appellant filed an answer, denying each 
ahd every of said acts of cruelty, denying the use of profane 
language, etc. A trial was had before the chancellor, resulting 


in a finding and decree in favor of appellee, awarding to her 
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afin 
the custody of said child, alimony and solicitor's fees. To 
reverse said decree, this appeal is prosecuted. 
Appellee at the time of the trial was 27 years of 
age and her husbend was 31. Appellee testified that shortly 
after their marriage they went to live on a farm some nine miles ‘| 
from Joliet; that her husband was engaged in farming and stoek- 
raising on a farm of 245 acres whieh belonged to appellant's 
father; thet shortly after their marriage appellant was guilty 
of eruel and inhuman conduct toward her; that in May, 1920, he 
struck her in the face and bruised and blackened her eye; that 
in February, 1921, a quarrel arose over appellee having neglected 
to give appellant a fork at the dinner table, thet he became 
angry and chased appellee "up two flights of stairs and struck 
me in the face and kmocked me down the stairs." That in April, 
1922, she had a quarrel with her husbané; that he became angry 


and hit and struck her in the face and head with his clenched 


.fist. That in October, 1922, they had a quarrel because her 


husband became angry when she gave him and his farm help only 
canned pork and beans for their supper, that "he hit and struck 
me and pulled a handful of hair out of my head." That she then 
left for her parents' home in Peoria; that appellant ie 
her parents’ home in a few days and entreated her to return, and 
that she finally did so, and lived with appellant until May 8, 
1926, when they had a quarrel in which her husband became angry 
and "grabbed me and hit me and struck me and grabbed me by the 
throat and tried to choke me, and told me to get out, he would 
be tickled to death to get rid of me." That she left in a day 
or so for her parents’ home in Peoria, and hes been living with 


them ever since. 
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, 
She further testified that in October, 1922, after 
she had returned to Peoria, that appellant came and wanted her 


to return to their home, and that her father said to appellant: 


. "My daughter has told me of the way you have treated her. My 


daughter told me about a few months after your marriage, that 
you piu her and blackened her eye, and that you knocked her 
down the stairs and thet you struek and hit her in the head, and 
that you choked her and hit her on the head and shoulders," and 
that appellant admitted he had done it and said: "I am sorry, 
if you will only give me another trial and let her go home with 
me I will see that it doesn't happen again." She further testi- 
fied that appellant went home and then came back in a few days 
with his mother, and that "they fell on their knees and pleaded 
and begged me to forgive him and give him another trial, and I 
finally agreed that I would, and after a few days I returned to 
my husband's home." She further testified that from that time 
until May, 1926, he never struck her, but that he used vile 
language toward her at numerous times. 
Appellee's father corroborated her with reference 

to what appellant had said to him and what he said to appellant, 
following appellee's return to her parents' home in October, 1922. 
Mrs. Freeman, the mother of appellee, testified that her husband 
had recounted to appellant the accusations made by his wife, and 
that appellant a¢knowledsed that he had been guilty of those 
acts and begged appellee to return and live with him, and that 
he would do better. 

| Two letters written by appellant to appellee in October, 
1922, while she was at her parents' home, were offered in evidence. 
In those letters appellant admitted that he had not wsed appellee 
as he should, and said that he would try to do better and make 
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By 
things easier for her. In the first of said letters he ie 
this, among other language: "As for me striking you, there is 

. noyexcuse in the world for it, and I feel like a beast and all 
and Freeman called me when I think of it. In the accusations 
you make against me, be perfectly honest, for I think you have 
exaggerated. You know that I never more than slapped you at 
any time, and you have your parents believing that I beat you 
good. How many times have you slapped my face and pulled my 
hair?" Both of these letters disclose that appellant was very 
‘desirous of having appellee return to him, and evidence a 
tronz affection for her and their child. 

Appellant testified on his own behalf, and in each 
and every instance specifically denied having at any time struck, 
peaten or choked appellee, with the exception that in October, 
1922, he testified: 

"T game into the house for supper and my wife just 
handed me out a cold lunch. *** Well, it started into a quarrel, 
and on this occasion I did strike my wife when she was slapping 
at me, and she grabbed my hair before ever I touched her. That 
was the only oceasion of our quarrel which I admitted to her 
parents, and I felt ashamed and I humbled myself and went down 
and asked for forgiveness, and have had this to face ever since." 
He further denied ever having kmocked his wife dow the stairs. 

Appellee testified that no marks were left on her 
person on any of these occasions, except the one in April, 1920, 
shortly after their marriage, when she said that appellant black- 
enea her ¥ge. She testified that she showed the condition of her 
eye to appellant's father. Appellant's father specifically denied 
that appellee had ever said anything to him about appellant 


having struck her, or that her eye was blackened. She also 
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testified that on one of these occasions when she charged appellant 
struck her, that a man by the name of Wolter was working for them 


and was a witness to said transaction. Wolter went on the stand 


and testified that he never saw appellant strike his wife during 


the time he was at their farm. 

Several of the former neighbors of appellee and her 
husband when they lived near Joliet testified on halt of 
appellant that they never saw appellant mistreat appellee; that 
they were in their home and that the home was well furnished and 
appeliee and her baby were well and comfortably clothed. A Mrs. 
Hughes testified that she lived near appellee and appellant in 
the spring of 1924; that she saw appellee frequently; that "for — 
@ great deal of the time we met Wednesdays and Saturday evenings 
in the village grocery store. I visited in her home numerous 
times; she visited in my home. *** Outside my housework, I do 
child welfare work. *** In October, last fall, at my home in 
Mokena, I talked to the complainant. She came to me and said 
she wanted a divorce. When the matter of divorcee was mentioned 
I said: "I don't know what grounds you have. I don't think you 
have any grounds." I says, 'You are supported, you are clothed, 
you have a home.'** I observed the conduet of the defendant 
towards the child many times. He was very affectionate." 

Appellee testified that from October, 1922, to May, 
1926, appellant never struck her, though she says he saiset vile 
language toward her. There is also evidence in the record, given 
by the witness Wolter as well as by appellant, that appellee when 
angry was also given to using profane language. Weither in t 
October, 1922, nor in May, 1926, does either the father or mother 
of appellee testify to having seen any marks on her person, al- 
though appellee testified that she went directly to Peoria from 


her home on the farm near Joliet. 
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Without going into a more detailed diseussion of 
this evidence, we are of the opinion and hold that there i no 
sufficient showing made by appellee in this record to warrant a 
decree awarding her a divorcee against appellant for extreme and 
repeated cruelty. 

In Abbot v. Abbot, 192 Ill. 439, the supreme court 
at page 444 says: 

"It is very clear from all the evidence in this record 
that these people to a certain extent lived unhappily together; 
but it is the policy of our statute, and the good of society 
demands, that divorces shall not be granted from any sentimental 
considerations. The duty of these parents to their children and 
to society demands that they should not be divorced, except for 
statutory reasons." 

In Trenchard v. Trenchard, 245 Ill. 313, the court 
at page 315 says: 

"What is meant by cruelty as used in our statute has 

“peen the subject of consideration by this court in many cases, 
and has been construed to mean physical acts of violence; 
podily harm such as endangers life or limb; such acts as raise 
a@ reasonable apprehension of bodily harm and of a state of per- 
sonal danger incompatible with the marriage state. Bad temper, 
petulance of manner, rude language, want of civil attentions, or 
angry or abusive words, are not sufficient grounds for a divorce 
for extreme and repeated cruelty." Citing Henderson v. Henderson, 
88 Ill. 248; Harman v. Harman, 16 Ill. 85; Embree v. Embree, 
53 Ill. 394; Maddox v. Maddox, 189 Ill. 152; Fizette v. Fizette, 
146 Ill. 328. 

The evidence discloses that appellant comes of a good 
family, and that he is an industrious, hard working man. While 


it is probable that he is quick-tempered, the evidence also dis- 
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a 
Gloses that appellee is quick tempered. That is not sufficient 
ground on which to award a decree of divorce. 

We are so thoroughly convineéd by the reading of this 
record, that appellant is desirous to maintain his home and to 
have his wife and daughter with him, and that he is willing to 
care for and support them according to his ability, that we are 
of the opinion and hold that this decree should be reversed and 
the cause remanded, with directions to dismiss appellee's bill 


for want of equity. 


Reversed and remanded, 
with directions. 
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STATE OF ILLINOIS, | 

SECOND DISTRICT I, JUSTUS L.. JOHNSON, Clerk of the Appellate Court, in 
and for said Second District of the State of Illinois, and the keeper of the Records and Seal thereof, 
do hereby certify that the foregoing is a true copy of the opinion of the said Appellate Court in the above 
entitled cause, of record in my office. 


In Testimony Whereof, I hereunto set my hand and affix the seal ot 
said Appellate Court, at Ottawa, this day of 





in the year of our Lord one thousand 





nine hundred and twenty- 








Clerk of the Appellate Court 
(537613M—7-27) 
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AT A TERM OF THE APPELLATE COURT, 


Begun and held at Ottawa, on Tuesday, the fifth day of April, in 
the year of our Lord one thousand nine hundred and twenty-seven, 


within and for the Second District of the State of Illinois: 


Present--The Hon. THOMAS M. JETT, Presiding Justice. 
Hon. NORMAN L. JONES, Justice. 
FRANKLIN H. BOGGS 
Hon. AUGUSTUS A. PARTLOW, Justice. 


JUSTUS L. JOHNSON, Clerk. 


FLOYD S. CLARK, Sheriff. 








BE IT REMEMBERED, that afterwards, to-wit: On 


55? 29 1927 the opinion of the Court was filed in the 


Clerk's office of said Court, in the words and figures 


following, to-wit: 
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Term No. 57. t/ es lp Agenda No. 45. 


In The 
APPELLATE COURT OF ILLINOIS, 
Second District. 


THE PEOPLE OF THE STATE ) 
OF ILLINOIS, ) 
Defendant in Error, ) Error 
) to the 

-vVs- } McHenry County 

Cireuit Court 
GERHART GORDON, ) 
Plaintiff in Error. ) 


Plaintiff in error was indicted and tried in the 
cireuit court of McHenry County on an indictment consisting of 
three counts: the first count charging an unlawful possession 
of intoxicating liquor; the second, an unlawful possession with 
intent to violate the prohibition law, and the third, an unlaw- 
ful sale of intoxicating liquors, contrary to the provisions of 
the Illinois Prohibition Law. The jury returned a verdict of 
guilty on all three counts, and the motion for new trial made 
by plaintiff in error having been overruled, the court entered 
judgment on the verdict. Plaintiff in error was fined in the 
aggregate $1,000, and costs, and was iebenned to the county 
jail of said county for a term of 120 days. To reverse said 
judgment, this writ of error is prosecuted. 


No complaint is made by counsel for plaintiff in error 
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~~ < 
as to the sufficiency of the indictment, or as to the rulings 
of the court on the instructions. Neither the indictment nor 
any of the instructions are set out in the abstract. 

A large part of the argument of counsel for plaintiff 
in error is based on his contention that the court, on the 
cross examination of plaintiff in error, allowed the state's 
attorney to eross examine him with reference to immaterial and 
irrelevant matters, and that it tended to prejudice the jury 
against plaintiff in error; and also that certain of the 
remarks of the assistant state's attorney in his argument to 
the jury at the close of the case were unwarranted and of a 
prejudicial character. 

We have searched the abstraét in connection with 
counsel's contention in this respect, but fail to find any 
objection to the cross examination of plaintiff in error, or any 
objection or exception to the statements of either the state's 
attorney or the assistant state's attorney, made in the sekcenes 
of the jury, either in the argument or at any other time on the 
trial of said cause. If counsel desire to assign error on the 
examination or cross examination of a witness, the matter must 
be brought to the attention of the trial court, and a ruling 
obtained thereon. The same applies to the remarks of counsel. 
In order to bring the remarks of counsel, made on the trial of a 
cause, to the attention of a reviewing court, such remarks must 
be excepted to, and a ruling obtained thereon. That was not 
done in this case, and the assignment of error thereon cannot 
be considered by us. Earll v. People, 99 Ill. 123-136; Leipser 
ve. People, 227 Ill. 364-373; People v. Weil, 243 Ill. 208-214; 
People v. Ellsworth, 261 Ill. 275-278. 

It is also urged as a ground for reversal in this 


case, that, upon an intoxicated person having appeared in the 
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om 
lobby adjoining the courtroom during the trial of said cause, 
attention was directed thereto by counsel for the State in 
such a way as to prejudice plaintiff in error's case. We have 
examined the record in this connection, and hold that plaintiff 
in error is not in a position to urge this assignment of error, 
as counsel for plaintiff in error took part in the discussion 
that occurred at the time. Bhe evidence as to said occurrence 
is as follows: 

"Mr. MeCAULEY: Mr. Holtz is out here in the lobby 
causing a disturbance, intoxicated, a man who was let out of 
jail yesterday. I would like to have a bench warrant for him. 

"THE COURT: Let the Sheriff go take him now, 

"Mr, LUMLEY: On what? If he is drunk swear out a 
warrant and prosecute him for disturbing the peace, 

"THE COURT: Is he drunk? Take him and lock him up. 
Take him out of here." 

It is further strenuously urged that on the record 
in this case, the evidence is not sufficient to support the 
verdict. 

On behalf of the People, one Oliver Gleason testified 
that he was employed by the state's attorney of said county as 
an investigator, and was directed to ascertain if he could 
purchase intoxicating liquor from plaintiff in error; that 
upon receiving said employment he went to Harvard (in said 
county), in company with a Mr. Francis; that he had been directed,, 
when he arrived at Harvard, to call on a man by the name of Joe 
Evans, which he did, and that he, with Evans, went to plaintiff 
in error's; that he told plaintiff in error "I wanted to buy a 
quart, and Joe Evans said it would be all right. Mr. Gordon 
then left the house, went out the back door, and came pack with 


two pint bottles of liquor. The appearance of the liquor was 
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sabe 
colorless. It was in pint bottles. We paid $4 for the two 
bottles." He further testified that he and Joe Evans got in 
the car with Francis and went with the liquor to the grand jury 
room; that he drank from one of these bottles, and that the 
liquor was intoxicating. 

Charles Francis went on the stand and testified that 
he was an attorney living in Woodstock; that he went with 
Gleason to Harvard, but did not go with him to call on plaintiff 
in error. 

| The possession of the bottles, from the time they 
were turned over by Gleason in the grand jury room, to the time 
of said trial, was accounted for by the State's witnesses, and 
no question is made by counsel for plaintiff in error in his 
argument on this point. The state's attorney caused the contents 
of said bottles to be analyzed by a chemist, who testified that 
his analysis showed 49.45% alcohol by volume. 

Plaintiff in error on his own pehalf testified that 

“he was a farmer, in the occupation of about sixty acres of land 
which he rented from month to month; that he did not know 
Oliver Gleason or Joe Evans; that he never sold Gleason any 

liquor on May 24th, 1926, or on any other day; that he was in 
Beloit on May 2@th, and did not leave there until about three 
o'clock or a little after, and that he got home about four 
o'clock; that no one was there and that the house was locked 
when he got home. On cross examination, plaintiff in error 
testified as follows: 

"Q. You ean't remember that day, but you can 
remember those other days you were in Chicago and Beloit? 

"A. I don't know just Witt day I was in Beloit. 

"Q. You don't know what day you were in Beloit? 

"A. Yes. 


"Q. What was the answer? 
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"Answer read by reporter: 'I don't know just what 
day I was in Beloit." 

"Qe Do you mean that, or did that just slip out? 

"A. I answered that once or twice." 

Robert Orr, a witness on behalf of plaintiff in error, 
testified that he was in plaintiff in error's employ in the 
month of May, 1926; that he left plaintiff in error's place on 
the 24th day of May, about nine o'clock in the morning in his 
Ford sedan for Harvard, and that plaintiff in error passed him 
on the road. 

From an examination of the record in this case as 
above set forth, it will be observed that on the part of the 
People, @leason specifically testified to having purehased two 
pints of intoxicating liquor from plaintiff in error. On the 
part of plaintiff in error, he denies this. We are therefore 
of the opinion and hold that the question of the sufficiency 
of the evidence to warrant the verdict was for the jury, and we 
would not be warranted in reversing the judgment on the ground 
that the evidence was not sufficient to support the verdict. 
People v. Irue, 514 Ill. 89-95, citing: People v. Grosenheider, 
266 Ill. 324; People v. MeCann, 247 T1l. "B30; People v. Fisher, 
$03 Ill. 594; People v. Hildebrand, 307 Ill. 544; People v. 
McGuirk, 312 Ill. 257. 

On the matter of plaintiff in error's akleged alibi, 
it was for him to produce evidence in support thereof which, when 
taken in connection with all the other evidence in the case, was 
sufficient to raise a reasonable doubt as to his guilt on the 
whole evidence. Carhton v. People, 150 Ill. 181; Hauser v. 
People, 210 Ill. 153; People v. Iukoszus, 242 Ill. 101; People 
Vv. Collins, 255 Ill. 266; People v. Jennings, 298 Ill. 286. 

The jury having found against plaintiff in error on this issue, 
we are not prepared to say that they were not warranted in so 


doing. 
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An affidavit appears in the abstract, made by V. S. 
Lumley, counsel for plaintiff in error, to the effect that on 
the morning following the return of the verdict of the jury, 

"he talked with several of the jurors, and in said conversation 
said jurors stated to this affiant that there was no evidénce 

to convict the defendant of the charge alleged in the indictment, 
but that they knew him personally, that he was not a naturalized 
citizen and that they mew him personally better than affiant 
did; that they convicted him on general principles, without aay 
regard to the eviden@e produced on the trial; that they would 
like to see him run out of the community where he lives." 

This affidavit, if of a character to be considered 
by the court, could not be so considered, for the reason that it 
is not made a part of the bill of exceptions. Motions, affidav- 
its and matters of that character, in order to be made 2 part of 
the record so as to be considered by a reviewing court, must be 
incorporated in and made a part of the bill of exceptions. 

People v. Tielke, 259 Ill. 88-98; People v. Ellsworth, supra, 
278; People, ex rel Shriver v. Cowen, 283 Ill. 308-312. 

Aside from the fact that said affidavit fis not 
properly a part of the record, we are of the opinion and hold 
that ex parte affidavits of this character are not proper and 
are not to be given consideration, either by the trial court or 
by a reviewing court. Mughes v. People, 116 Ill. 330. 

Finding no reversible error in the record, the judgment 


of the trial court will be affirmed. 


Judgement affirmed. 
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STATE OF ILLINOIS, | 

SECOND DISTRICT e I, JUSTUS L.. JOHNSON, Clerk of the Appellate Court, in 

and for said Second District of the State of Illinois, and the keeper of the Records and Seal thereof, 

do hereby certify that the foregoing is a true copy of the opinion of the said Appellate Court in the above 
entitled cause, of record in my office. 

In Testimony Whereof, I hereunto set my hand and affix the seal ot 

said Appellate Court, at Ottawa, this -day of 


in the year of our Lord one thousand 








nine hundred and twenty- 
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AT A TERM OF THE APPELL $ CpuURT 
Begun and held at Ottawa, on Tuesday, the fifth day of April, in 
the year of our Lord one thousand nine hundred and twenty-seven 


within and for the Second District of the State of Illinois: 


Present--The Hon. THOMAS M. JETT, Presiding Justice. 
Hon. NORMAN L. JONES, Justice. 
Hon. FRANKLIN H. BOGGS, Justice. 
JUSTUS L. JOHNSON, Clerk. 


FLOYD S. CLARK, Sheriff. 











BE IT REMEMBERED, that afterwards, to-wit: On 


“P29 1927 the opinion of the Court was filed in the 


Clerk's office of said Court, in the words and figures 


following, to-wit: 
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Term No. 60. of 7 7 ¢ Agenda Wo. 48. 
In The 
APPELLATE COURT OF ILLINOIS, 
Seeond District. 


APRIL TERM, A. D, 1927. 


LENA MAY CLARK, ) 
Appellee, Appeal from the 
-vs- ) Stark County 
) Cireuit Court 
JOHN CLARK, ) 
Appellant. ) 


OPINION by BOGGS, J. 


Appellee filed a bill in the ecireuit court of Stark 
County, alleging that she was intermarried with evaatike le Decem= 
per 24th, 1912, and that as the result of said marriage two 
children were born, Robert, aged eleven, and Forrest aged nine. 
The bill as finally amended charges that appellant "had kicked, 
ehoked and beat complainant, and particularly on or about June 
5th, 1924, he choked and ill-treated her; that in August, 1924, 
the defendant threatened to kill complainant, that his threat 
to kill was made in anger; and his wife feared he would carry 
such threat into execution." 

To said bill appellant filed an answer, specifically 
denying that he ever kicked, chek#d, beat or threatened appellee, 
in August, 1924, or at any other time. On the trial before the 
ghaneelilor, a finding was made in favor of appellee and a decree 


of divorce was granted, awarding appellee the custody of said 
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ehildren with the right of visitation on the part of appellant, 
and ordering appellant to pay appellee $20.00 per month for the 


gare and support of said children. To reverse said decree, this 


appeal is prosecuted. 


fey The record discloses that appellant was a farm labor- 
er, working by the month and earning from $450 to $500 per year; 
that appellee was in charge of the telephone exchange in the 
village of Castleton, and had been there for some whihe prior to 
the rendition of said decree; that the residence of said parties 
for some time pricr to the filing of said bill was in the same 
building as said exchange, 

Quoting from the record, appellee testified that one 
morning "he (appellant) became angry at me when I was gettin 
breakfast, and came up and choked me." She further testified 
that she got away from him and went back in the office; that she 
hadn't done anything to cause appellant to choke her, and that 
the trouble came up over an argument about the boys. She also 

“testified as follows: 

"Q. What happened in August, 19247 

“A, That was when he said he would kill me. 

"Q. What did he say? 

"A. He said he would kill me. 

"Q. What time of day was that? 

"A, Thet was in the mornings, between 4:30 and 5 o'elock." 
She testified that she and her husband were in bed at that time 
and that the children were upstairs; that her son Robert came 
down and that "after he (appellant) made this threat, he went 
out to work." 

“While appellee on her direct examination did not in 
any way specify as to whether or not the choking in question 
injured her or left any marks on her person, on cross examination 
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= oe 
counsel for appellant brought out that the choking did hurt her, 
and that finger prints were left on her neek, 

The son Robert testified that early one morning in 
August, 1924, he heard his father and mother quarreling; that he 
Game down the stairs and heard his father say: "Threshing is 
nearly over, I will end it all," and as he went out the door he 
said, "God damn you, I will kill you;" thst his father then went 
out to the barn. On cross examination, the Court asked this wit- 
ness the following: 

"Q,. Have you ever heard him (appellant) abuse your 
mother at any time only that (referring to the oecasion in August, 
1924)? 

"h, Be, 

"Q. Have you ever heard him swear at her? 

"AY Wo, sir. | 

"Q. You never heard him mistreat her but that onee? 

"A. That ones." 

‘This witness further testified that his tates had always been 
good to him, and h&@ Been good to him up to the time of the trial. 

Appellant testified in his owm behalf that he had never 
struck, choked or in any way done physical violence to his wife, 
and that he had never at any time threatened her life. He further 
testified that the chief cause of their trouble had been that 
within the last year or so prior to their separation, appellee, 
against the request of appellant, had gone to dances with her 
cousin, one Clark Leedy, and that since their separation she had 
‘been going to dances with one Jim Atkinson. 

) Appellee on cross examination admitted having gone to 
dances with her cousin Leedy, and had also been going with 
Atkinson, and that this was over the objections of her husband. 
She sestified that one night she had been to a dance with Leedy 


and did not get home until about one o'clock, and another night 
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she had been out with Atkinson to a dance and did not get home 
until nearly two in the morning; that on the night she was out 
with Atkinson, her husband was at the home when they arrived, 
and that when Atkinson got out, her husband fired some shots, 
but told appellee that he had no hetariton of injuring her. 
Appellant testified in this comnection that he fired the shots 
into the air, and that he had no intention of in any way injuring 
his wife. Appellee also testified on eross examination that her 
husband never had pointed a gun at her, and never had @ gun in 
his hands at any time when she claims he threatened her. 

Leuetiant also testified that, subsequent to their 
separation in March, 1925, he stayed at his home one night, and 
that appellee occupied the bed with hin. 

In corroboration of this statement, one Lola Gates, 
@ witness on behalf of appellant, testified thet she worked at the 
exchange for appellee in Mareh and April, 1925; that "John 


(appellant) stayed there one night about April 1st, 1925; Mrs. 


“@lerk said they slept together." She further testified: "One 


day she (appellee) said she would like to get a divorce, but she 
had no grounds." 

Appellee went on the stand and denied having occupied 
the same bed with appellant after their separation. Robert also 
testified that his father had not stayed all night with his 
mother after the separation. However, his testimony was to the — 
effect that he did not occupy the same room with his mother, and 
his conelusion that his father did not stay there was based on 
the fact that he went to bed at the same time his mother did. 

This, in substance, is the testimony in the case. It 
is seriously contended by counsel for appellant that the finding 
and decree of the court is against the manifest weight of the 


evidence. 
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The only act of eruelty testified to by appellee is 
the ene occasion when she testified that appellant choked her. 
The question therefore arises on this record as to whether, 
taking the testimony of appellee and her witnesses as true, the 
court was authorized under the statute in granting appellee a 
decree of divorce. 


The authorities in this state are all to the effect 


that a decree of divorce can only be granted upon one or more of 


the grounds set forth in the statute. Henderson v. Henderson, 

88 Ill. 248-250; liaddox v. Maddox, 189 I11. 152-154; Trenchard 

v., Trenchard, 245 Ill. 313. In the latter case, the court at 
page 315 says: "The dissolution of the marriage relation is a 
grave matter and can only be justified where the ease is strictly 
within the statute. Our statute is sufficiently liberal in 
enumerating the causes for atte a divorcee may be granted, and 

it has always been the policy of this court that parties secking 
@ divorce should bring themselves within the statute." 

The ground relied on in this case is extreme and 
repeated ervuelty. Our courts have speeirically held in numerous 
deeisions thet one act is not sufficient to constitute extreme 
and repeated cruelty. Vignos v. Vignos, 15 Ill. 186-1873; Turbitt 


pes = eta a 


ve. Turbitt, 21 Ill. 438-439; Embree v. Embree, 53 Ill. 5394-395; 


Henderson v. Henderson, 88 Ill. 248-250; Fizette v. Fizette, 146 


Ill. 528-336; Maddox v. }iaddox, 189 Ill. 152-153. 

Our courts have also held that words, in and of them- 
selves, no matter how harsh their character may be, do not consti- 
tute cruelty. Embree v. Embree, supra, 395, where it is said: 

"It is a positive requirement of the statute, that 
there shall be extreme and repeated cruelty, to authorize the 
courts to dissolve the marriage tie. One act has not, in this 


State, been held to answer the requirements of the statute. 
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sli 
And the uniform construction given to the act by this court, as 
announced in a number of decided cases, is, that the cruelty must 
consist in physical violence, and not in angry or abusive 
epithets, or even profane language. The courts must enforce, 
and not enact, ; and we feel compelled to enforce the statute 
as it has been enacted and heretofore expounded by the court, 

"We are well aware that some other courts have held 
that cruelty may consist in mere angry or abusive words, menaces 
or indignities. But such is not the construction which has been 
placed upon our statute; and the construction it has received was 
announced many years since, and the seneral kool, with whom 
the power is lodged, have not interposed to change the rule.” 

See also: Henderson v. Henderson, supra, 250; Fizette v. Vizette, 
supra, 535; Maddox v. Maddox, supra, 154; Trenchard v. Trendnara, 
supra, 315. \ 

= While the statute, Chapter 40, sec. 1, Cahill's Stat- 
utes, provides as grounds for a divorce that the husband orwife 
“thas attempted the life of the other by poison or other me ans 
showing malice," no authority has been cited holding that the 
making of a verbal threat against the life of another, withoyt 
being accompanied by an overt act, constitutes an attempt to 
take life. We have made considerable search,fand have been 
unable to find that our supreme or appellate courts have ever 
been called upon or have construed that provision of the statute\ 
in connection with what would constitute a ground for divoree | 
thereunder. 

In Scott v. People, 141 Ill. 204, plaintiff in error 
was indicted for an attempt to produce an abortion. The court 
there says: “Although the statute does not use the wort ‘intent’, 
yet the word ‘attempt', which it does use, necessarily ineludes 


intent. (Thompson v. The Pegple, 96 Ill. 158). "An attempt is 
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=F 
an intent to do a particular thing with an act toward it falling 
short of the thing intended.’ (1 Bishop on Crim. Law, sec. 728). 
* * * 1Tt seems impossible to doubt, that the only distinction 
between an intent, and an attempt to do a thing, is, that the 
former implies the purpose only, while the latter implies both 
the purpose and an actual effort to carry that purpose into 
execution.’ (Prince v. State, 35 Ala. 367; Lewis v. State, id. 
380; Gray v. State, 63 id. 73; Hart v. State, 38 Tex, 382; 
Johnson v. State, 14 Ga. 55)." 

We are of the opinion and hold thet the reading of 
the statute clearly discloses that the attempt upon the life re- 
ferred to contemplates some overt act. 

Under the authorities cited, we hold that the evidence 
fails to sustain the charge of extreme and repeated cruelty. The 
pill does not charge an attempt on the life of appellee as con- 
templated by the statute, and, even if charged, the evidence fails 
to sustain a charge of that character. It might also be observed 
that, while appellee testifies that she fears appellant will take 
her life, yet the evidence discloses that since the making of the 
last threat, as testified to by appellee, she has been in company 
with appellant, without apparently entertaining any fear of him. 

For the reasons above set forth, the judgment and de- 
eree of the trial court will be reversed and the cause will be 


remanded, with directions to dismiss appellee's bill for want of 


equity. 


Reversed and remanded, with directions. 
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STATE OF ILLINOIS, 
ss. 

SECOND DISTRICT I, JUSTUS I.. JOHNSON, Clerk of the Appellate Court, in 
and for said Second District of the State of Illinois, and the keeper of the Records and Seal thereof, 
do hereby certify that the foregoing is a true copy of the opinion of the said Appellate Court in the above 


entitled cause, of record in my office. 
In Testimony Whereof, I hereunto set my hand and affix the seal ot 
—day of 





said Appellate Court, at Ottawa, this 


in the year of our Lord one thousand 








nine hundred and twenty- 


Clerk of the Appellate Court 
(53761—3M—17-27) 
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AT A TERM OF THE APPELLATE COURT, 


Begun and held at Ottawa, on Tuesday, the fifth day of April, in 
the year of our Lord one thousand nine hundred and twenty-seven, 


within and for the Second District of the State of Illinois: 


Present--The Hon. THOMAS M. JETT, Presiding Justice. 


Hon. NORMAN L. JONES, Justice. 


FRANKLIN H. BOGGS E 
PS Se ECE «=CJJstice. 





JUSTUS L. JOHNSON, Clerk. 


FLOYD S. CLARK, Sheriff. 








BE IT REMEMBERED, that afterwards, to-wit: On 
“SEP 29 {927 the opinion of the Court was filed in the 
Clerk's office of said Court, in the words and figures 


following, to-wit: 
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‘SUBSCRIBERS AT RELIANCE 


Term No. 63. / 7e Agenda No. 51, 


In The 
APPELLATE COURT OF ILLINOIS, 
Second District. 


T. ©. MeCANN, 
Appellee, 


Appeal from the 
Cireuit Court of 
Peoria County. 


-¥S- 


AUTOMOBILE INDEMVITY 
EXCHANGE, 


ee ee ee ee 


Appellants. 


OPINION by BOGGS, Ji 


Appellee instituted suit in the circuit court of 
Peoria County against appellants on an automobile insurance 
policy covering a Jordan automobile owned by appellee and 
whieh had been destroyed by fire. 

The first count of the declaration charges, among 
other things, that said automobile was totally destroyed by 
fire "in a manner wholly unknown to and without the aid or 
connivance of the plaintiff." The second count charges ‘icek 
said automobile was stolen from the possession of appellee 
"without the aid or connivance cf the said plaintiff, and by 
some person, or persons, other than any person, or person, 
in the plaintiff's household or in the plaintiff's service 


or employment." The third count charges thet said car was 


stolen and totally destroyed by fire "in a manner wholly 
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unknown to and without the aid or connivance of the plaintiff," 
ete. 

To said declaration appellants filed a plea of the 
general issue and notice of apecial defenses thereunder, as 
follows: 

1. That said automobile described in said policy, 
attached to said declaration, was not stolen, but was removed 
to the place where it was burned by the plaintiff personally 
or by another, or others, with his knowledge and consent. 

2. That said automobile was set fire to by the said 
pleintiff or by another or others with his knowledge and consent. 

A trial was had, resulting in a verdict and judgment 
in favor of appellee for $900. To reverse said judgment, this 
appeal is prosecuted. 

The testimony on the part of appellee tends to prove 
thet his automobile was in his garage on the night of August 12th, 
1925 and was found the following morning to have been destroyed 
by fire; that he had locked the transmission the night before, 
and that the same was still locked when found after said fire; 
that the wreck of the automobile disclosed that previous to 
the fire it hed been stripped of the greater part of its 
accessories. 

On the part of appellants, the proof tends to show 
that appellee was seen the night before by some two or three 
disinterested witnesses in the vieinity where the wreckage of 
said automobile was discovered. One of the witnesses testified 
to the effect that he saw the car that wes burned and another 
car at the place where said car was afterward found; that he 
saw twe men talking together; that he saw "kind of a light 
flash up" + * * *and “then the fire flared up"; that one of 


the men he saw there that night was appellee. 
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The evidence, as to whether appellee had anything to 
do with the destruction of said automobile, was sharply con- 
flicting. It was therefore necessary that the rulings of the 
court on the evidence and the instructions should have been 
without substantial error. 

It is contended on the part of counsel for eppellants 
thet the court erred in permitting testimiony in chief on 
pehalf of appellee, over the objections of appellant, to the 
effect that appellee bore a good reputation for truth and 
veracity in the community where he resided, and also testimony 
to the effect that his general reputation for honesty, in the 
community where he resided, was good. 

It is a well established principle of law that testimony 
as to the general reputation of a person for any particular trait 
ef character is not admissible until thet reputation has first 
peen assailed. The court therefore erred in permitting testimony 
with reference to the general reputation of appellee for truth 
and veracity, for neither at that time nor at any other time 
during said trial was his reputation assailed. Tedens v. Schumers, 
112 Ili.. 263; McGee v. People, 149 Til. 138. 

It is the contention of counsel for appellants that, 
this being a civil suit, proof of the general character of appellee 
for honesty was not admissible, and, even if it pe held to have 
been admissible, it was not admissible in chief. In answer 
thereto, counsel for appellee insists that the notice of said 
special defenses put appellee's character in issue, and thereby 
gave appellee the right to offer exidence ef his general reputa- 
tion as to honesty in the first PEI and that, even if the 
testimony was not properly admitted in chief, inasmuch as 
appellants afterward offered evidence in support of such special 


d@efanses, no prejudicial error to appellants resulted therefrom. 
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While, as a general prenenitian, except in libel and 
slander cases covered by statute, evidence of the general 
reputation of a party is not ordinarily admissible in civil cases, 
except on the question of impeachment, we are of the opinion 
that in a case of this character, where a charge is made against 
@ party which amounts to a felony, evidence as to the general 
reputation of such party on a trait of character involved, 
would be admissible. We are also of the opinion and hold that 
as appellee in effect was charged with arson, his character as 
to honesty was involved, and for that reason his general 
reputation as an honest men would properly be admissible, if 
testimony be offered by appellants in support of said charge. 
Jupitz v. People, 34 Ill. 516-521; People v. Koloski, 309 Ill. 
468-472. We hold, however, that such testimony was not ad- 
missible in chief. 

It is next contended by appellants thet the court erred 
in giving appellee's modified instruction, first, beeause it is 
inconsistent with the allegations of the deelavation and his 
first given instruction, and second, because it places on 
appellants the burden of proving the defense set up in their 
special defenses beyond a reasonable doubt. 

In view of the allegations of appellee's declaration 
to the effect that he had nothins to do directly or indirectiy 
with the taking of said car and causing it to be burned, and had 
no knowledge with reference thereto, amd in view of appellee's 
first instruction, which stated to the jury that if he had 
proved by the evidence that "said automobile described in said 
policy of insurance was, during the time said policy was in 
full force and effect, stolen and burned by someone wholly un- 


kmown to the plaintiff and without his kmowledge, consent, 
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es, “a 
connivance or approval, and not by the plaintiff or any person 
in the plaintiff's service or employment, either during or 
outside the hours of such service or employment," etc., appellee 
would not be in a position to insist that appellants make proof 
of said special defenses béyond a reasonable doubt. 

Said modified instruction is also inconsistent in its 
language, for the reason that it states to the jury that if the 
"plaintiff has proved each and every material facet in counts 
one and two of his declaration by the greater weight of the 
evidence, andi the defendants have failed to prove the defense 
above mentioned beyond a reasonable doubt, then your verdict 
should be for the plaintiff." In other words, it tells the 
jury that if appellee has proved by a preponderance of the 
evidence that said automobile had been stolen and burned and 
that he had nothing whatever to do with the same, that then 
before they could find for appellants, they must find that 
appellants had proved beyond a reasonable doubt that appellee 
had either burned or assisted in burning said ear, or that the 
same had been burned by another or others with his Imowledge, 
acquiescence or consent. The court erred in giving this 
instruction. 

In People v. Small, 319 Ill. 437, it was sought to 
raise the question as to whether when a felony has been charged 
in a civil case, it must be proved beyond a reasonable doubt. 
The court at page 481 says: 

"It is finally contended that criminal acts are 
eharged in the bill in this suit, and that the rule that such 
charges must be proven beyond a reasonable doubt before a 
decree can be entered against the party so charged is applicable. 
We shall not lengthen this opinion by discussing this question. 


Whether this court will again apply to civil aetions the rule 
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ey 
of evidence applicable to criminal cases merely because the 
pleadings charge ani the proof shows that the loss or damages 
arose out of a criminal act (see Rost v. Noble & Ge., 316 1. 


357), need not be decided in this case, for the reason that 
whatever rule is applied, the evidence in this record shows, 
beyond all reasonable doubt, a liability to account." 

Appellee hts assumed in his pleadings and in his 
first instruction that the burden is upon him to prove that 
he did not burn said car or assist therein, and that the same 
was not taken by anyone in his employ or with his knowledge or 
acquiescence. He is therefore not in a position to urge the 
application of the rule requiring that proof of the defense in 
this case be made beyond a reasonable doubt. 

This being the state of the record, the court erred 
in refusing to give appellant's first and second refused in- 
structions. The first refused instruction tells the jury that 
if they believe from the evidence that the automobile in 
question "was burned by or with the knowledge and consent of 
the plaintiff, then you should find the issues-joined for the 
defendants." This instruction is in line with appellee's 
theory, as set forth in his declaration and in his first given 
instruction. 

Appellants' second refused instruction tells the jury 
that in order for plaintiff to recover, he must prove his ease 
by a preponderance of the evidence. This instruction states 
a2 correct principle of law, and wheat have been given. 

Counsel for appellants failed to number the given 
and. refused instructions, as provided by the rules of this 
sourt. Counsel in preparing abstracts, should be eareful to 
observe this requirement as, in passing on the instructions, 
it is much more convenient if they are designated by number. 


For the reasons above set forth, the judgment of the 
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trial court will be reversed and the cause will be remanded. 


Reversed and Remanded. 
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STATE OF ILLINOIS, | 

SECOND DISTRICT % I, JUSTUS L.. JOHNSON, Clerk of the Appellate Court, in 
and for said Second District of the State of Illinois, and the keeper of the Records and Seal thereof, 
do hereby certify that the foregoing is a true copy of the opinion of the said Appellate Court in the above 
entitled cause, of record in my office. 


In Testimony Whereof, I hereunto set my hand and affix the seal ot 
said Appellate Court, at Ottawa, this day of 
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Begun and held at Ottawa, on Tuesday, the fifth day of April, in 
the year of our Lord one thousand nine hundred and twenty-seven, 


within and for the Second District of the State of Illinois: 


Present--The Hon. THOMAS M. JETT, Presiding Justice. 
Hon. NORMAN L. JONES, Justice. 
Hon. FRANKLIN H. BOGGS, Justice. 
JUSTUS L. JOHNSON, Clerk. 
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Term No. 67. : ‘] 1K Agenda No. 60. 
In The 
APPELLATE COURT OF ILLINOIS, 


Seeond District. 


APRIL TERM, A. D. 1927, 


A. E. HART, 


Appellant, Appeal from the 


-Vs- Circuit Court of 


CHARLES ALLEN, 
Appellee. 


Winnebago County 


OPINION by BOGGS, J. 


Appellant, a real estate broker, Sarah suit in as- 
sumpsit in the circuit court of Winnebago county against appellee 
and his wife, Grace Allen, to recover commissions alleged to be 
due him from said parties. 

The declaration consists of the comnon counts and one 
special count, which set forth that on July 30th, 1925, appellee 
and his wife listed with appellant certain real estate owned by 
them in Rockford, Illinois, ae sale, and verbally agreed to pay 
commissions on the sale of said property; that appellant there- 
after procured Earh Bartley, and Alice Bartley, who agreed to 
exchange for said real estate owned by appellees certain real 
estate in the state of Nebraska, and to pay in addition the sum 


of $15,000 in cash; that appellant reported said proposition to 
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appellee and his said wife and "that the said defendants then and 
there agreed with the plaintiff and with Earl Bartley and Alice 
Bartley to accept the piece or parcel of land owned by the said 
Earl Bartley and Alice Bartley and the sum of $15,000 in cash." 

Said declaration further avers that appellant explained 
to appellee and his said wife that he, appellant, was the broker, 
not only for appellee and his wife, but also for the Bartleys, and 
that appellee and his wife were to pay him $825.00 and the Bartleys 
$412.50, and that appellee and his wife agreed thereto; that ap- 
pellee investigated the real estate owned by the Bartleys, and that 
he and his wife "verbally accepted the said sale, and the said 
Charles Allen entered into a written agreement marked exhibit a 
and made a part hereof, and that the said Grace Allen thereafter 
verbally accepted the said real estate deal as outlined by the 
plaintiff hereinabove, but because of some difficulty between 
Charles Allen and Grace Allen, the said Grace Allen refused to 
sign said contract." Appellant further avers that he found a 
aaner for the premises of appellee and his said wife, on 
terms acceptable to them, and that he had thereby earned his 
commissions of $825.00. 

To said declaration appellee filed a plea of the general 
issue and a special plea with an affidavit of merits. A demurrer 
was filed to the special plea and was sustained. Thereupon 
appellee obtained leave to amend his affidavit of merits, and 
filed notice of special defense, in which notice appellee set 
forth that appellant was a part owner in the premises claimed to # 
owned by the Bartleys, and that he concealed his interest therein 
from appellee. 

Appellant dismissed his suit against Grace Allen, and 
the cause proceeded to trial against appellee alone. At the close 


of appellant's evidence, a motion was made by appellee to exclude 
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a 
the evidence and to direct a verdict in his favor. This motion 
was denied. At the close of all of the evidence, a like motion 
was made. The court granted said motion, directed a verdict in 
favor of appellee, and rendered judgment against appellant in 
jar of action and for costs. To reverse said judgment, this appeal 
is prosecuted. It is contended by appellant that the court erred 
in dire@ting said verdict, and in rendering judgment against him 
in bar of action and for eosts./ Pe reverse said judgement, this 


( 
appeal—is—prosecuted. It is contended py appellant—that—the 





court-erred in-directing said verdict, and in rendering judgment 
against-him in bar of action and for-costs. ) 

The evidence on the part of appellant was to the effect 
that appellee and his wife listed certain property with him for 
sale at $25,000. Appellant testified: "I showed the property to 
@& great many people, or different ones, and finally I made a 
proposition of exchanging the property with Mr. Allen. The ne- 
gotiations extended over quite a period before there was anything 
consummated. I told Mr. Alien I thought I could make a deal for 
a 280-acre tract of land in Nebraska and give a the cash 
difference of the properties." He further testified that he and 
appellee went out to Nebraska to look at the land; that they 
examined the land thoroughly and that appellee expressed himself 
as satisfied with the land; that a week or so after their retwrn 
to Rockford, appellee came to his office and told him he was 
ready to go ahead and close up the deal; that a contract was 
prepared for the exchange of the property owhed by appellee and E 
his wife for the 280 acres of land in Nebraska; that appellee 
finally signed the same but that his wife, while she expressed 
herself as satisfied with the deal, said she wanted the contteet 
examined by her attorney; that thereafter appellee's wife stated 


that she would not go on with the transaction for the reason that 
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appellee, her husband, would not make a satisfactory division 
with her of the cash payment of $15,000. 

On cross examination appellant testified to the effect 
that he had executed a quit claim deed of the Nebraska land to 
the Bartleys, under date of March 1, 1924, but that at the time 
he showed said land to appellee he did not own the same, the 
evidence being to the effect that the Northwestern National Bank 
at that time was the owner of an undivided one-half interest 
therein. Appellant's testimony in this conneetion was as follows: 

"I gave Bartley a quit claim de@d. I didn't sell the 
bank's interest; I couldn't. The bank does not own it now. They 
disposed of their title over a year ago, last July, I think it 
was. They deeded it to me a year ago last July. The deed fram 
the bank was put on record about the 15th of October, I think, 
in 1925. At the time Mr. Allen went out to look at the land I 
did not hold the bank's interest. The deed from the bank was 
herein town, but I did not have it at that time. I got it in 
‘July; the latter part of July, 1925. It was at the Swedish 
American Bank. I% deeded the property to me in my name." 

Appellant was allowed to testify, over the objection 
of appellee, that on July 30th, 1925, being the date of the 
contract alleged to have been signed by appellee, the Bartleys 
were ready, able and willing to carry out the provisions of said 
contract and transfer the Nebraska land to appellee and his wife. 

The deed from appellant to the Bartleys, being a quit 
e¢laim deed, would "not extend to after-acquired titie, eee 
words are added expressing such intention," under the provisions 
of sec. 10, chapter 30, Cahill's Statutes. This is also the 
holding of the supreme court in DuBois v. Judy, 291 Ill. 340-347; 
Thornton v. Louch, 297 Ill. 204-210. 


An examination of the guit claim deed in question 
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cléarly discloses that it does not purport to cover after- 
acquired titles. It therefore follows as a legal conclusion that 
the Bartleys were not the owners of the Nebraska land on July 
30th, 1925, and were not ready, able and willing to convey the 
title thereto to appellee and his wife. Whatever title the 
Bartleys had to the Nebraska land was under the quit claim deed 
from appellant, and appellant in his testimony clearly discloses 
that such was the case, The quit claim deed from appellant to 
the Bartleys was not filed for record, and so far as the record 
title to said premises is concerned, it was shown to be in 
appellant and said bank, each owning an undivided half interest 
thereon, The Bartleys did not testify, and there is nothing 

in the record to show that they had the $15,000 or could have 
procured the same, other than the bare statement of appellant 
that they were ready, able and willing to carry out said contract. 
This statement must necessarily be a conelusion on his part. 

We therefore hold that the court, for the reasons 
stated, was warranted in directing a verdict. However, we are 
also of the opinion and hold that, inasmuch as the evidence dis- 
closes that appellant was the owner of an undivided half interest 
in the Nebraska land, and inasmuch as the evidence fails ks dis- 
close that appellee had any knowledge thereof or that appellant 
informed him or gave him any notice to that effect, such con- 
cealment would be a bar to a recovery by appellant. 

An agent for the sale of property is prohibited from 
having any interest in the sale, directly or indirectly, without 
the consent of his principal, given after full kmowledge of every 
fact known to the agent which might affect the principal's interest. 
Johnson v. Bernard, 323 Ill. 527-529; Fox v. Simons, 251 Ill. 316- 
$21; Tyler v. Sanborn, 128 Ill. 136-143; Tewksbury v. Spruance, 

75 Ill. 187-188. And it is of no consequence in such case that no 
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fraud was intended, or that no advantage was in fact derived by 
the agent. Tyler v. Sanborn, supra, 143; Fox v. Simons, supra, 
S21; Tewksbury v. Spruance, supra, 188. And where an agent sells 
to his principal his own property as the property of another, 
without disclosing the fact of his interest, this will be such 
@ fraud in law as will give the principal the right to avoid 
the sale in toto. Ely v. Hanford, 65 Ill. 267-270. 

As a general proposition, if an agent or broker em- 
ployed to transact a particular business is guilty of bad faith 
to his principal, he thereby forfeits his right to commissions. 
Keach v. Bunn, 116 App. 397-402; Fidelity Trust Co., v. Poole, 
136 App. 266-274; Jacobs v. Eide, 170 App. 524-527. The law 
further is that it makes no difference whether the result of the 
agent's conduct is injurious to his principal or not; in cases 
of this character the misconduct of the agent affects the 
contract from considerations of public policy, rather than of 
injury to the principal. Keach v. Bunn, supra, 402; Hafner v. 
Herron, 165 Ill. 242-247, also reported in 45 L. BR. Avy BS6e 

Counsel for appellant insists that inasmuch as the court 
did not direct a verdict at the close of appellant's evidence, it 
follows that the court was holding that there was evidence in the 
record which required that the case be submitted to the jury, and 
that, that being the ease, the court at the close of all the 
evidence must have weighed the evidence in directing a verdict. 

"The fact that the trial court refused to direct a 
verdict for the defendant at the close of the plaintiff's evidence, 
put directed such a verdict at the close of all the evidence, does 
not of itself show that the trial court weighed the evidence, and 
if the verdict was properly directed, it is not error.” McDermott 
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v. Burke, 256 Ill. 401-405. 
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There was no sufficient evidence in the record which, 
if taken as true, would faifly tend to prove appellant's case. 
The court tierefore did not err in directing a verdict in favor 
of appellee. 
For the reasons above set forth, the judgment of the 
trial court will be affirmed. 


Judgment affirmed. 
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STATE OF ILLINOIS, 
ss. 
SECOND DISTRICT 


I, JUSTUS I.. JOHNSON, Clerk of the Appellate Court, in 
and for said Second District of the State of Illinois, and the keeper of the Records and Seal thereof, 
do hereby certify that the foregoing is a true copy of the opinion of the said Appellate Court in the above 
entitled cause, of record in my office. 


In Testimony Whereof, I hereunto set my hand and affix the seal ot 





said Appellate Court, at Ottawa, this —day of 


—- in the year of our Lord one thousand 





nine hundred and twenty- 
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AT A TERM OF THE APPELLATE COURT, 


Begun and held at Ottawa, on Tuesday, the fifth day of April, in 
the year of our Lord one thousand nine hundred and twenty-seven, 


within and for the Second District of the State of Illinois: 


Present--The Hon. THOMAS M. JETT, Presiding Justice. 


Hon. NORMAN L. JONES, Justice. 
FRANKLIN H. BOGGS 







Hon. Justice. 


JUSTUS L. JOHNSON, Clerk. 


FLOYD S. CLARK, Sheriff. 
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Term No. 74. ' Agenda No. 57. 
fn The 


APPELLATE COURT OF ILLINOIS, 
Seconda District. 


on oe ae 


ROSALIE ELDER NELSON, ) 
Appellant, 
-vs- ) Appeal from the 
) Circuit Court of 
RICHARD R. MEENTS, Formerly ) 
Conservator and now Ex Officio ) 
Administrator of the Estate of ) 
Michael King, Deceased, ) 
Appellee. ) 


Kankakee County. 


—— Sea oe 
ee ow a 


An action in assumpsit was instituted in the circuit 
court of Kankakee County by appellant against appellee as con- 
servator of the estate of Michael King, deceased. 

During the pendency of said suit, Michael King departed 
this life, and the suit proceeded against appellee as the 
administrator of his estate. 

The declaration as finally amended consists of the 
common counts amplified, a special count based on seven promis- 
sory notes signed by King and payable to appellant, and the 
common counts consolidated. 

> said declaration a plea of the general issue was 
filed, and two special pleas. The first special plea avers 
among other things "that the execution of the writings or sup- 
posed promissory notes in said declaration mentioned was 
obtainea from the said Mich&el King by the plaintiff by fraud 


and circumvention, that is to say, that the said plaintiff 
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aecurek: the confidence of said Michael King and took advantage 
of the age and mental condition of the said Michael Kingj;en@ 
tat the said Michael King was almost continually under the 
influence of liquor while he was boarding at the house of 
said plaintiff, and that he so used intoxicating liquor to the 
extent that he was easily influenced, and that his mind 
- became in a weakened condition so that a conservator had to be 
appointed to care for his property; that saad plaintiff, 
knowing of his mental condition, and knowing the fact that he 
was practically always under the influence of intoxicating 
liquor, falsely and fraudulently secured the execution of the 
said promissory notes by the said Michael King; that the said 
Michael King, confiding in said plaintiff and relying upon the 
said plaintiff, there executed the said writings without any 
consideration whatsoever." 

The second special plea averred among other things 
"that said Michael King did not owe said plaintiff any money 
whatsoever for any reason; that said Michael King executed 
said notes while he was in such a mental state that he did 
not realize what he was doing, and that said plaintiff took 
advantage of the mental condition of said Michael King and 
secured the signatures of said Michael King to said promissory 
notes," etc. 

A trial was had at the January term, 1926, resulting 
in a verdict in favor of app@iant for the sum of $2,000. Said 
verdict was set aside on motion of appellee, and on the second 
trial a verdict was returned in favor of appellant for $14.00. 
sudgment was rendered on said verdict, and this appeal is 
prosecuted to reverse the samt, 

It is insisted by appellee that the abstract filed 
herein is defective in failing to set forth the can: in 


said cause, exceptions to judgment, ete., and that the judgnent 
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should be affirmed by reason thereof. The declaration was not of 
@ complicated character, and while the pleas are not as fully 
abstracted as they should have been, we have deemed best to 
consider the case on its merits. 

The record discloses that appellant was the pro- 
prietress ofa hotel in Kankakee, and that Michael King became 
a guest thereof on or about October, 1921, and so remained for 
the greater part of the time up to about January, 1924. During 
the time King resided at said hotel, he executed the seven 
notes nerefin controversy, aggregating the principal sum of 
$1,496.50, the firet of said notes being dated November 26, 
1921, £11 cf said notes bore interest at the rate of 5% per 
annum from date. 

It is the contention of appellant that King gave 
said notes to her in consideration of his board bill, room 
rent, laundry, ete., and for moneys which she had loaned to 
him, and that he never paid her anything on said account, 
except by the notes here in question. 

In January, 1923, in a trial had in the County Court 
of Iroquois County, Michael King was found to be a spendthrift 
and a drunkard, and one fT. J. Fruin was appointed conservator 
of his estate. Thereafter Fruin was succeeded by appellee as 
such conservator. Two of the notes sued on bore date sub- 
sequent to the appointment of said conservator, and it was 
eoneeded by counsel for appellant on the trial that no re- 
covery could be had thereon, but it was insisted that she was 
entitled to recover for the alleged board, room rent, daundry 
bill, etc.,for which she claims said notes were given. 

On the part of appellee it is insisted tere That 
there was ey consideration for the giving of said notes, and 


that King was procured to execute the same while he was so 
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intoxicated that he did not know what he was doing, and further, 
that by the admissions of appellant herself, King only owed her 
for one week's board and room rent. 

This case will have to be reversed on account of the 
rulings of the court on the instructions. We will therefore 
not go into the evidence in detail, nor express any opinion 
on the merits of the ease. 

It is the contention of counsel for appellant that 
the court erred in refusing her instruction number one to the 
effect that the evidence in the record was insufficient ™o 
prove that the nates in question were procured from Michael 
King while in a state of intomication to such an extent that 
he was inespable of understanding that he was signing and 
executing" said notes. 

To render a transaction voidable on account of the 
drunkenness of a party to it, the drunkenness must have been such 
as to have drowned reason, memory and judgment, and to have 
impaired the mental faculties to sueh an extent as to render 
the party non compos mentis for the time being. “Martin Ve 
Harsh,231 Illi. 384-389; Bates v.. Ball, 72 I11. 108; Watson 
v. Doyle, 196t11. 415; Dollman v. Gaugente, 238 Ill. 224-228. 

While the evidwdae discloses that King was addicted 
to the use of intoxicating liquors, and at times became in- 
toxicated to the extent that he would not have been competent 
to transact business, pet the evidence is also elearly to the 
effect that there were other times when he was sober. There 
is nothing in the evidence to show his condition at the time 
he gave any of the notes sued on. The court therefore erred 
in refusing to give said instruction. There was evidence in 
the record on the part of appellee to the effect that liquors 
were at times given to Michael King by appellant, which may 


have contributed to his intoxication, and while under some 
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he 
cireumstances that might be proof tending to show that the 
notes in question were fraudulently obtained, yet that charge 
is not made in the plea; in other words, the plea does not 
allege that the intoxication of King was procured by appellant, 

It is also contended that the court erred in refusing 
to give appellant's second refused instruction, being: "That 
the evidence in this case is not sufficient under the law to 
prove that the notes in question were obtained from Michael 
King by the plaintiff by fraud and misrepresentation, and upon 
that issue you should find for the plaintiff." 

Counsel for appellee and counsel for appellant both 
treat the sesond special plea as a plea of fraud and circum- 
vention, We have set the plea out somewhat in detail, and 
question whether, taking the plea as a whole, it will bear 
that construction. However, as that construction has been 
adopted by said parties, we will treat it as a plea of fraud 
and circumvention. 

In Bezely v. Searl, 230 App. 392, the court in dis- 
cussing fraud in the procurement of the eaect ian of a note, 
at page 398 says: "Fraud in the execution of the note does not 
avail unless the maker was induced to sign a note prejudicially 
different from the instrument he was willing to sign, and which 
he thought he was simsmning. Sinnickson v. Richter, 140 App. 212. 
The fraud and circumvention must consist of some trick or 
device which induced the making of one kind of instrument 
under the belief that the maker was giving one of a different 
character." Citing Gray v. Goode, 72 App. 504. 

There is no evidence in this record showing or tending 
to show that any trick or device was used to procure the sig- 
nature of Michael King to any of the notes here sued on, or that 
he was tricked into believing he was signing some other eharacter 


of instrument when he was in fact sisning the above mentioned 
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on 
promissory notes. We therefore hold the court erred in refusing 
to give appellant's second refused instruction. 

It is also contended that the court erred in refusing 
to give appellant's sixth, seventh and ninth refused instructions. 
We have examined these instructions, and are of the opinion and | 
hold that the instruction in each particular case is not well 
guarded. As tendered, said instructions would have been mis- 
leading. The court therefore did not err in refusing the same. 

It is next contended that the court erred in giving 
the twenty-second, twenty-third, thirty-fifth, thirty-seventh, 
and thirty-eighth instructions given on behalf of appellee. 

Appellee's given instruction tweaty-two is as follows: 

"The Court instructs the jury that, as between the 
maker and payee of a promissory note, evidence touching the 


eonsideration thereof may be considered by you, and if you find 


from the evidenee that the deceased, Michael King, received no 


ecnsideration for the signing and execution of the notes sued 
on, then you should find the issues for the defendant as to 
such notes." 

There was no evidence on which to base this instruc- 
tion. The evidence on the part of appellant, as testified by 
Look, the Clerk of said Hotel, was to the effect that at least 
a part of said notes were given by King in payment for his boaré, 
room rent, laundry bill and moneys advanced to him by appellee; 
that he, Look, would compute said amounts and that King would 
execute his note therefore, and that King never, in fact, paid 
any board, room rent or laundry bills, so far as this witness' 
information went, except by note. The only evidence offered 
by appellee to the effect that King was not indebted on said 
notes was certain testimony offered to the effect that appellant 
had stated on the conservatorship hearing in Iroquois County 


that King did not owe her anything, and certain statements 
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she was claimed to have made out of court to certain of the 
children of King, thet King did not owe her anything except 
for one week's board and room rent. This being the state 
of the record, it would not tend to prove that the notes 
Which may have been given prior to such conservatorship pro- 
ceeding, and the notes given prior to the alleged statements 
that King did not owe appellant anything except for one Week's 
poard, were given without consideration. That being the state 
of the record, this instruction, in the form in which it was 
given, was erroneous, as its tendency would be to mislead the 
jury. 7 

Instruction Twenty-three submitted to the jury the 
question as to whether or not there had been proof that the 
notes in question were obtained by fraud and cireumvention,. 
From what we have already stated, it follows that the court 
erred in giving this instruction, as there is no proof to 
support the same, 

The Thirty-fifth given instruction was loosely drawn, 
and its tendency was to mislead the jury. The court therefore 
should not have given the same. 

Instruction Thirty-seven is as follows: 

"The Court instructs the jury thet an admission of a 
party to the suit against his or her interest is competent 
evidence to be considered by the jury in determining the issues 


of the case. 


"And, if you believe from the evidence thet the plaintiff 
at another time and place said she Mad been paid by defendant's 
iabedent except for ce a weekfs board and lodging--or that 

he owed her nothing--thet is competent evidence to be considered 
by you upon the guestion as to what amount or whether or not 


any amount was then due the pleintiff from defendant's decedent, 
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Michael King." 

This instruction was erroneous, in singling out 
certain of the evidence. Neville v. City of Chiede, 191 
Appi 372; Wood v. Olson, 117 App. 123-155; Drda Vs Drda, 

298 Ill. 278-285; Helbig v. Citizen's Insurance Company, 234 
Til. 251-258. 

Instruction Thirty-eight is erroneous, in that it 
leaves to the jury as to when a witness has been successfully 
impeached, and also in effect holds that a witness may be 
impeached where it has been shown that he made statements in 
court contradictory to statements he may have made out of 
court, without reference to whether or not those statements 
were on matters material to the issues in the case. Chicago 
City Railway Company v. Ryan, 225 Ill. 287-289; People v. 
‘Blevins, 251 Ill. 383-396; Simmons v. Clement,- 164 App. 477- 
480; Metzger v. Manlove, 241 Ill. 113-116. This instruction was 
.also erroneous in allowing the jury to Seek the testimony 
‘of the witnesses who may have made the contradictory statements, 
without reference to whether or not they have been corroborated 
by other credible evidence, or by facts and ecireumstances in 
evidence. Simmons v. Clement, supra. 

It is contended by counsel for appellant that the 
sons and daughter of King were not eeuadtine witnesses on. 
behalf of appellee. These witnesses were competent with 
reference to the condition of King, and they were competent as 
to the conversations they had with appellant, and the court 
did not err in so holding. 

For the reasons above-set forth, the judgment of the 


trial court will be reversed and the esuse will be remanded. 


Reversed and remended. 


eS. 
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STATE OF ILLINOIS, 
ss. 

BE COND EDIS TELE I, JUSTUS I.. JOHNSON, Clerk of the Appellate Court, in 
and for said Second District of the State of Illinois, and the keeper of the Records and Seal thereof, 
do hereby certify that the foregoing is a true copy of the opinion of the said Appellate Court in the above 
entitled cause, of record in my office. 


In Testimony Whereof, I hereunto set my hand and affix the seal ot 
said Appellate Court, at Ottawa, this day of 


in the year of our Lord one thousand 











nine hundred and twenty- 
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AT A TERM OF THE APPELLATE COURT, 


Begun and held at Ottawa, on Tuesday, the fifth day of April, in 
the year of our Lord one thousand nine hundred and twenty-seven, 


within and for the Second District of the State of Illinois: 


Present--The Hon. THOMAS M. JETT, Presiding Justice. 


Hon. NORMAN L. JONES, Justice. 


FRANKLIN H. BOGGS 
Hon. SEES Fes ARE EO Justice. 













JUSTUS L. JOHNSON, Clerk. 


FLOYD S. CLARK, Sheriff. 








BE IT REMEMBERED, that afterwards, to-wit: On 


“SEL £9 \y2/ the opinion of the Court was filed in the 
Clerk's office of said Court, in the words and figures 


following, to-wit: 
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GC. Ba SWARTZ, 

vs. 

BERNARD LANNEN, ! 

: and ) Appeal from 

; ) Cireuit Court, 
f PETER LANNE, ) Lee County. 

| Appellant, 

VS» 

CG. B. SWARTZ, ) 

Appellee. } 





On February 29, 1924, appellee filea en affidavit 
in the Circuit Court of Lee Covnty, setting forth that one 
Bernard Lannen was indebted to him in the sum of $388.85, 
after allowing all just eredits, ete., on a judgment obtained 
in the Cirevit Court of Zieback County, South Dakota; that 
the said Bernard Lannen had departed from the State of Illinois, 
and that his place of residence is Dupree, South Bakota. 
Upon the filing of aid affidavit, a writ of attachment was 
issued, which was levied on twenty-three head of horses in 
the possessicn and control of the said Bernard Lannen. 
Thereupon appellant filed an interplea, setting forth 
that said horses at the time the same were attached and still 


@re, the property of appellant, praying judgment, etc. Prior 
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= 
to the filing of said affidavit appellee filed a petition in 
said court, setting forth that Bernard Lannen had, prior to 
the suing out of said attachment, advertised said horses for 
sale at public auction, and setting forth that said horses 
were not of great value, and that on account of the expense 
of keeping said horses pending the litigation between appellee 
and appellant, it would be for the best interests of both 
appellee and appellant that said horses be sold by the sheriff 
at the time and place at which they had been so advertised. 
On hearing the court granted said petition and ordered said 
horses to be sold and the proceeds of the sale thereof to be 
held subject to the order of the Court. 
* No formal issue was joined on said interplea, but the 
record discloses that a jury was waived by said parties and a 
hearing was had on said plea before said court as though the 
same had been traversed. A finding and judgment was rendered 
in fevor of appellee, and it was ordered by the court that the 
proceeds of the sale of said horses, less the expenses thereon, 
be paid over by said Sheriff to appellee on his claim. To 
reverse said judgment, this appeal is prosecuted. 

The main ground ursed by appellant for a reversah. 
of said judgment is that the finding and judgment of said court 
is against the manifest weight of the evidence. 

The undisputed evidence discloses that appellee 
recovered a judgment in the circuit court of Ziebach County, 
South Dakota, against Bernard Lannen on December 23, 1923; 
thet on February 28, 1924, and for a short time prior thereto 
Bernard Lannen was in the possession end control of the horses 
in question which he advertised for sale by publication ina 
local newspeper and by posting notices thereof in various 


places throughout that community; that said horses were levied 
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on and sold as above set forth for $398.00, which amount, 
less the expenses incident thereto, was being held by the 
Sheriff subject to the order of the court. 

In support of his interplea, appellant offered 
in evidence the depositions of himself, his brother Bernard 
Lannen and one August Bakeburs, Sheriff of Ziebach County, 
south Dakota, tozether with certain documentary evidence. 
The testimony of appellant and his brother, Bernard Lannen, 
was to the effect that the possession and control of the 
horses in question was prior to said attechment proceedings 


in appellant in Ziebach County, South Dekota; thet after 


Oo 


having said horses inspected as provided by statute, they 

were shipped by appellant in his owmm name, and consigned to 
himself at Rochelle, Illinois; that Bernard Lannen had no interest 
whatever in said horses, exeept to advertise and sell them for 


appellant. The documentary evidence offered by appellant con- 


sisted of said certificate of inspection, and the contract or 
pill of lading issued to appellant by the Chicago, Milwaukee 


and St. Paul Railway Company for the shipment of said horses. 
Both appellant and appellee were asked the direct 
question as to who was the owner of said horses. This question 
was objected to and the objection was sustained by the court. 
However, questions were asked both appellant and Bernard Lannen 
and answers were made thereto without objeetion, which clearly 
discloses that appellant was in fact the owner of said horses, 
and that Bernard Lannen had no interest in them whatever, except 
to make sale of them for appellant, his brother, as above stated. 
The only evidence offered by appellee wes to the effect 
that Bernard Lannen was in the possession of said horses and 
that he advertised the same for sale in his own name. On cross 


examination, Bernard Lannen was asked with reference to previous 
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sales of horses that he had made during the spring or fall of 
the years 1925 and 1924, and as to whether or not those horses 
had also been inspected and shipped by appellant Peter Lannen 
in the same way that the horses in question had been inspected 
end shipped, and he answered "Yes". He was also asked: "QqQ. 
Is it not true thet you employed the auctioneer to sell said 
horses; that they sold in your name, and that the name of Peter 
Lannen was not known or spoken at any time during the sale of 
said horses? "A. It was spoken of, he announced it before the 
sale. I was there to sell the horses for my brother." 

This witness also stated in answer to a questicr pro- 
pounded by counsel for appellee, that after paying the expenses 
incident to the sale of the horses that were sold prior to those 
here in question, that he turned th hiesee over. 

The inquiry on cross examination as to the previcus 
handling of horses by Bernard Lannen for appellant was probably 
not eross examination. The inguPry beirg a collateral one so far 
as this transaction is concerned, appellee is bound by the answer 
of the witness as to how the former transactifus were handled. 
If proper to consider here this evidence tends to show that the 
horses belonged to appellant, and that Bernard Lannen had 
nothing whatever to do with them except to sell them and remit 
to appellent the proceeds of the sale, after payment of the 
expenses. In substance, we have stated the evidence in the 
ease. 

The question raised on the record by the assignment 
of errors is as to whether the court erred in ordering the 
proceeds of the sale of said horses paid over to appellee as 
such attaching creditor. 

The evidence clearly discloses that, as between 


appellant and Bernard Lannen, the horses in question were 
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i 
appellants. The record also discloses that the claim of 
appellee against Bernard Lannen, for which judgment had been 
rendered in his favor on December 23, 1923, accrued dong prior 
to the time when the possession and control of said horses was 
placed in Bernard Lannen by his brother for the purpose of 
making sale thereof. It therefore follows that appellee does 
not stand in relation to said horses as an innocent purchaser. 
Schweitzer v. Tracy, 76 Ill. 345-352; LaSalle Brick Co. v. 
ode, 65 App. 619-622. 

Neither was appellee led to give credit to Bernard 
Lannen on account of appellant having allowed Bernard Lannen 
to have possession of iste horses and to advertise the same 
for sale in his own name. The question then arises as to 
whether a creditor whose claim accrued long prior to the 
naked possession of property by a judgment debtor, the right 
to said property or its proceeds in an attachment proceeding 
as eel adh the true owner. 

"Tt is a well settled principle, that an attaching 
creditor can acquire through his attachment, no higher or 
better rights in the property or assets attached than the 
debtor had when the attachment took place, unless he can show 
some fraud or collusion by which his rights are impaired." 
Smith v. Agnew, 80 Il]. 553-555; Drake on Attachments, Sec. 
220. An attaching or judgment creditor does not stand in the 
position of an innocent purchaser, as he parts with nothing 
in exchange for the property and does not take it in satisfae- 
tion of his debt. He takes no greater interest or better 
title than his debtor has. Sweitzer v. Tracy, supra, 352; 


—— — + 


Go. v. Kickham, 119 App. 58. 
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The Court in the latter case, in discussing a question 
of this character at page 59 says: "Appellees relied, however, 
upon the fact that appellant placed the bar fixtures in the 
possession of Diehl and permitted him to gue them, without 
anything to indicate to the public that they were not his 
property, as being sufficient to establish the right of appel- 
lees to levy upon the same and sell them to pay Diehl's in- 
debtedness. They rely upon the well-established principle 
approved in the case of Williams v. Fleteher, 129 Ill. 356, 
that, 'Where the true owner holds out another, or allows him 
to appear, as the ower of or as having full power of disposition 
over the property and innocent third parties are thus led into 
dealing with such apparent owner, they will be protected.’ 
But in this case there was no proof whatever that innocent third 
parties were led into dealing with Diehl under the belief that 
he was the owner of the fixtures in question. When appellant 
made out his prima facie case by showing that it was in fact 
the true owner of the bar fixtures in question, although Diehl 
was in possession of them, appellees, in order to maintain 
their defense, were called upon to show some reason why, not- 
withstanding thet fact, appellant should be estopped in law 
from asserting it against the ereditors of Diehl. This they 
failed to do, and as the proofs in the record show that appellant 
was the owner of the property in question at the time it sued 
out the writ of replevin and as no reason was shown why it 
should be estopped from asserting its title as against the 
attachins creditors, the judgment of the court below must be 
reversed." 

We are of the opinion and hold that the finding and 

judgment of the trisl court was against the manifest weight 


of the evidence, and as, under our holding there can be no 
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a Pn 
recovery by appellee, the judgment is reversed and judgment is 
entered in this court in favor of appellant for the proceeds 
of the sale of said horses and the sheriff of Lee County is 
ordered to pay to appellant the gross proceeds of such sale. 
Reversed with finding of facts judgment here. 

We find as the ultimate facts in this case that the 
horses in question were the property of appellant at the time 
said attachment writ was levied and that Bernard Lannen had 
no right, title or interest therein except as agent of appel- 
lant; we further find that there was no fraud connected with 
the transaction, and that the claim of appellee accrued long 
prior to the possession of said horses by Bernard Lannen, and 


that as against appellant, appellee was not warranted in 


levying said attachment. 


Reversed, with finding of fact. 





erase 


¥ 


= 


eee ES Mle “he. Pegke: a i 


ia ed need tout emtee sis ae 


sb aN aeafate | Snageap asian air 


& SPs? Go seeg gly Se eaerd 


Srese 


ed < 
a ae 


Sra, Seg tae ad 


ead Jevot sect) Yet 





STATE OF ILLINOIS, l 

SECOND DISTRICT ir I, JUSTUS I.. JOHNSON, Clerk of the Appellate Court, in 
and for said Second District of the State of Illinois, and the keeper of the Records and Seal thereof. 
do hereby certify that the foregoing is a true copy of the opinion of the said Appellate Court in the above 
entitled cause, of record in my office. 


In Testimony Whereof, I hereunto set my hand and affix the seal ot 
said Appellate Court, at Ottawa, this day of 


in the year of our Lord one thousand 








nine hundred and twenty- 








Clerk of the Appellate Court 
(53761_3M—1-27) 





ree 
i) 
Piss 
Sey ? p 
Saw 
6 
A BAA Yo haa 
» i ' Tate alreysatl ae 
in 5 3? Vaage et ; 
. F F ; 2 rs \ yf 
i dg - eas Tidtand custetaa gE yore £ 





7, Taare: esa? .e ees ttbh de Sitio SMO A bias j , 


See -adnciery ban birthed #. 








| 
a 


THE APPELLATE COURT, 


oy 


ag 
aD, AT A TERM 


Begun and held at Ottawa, on Tuesday, the fifth day of April, in 
the year of our Lord one thousand nine hundred and twenty-seven, 


within and for the Second District of the State of Illinois: 


Present--The Hon. THOMAS M. JETT, Presiding Justice. 


Hon. NORMAN L. JONES, Justice. 


FRANKLIN H. BOGGS 
Hon. SSS : Justice. 





JUSTUS L. JOHNSON, Clerk. 


FLOYD S. CLARK, Sheriff. 








BE IT REMEMBERED, that afterwards, to-wit: On 


* SEP «9 1927 the opinion of the Court was filed in the 
Clerk's office of said Court, in the words and figures 


following, to-wit: 
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The People of the State of Illinois, 


Defendant in Error, : 
t Writ of error 
Ve t to County Court 


| of Lake County. 

Cherles Dukas and Chappie Tyrell, : 
Plaintiffs in Error. : 

Jones J: 

The information in this cause, as amended, consists 
of six counts based on section 127 of the Criminal Code. The 
first and second counts charged Whe defendants with keeping a 
common gambling house on April 24th and January 20th, 1926, 
respectively, The third and fourth counts charged the posses- 
sion of tables and other apparatus on the same dates for the 
purpose of playing at a game for money. The defendants were 
found guilty under the first four counts. The judgment of 
the court was that plaintiff in error, Dukas, pay <i aap 
$300 on the first count, $300 on the second count,, $200 on 

ud Crunk and 

the fourth count, making a total of $1000; and that plaintiff 
in error Tyrell pay a fine of $450 on the first count, 450 
on the second eauuk, $300 on the third count and $300 on the 
fourth count, making a total of $1500. 

. The record shows that plaintiffs in error conducted 
@ gambling house on the second floor of a building located on 
a prominent street in the city of Waukegan. It had been in 
operation for at least five or six months previous to the 
filing of the information in this cause. Neither of plaintiffs 
in error testified. 

The first ground urged for reversal is that plaintiff 
in error, Dukas, hod already been placed in jeopardy for the 
same offense. On Feburary 18th, 1926, he was arrested with 
three other men and taken before a justice of the peace, where 


he entered a plea of guilty to "an offense", paying a fine of 
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$50 and costs and also paying the fine and costs of the other 
three men. Neither the-justice of the peace nor his docket 
was produced before the court, but if was sought to make the 
proof orally that the offense to which he had pleaded guilty 
was the same offense as charged in this case. None of the 
evidence so offered was competent and the court committed no 
error in refusing to admit it. While parol evidence is ad- 
missible in showing the identity of offenses charged, as in 
People v. Brady, 272 Tl. 401, it must be explanatory of the 
record evidence of the charges contained in the indictment or 
information, and of the conviction or acquittal of the defend- 
ant. 

At the beginning of the trial, counsel for plaintiffs 
in error moved to limit the testimony to dates subsequent to 
Februmry 19, 1926, and stated that he would prove by a con- 
petent witness that Dukas was arrested on February 19th, and 
paid a fine to the justice in his court on a charge of gambling. 
The offense of gambling is not charged in the information in 
this case. The information makes chargés of other and different 
offenses. To be a bar, the offense charged in the former 
prosecution must agree in law and in fact with some offense of 
which the defendant may be convicted in the present prosecution; 
and in such former prosecution there must have been an acquittal 
or conviction. (Freeland ve People 16 Ill. 380; Campbell v. 
People 109 id. 565; Spears v. People 220 id. 72.) In this 
state of the record there was no showing of former jeopardy. 

The following instruction was offered by plaintiff 
in error: "The court instructs you that the statute of the 
State of Illinois provides that no person shall be disqualified 
as a witness in any criminal case or proceeding by reason of 


his interest in the event of the same, as a party or otherwise 
> 
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or by reason of his having been convicted of any crime, but 
such interest or conviction may be shown for the purpose of 
effecting his credibility; provided, however, that the 
defendant in any criminal case, or proceeding, shall only at 
his own request be deemed a competent witness and his neglect 
to testify shall not create any presumption against him, nor 
shall the court permit any reference or comment to be made to 
er upon such neglect." The court modified this instruction by 
striking out the proviso after the word "credibility". It is 
insisted that such modification is reversible error. The in- 
struction as offered was a statement of the rule laid down by 
the statute and we see no reason for the modification. The 
question then arises whether the error requires a reversal of 
the judgment. Plaintiffs in error rely upon Farrell v. People, 
133 Ill. 244 in support of their contention. In that case two 
defendants were jointly indieted, tried and convicted. One of 
them testified on the trial and the other did not. The one who 
did not testify asked an instruction to the effect that no pre- 
sumption of guilt should be indulged against him because he had 
not testified, but the instruction was refused. The Supreme 
Court held the instruction should have been given; thst giving 
it became doubly important because the court gave an instruction 
for the prosecution as to the weight of the evidence to be given 
to the testimony of his co-defendant, thereby directing the 
jury's attention to the statute making defendants in criminal 
cases competent to testify in their own behalf. The cause was 
reversed for that error and also because of prejudicial arguments 
of counsel for the prosecution. In the present case the situation 
is quite different as neither defendant testified. 

While the instruction should have been given as re- 


quested, nevertheless, it is a well settled rule in this state, 
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sii 
that the giving and refusing of instructions will generally 
afford no ground for reversal in a criminal case where the 
guilt of the accused was so clearly and conclusively estab- 
lished by competent evidence that the. jury could not reasonably 
have arrived at any other verdict, than one of guilty. MThis 
rule is fully set forth in People v. Michael, 280 Ill. 1l. 

No error was committed by striking out the word 
"mere" from plaintiffs in error's 10th instruction, which, 
as offered, stated that the information is a mere written 
accusation, ete. The substance of other modified instructions 
was covered by given instructions. Therefore, the modifica- 
tions were properly made. (People v,Wallace 279 Ill. 139, 
(147); People v. Makovicki, 316 id. 407.) 

No motion for a new trial is preserved in the bill of 
exceptions, although it appears in the transcript of the record. 
It must be preserved in the bill of exceptions, and when not 
so preserved, the reviewing court will not consider an assign- 
ment of error based on the refusal to grant a new trial. 
(Graham v. People 15 Ill. 566; Harris v. People 130 id. 457.) 
In such case the cause will not be reviewed in the Appellate 
Court, (James v. Dexter 113 Ill. 654 (657).) 

It is urged that the fines are excessive. They 
were within the provisions of the statute. The state may 
Join misdemeanors of the same character in the same information 
or indictment, and the court may fix separate punishments upon 
each count on which there is a conviction, but in determining 
whether the punishment is proportionate to the nature of the 
offense, each count must be considered by itself, as the con- 
stitutional provision does not apply to the aggregate of the 
punishments inflicted for each offense. (People v. Elliott 


272 Ill. 592.) We find no reversible error in the record and 


the judgment of the county court is affirmed. 


Judement affirmed. 
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SECOND DISTRICT 


STATE OF ILLINOIS, | 
I, JUSTUS I.. JOHNSON, Clerk of the Appellate Court, in 

and for said Second District of the State of Illinois, and the keeper of the Records and Seal thereof, 

do hereby certify that the foregoing is a true copy of the opinion of the said Appellate Court in the above 


entitled cause, of record in my office. 


In Testimony Whereof, I hereunto set my hand and affix the seal ot 





said Appellate Court, at Ottawa, this —day of 


in the year of our Lord one thousand 





nine hundred and twenty- 
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AT A TERM OF THE APPELLATE poo 
Begun and held at Ottawa, on Tuesday, the fifth day of April, in 


the year of our Lord one thousand nine hundred and twenty-seven, 


within and for the Second District of the State of Illinois: 


Present--The Hon. THOMAS M. JETT, Presiding Justice. 


Hon. NORMAN L. JONES, Justice. 
FRANKLIN H. BOGGS | 
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JUSTUS L. JOHNSON, Clerk. 









Justice. 





FLOYD S. CLARK, Sheriff. 








BE IT REMEMBERED, that afterwards, to-wit: On 


29 ‘92° the opinion of the Court was filed in the 


Clerk's office of said Court, in the words and figures 


following, to-wit: 
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The People of the State of Illinois, 


Defendant in Error, 


os of of @f of 


Writ of Error 
Ve : to the Circuit Court 
of Winnebago County. 
Ros Chiarelli, 


Plaintiff in Error, : 


Jones J: 


Plaintiff in error was tried in the cirguit court of 
Winnebago County on an indictment consisting of three counts; 
the first charged the possession of intoxicating liquor; the 
second charged the possession of a still; and the third charged 
the manufacture of intoxicating liquor. A jury found him guilty 
on all three counts. He was sentenced to pay a fine of $500 
under the first count and a like amount under the third count 
and also to be imprisoned in the county jail for a period of 
120 @ays under the third count. No judgment was entered as to 
the second count. 

The convietion in this case rests altogether upon 
circumstantial evidence. On the night of August 16th, 1925, 
at about 9:30 ofclock P. M., a fire occurred in the bern or 
garage located on the rear or west end of the premises known 
as 1215 South Vest Street in the City of Rockford. On the 
front or east end of the lot there is a two story flat. A 
short distance west of the flat there is another smg@kz house 
of six rooms which at the time of the fire was oceupied by 
@ colored man and wife, named MeGee. The barn is located about 
15 to 20 feet west of the MeGee house, the whole premises being 
56 feet long and 32 feet wide. The McGee house was numbered 


1215 and he paid $25 a month rent, including gas and water. 
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It appears that these premises were held by the wife of 
plaintiff in error onder a contract for deed, dated August 
il, 1922, the purehase price being payable in installments. 
The contract was placed in a bank and the payments, or at 
least a large part of them except the first one were made 
by plaintiff in error at the bank by means of checks signed 
by him. 

MeGee was a minister and moved into the small house 
on September 21, 1924, occupying it continuously until January 
24, 1926, when he moved to the first floor of the flat build- 
ing. No.one thereafter lived in the small house. Plaintiff 
in error and his family moved into he upper flat and lived 
there continuously to the time of the trial. Previous to 
the time McGee moved in to the flat building, it had been 
eccupied for several years by a man named Goodloe. Goodloe 
sometimes paid his rent te plaintiff in error and at other 
times to his wife or child. Neither MeGee nor Goodloe had 
anything to do with the barn. 

The gas for the small house was me tered by a 
regular credit meter in the basement and the bills paid for 
gas used through this meter from October, 1923, until after 
the fire beekcad about $20 a month. ‘Whatever gas was ud@ed 
in the barn was registered on this meter. In the barn where the 
fire oceurred, a gas pipe came into the lower story and con- 
nected with a gas plate. There was a large stove or heater 
in the loft of the barn and another stove sitting downstairs. 
When the fire was extinguished, seventeen barrels of mash, a 
still and a five gallon jug of moonshine whiskey were found 
in the barn. The bull dog was found dead in the lower part 


of the barn lying in a pool of water. 
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a 
Plaintiff in error testified that he had never been 
in the small house, nor in the barn, previous to the fire. He 
operated two automobiles which were usually left in the open 
spaces in the yard when not in use. He testified that he was 
@ grocery merchant, soing to Wisconsin for cheese and to 
Chicago for other supplies which he delivered to his customers; 
that on the day before the fire he took his family to Wisconsin, 
returning in the afternoon after the fire, and that before go- 
ing he left his keys with a neighbor requesting him to look 
after his house and dog. The neighbor testified that the dog 
was chained to a tree in the yard, and that he fed it at ebout 
four o'clock on the day of the fire, and that he did not see 
it again until after the fire, wnen it was found dead. He and 
another witness testified to having seen a five gallon can in 
the alley close to the barn after the fire. One of them said 
it smelled of gasoline. : 
Plaintiff in error testified thst his wife rented 
tne gamll house to Gaziano who afterwards went to the old country, 
and that he didn't kmow any more about it; that the house was 
rented about four or five years 2go, and some two or three 
years before the fire; that a fellow by the name of Juliano 
moved in about six months after he {plaintiff in error) bought 
his house and moved in; and that about eight days after Juliano 
moved out, Louis Gaziano moved in, paying $25 a month for the 
house and $5 for the barn. He also testified that Gaziano 
owed two months!’ rent and that about a week before the fire 
he notified him to move out so the barn could be enlarged for 
more ears. The account of the gas company for gas through 
the meter at the small house was first kept in the name of 
Luigi Juliano end on December 30, 1924 was changed to the name 


of Luigi Gaziano. 
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Exhibit 6 is an application dated "1/7/25" for a 
gas meter to be set at 1215 South West Street. The applica- 
tion bears the sisnature "Luigi Gaziano" and chats that it 
is to be placed in a building "occupied as a res.". The Besti- 
mong-<shows that the abbreviation "res." means residence. The 
application discloses that the meter was set on the date the 
account was changed to the name of luigi Gaziano. McGee was 
then living there and had been ever since September 1, 1924. 
Lewis Vannoy, who had lived in the two sé#ty flat with the 
Goodloes for about five years, testified that colored people 
Lived in the small house previous to the time MeGee moved 
there; that if any white people lived there before the solored 
people, he did not Imow anything about it; thet he never head 
of Inici Julia#es and thet no man named Tuigi Gaziano lived 
there. Two of the neighbors of plaintiff in error testified 
in his behalf, but neither of them testified that Juliano 
or Gaziano ever lived in the small house or had been seen 
around the barn. One of chee hed lived, since 1918, on the 
next street back of the alley along the barn. 

Plaintiff in error denied that he imew anything about 
“gny still in the barn at any times; or anything about any liquor, 
mash or jugs there. He testified he had never had any con- 
versations with Gaziano pertaining thereto and that he did 
not sign Exhibit 6 and kmew nothing about it. He elaims that 
Gaziano moved out of the small house but retained possession 
of the barn. The MecGees had lived there almost a year before 
the fire and Mrs. MeGee testified she had never seen any 
strangers about the building. | 

It is the contention of plaintiff in error that 
there is no evidence showing he was in possession of any 
other part of the premises than thet actually occupied by 


him, and that the reeord positively shows the barn was in the 
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eo 
possession of some one else. Eut the testimony of plaintiff 
in error eat he had bought the house; that he left it and 
his dog in charge of a neighbor when he went to Wisconsin the 
day before the fire; thet he paid the installments on the 
purchase price of the premises; and that he ordered Gaziano 
to move ovt because offailure to pay rent and because he 
desired to enlarge the barn for more cars, strongly tends 
to show that he had possession and control of the premises. 
He infers there had been trouble between him and Gaziano 
and that Gaziano had placed the still, mash and the dog in 
the barn and set fire to it, but this claim finds no corrobora- 
tion in the evidence. 

Guilt of a defendant charged with a eriminal offense 
may be proved by circumstantial evidence if the circumstances 
proved are sufficient to produce a moral certainty of guilt 
beyond a reasonable doubt. (People v. Delorengo 500 Ill. 124.) 
It is inconceivable that he would pay a gas bill of $20 a 
month for -the small house which rented for $25 a month, 
without knowing for what the gas was being used. No other 
witness testified to ever having seen anybody named Gagziano 
or Juliano around the prewiaams Under all the circumstances 
proven, we are unable to say that the evidence is not suffi- 
cient to show the defendant's guilt beyond a reasonable doubt. 
A judgment of conviction will not be reversed merely because 
the testimony is conflicting, but will only be reversed kee 
the evidence is so unreasonable, improbable or unsatisfactory 
as to justify a reasonable doubt of the defendant's guilt. 
(People v. Thompson 321 Ill. 594.) 

Complaint is made of the lst, 2nd, and 3rd instrue- 
tions given on behalf of the proseetftion because they contain 
no express reference to the lack of a permit from the Attorney 


General as charged in the indictment. ‘The same point was 
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raised in Christie v. People, 206 Ill. 337, viz, that the instrue- 
tions there complained of referred the jury to the indictment 
without containing in themselves the hypothesis of facts neces- 
sary to be proved to establish the defendant's guilt. It was 
held that an instruction authorizing the jury to find the 
accused guilty if they believe from the evidence beyond a 
reasonable doubt that he committed the crime, as charged in 
the indictment, is not erroneous where the indictment statss 
all the facts necessary to a conviction. The indictment in 
this cause does state in each count referred to the facts 
necessary to a conviction. The instructions come within the 


rule and there was no error in giving them. The ease of 


heey 
oC 


People vy. Tate, 516 Ill, 52 eited by plaintiff in error is 


ey 


ne offense mentioned in the in- 


oO 


not in point. In that ease + 
struction condemned was different from the one charged in 
this indictment. 

Plaintiff in error also ecomplains of the 4th, 6th, 
7th, and 10th instructions given on behalf of the People. 
The 4th instruction has been frequently spproved by the Supreme 
Court. (People v. Zajicek 233 I11. 199.) An instruction in 


ge as the 6th instruction was upheld in 


a) 


almost the same langua 
People v. Gassin 322 Tll. 276. The 7th instruction is in the 


language of the statute. The principal objection urged to 
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these instructions is that they had no appl 
in the ease. While the practice of giving instructions con- 
sisting of abstract propositions of law not applicable to the 
evidence, even though not misleading, is not to be commended, 

, yet we are unable to say that the giving of these instructions 
tended to confuse or mislead the jury or to prejudice the rights 
of plaintiff in error. In Watt v. People 126 Ill. 9 and in 
Spiem@.v. People 122 Ill. 1, instructions similar to the 10th 


instruction given for the prosecution were approved. 
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Finding no reversible error in the record, the 


judgment of the cireuit court is affirmed. 


Judgment affirmed. 
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STATE OF ILLINOIS, | 
ss. 

SECOND EDISDRICT I, JUSTUS I.. JOHNSON, Clerk of the Appellate Court, in 
and for said Second District of the State of Illinois, and the keeper of the Records and Seal thereof, 
do hereby certify that the foregoing is a true copy of the opinion of the said Appellate Court in the above 
entitled cause, of record in my office. 


In Testimony Whereof, I hereunto set my hand and affix the seal ot 
said Appellate Court, at Ottawa, this— ___—_day of 


in the year of our Lord one thousand 








nine hundred and twenty- 








Clerk of the Appellate Court 
(53761_3M—7-27) 
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AT A TERM OF-THE APPELLATE COURT, 
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Begun and held at Ottawa, on Tuesday, the fifth day of Aprils an 
the year of our Lord one thousand nine hundred and twenty-seven, 


within and for the Second District of the State of Illinois: 


Presenit--The Hon. THOMAS M. JETT, Presiding Justice. 
Hon. NORMAN L. JONES, Justice. 
Hon. FRANKLIN H. BOGGS, Justice. 
JUSTUS L. JOHNSON, Clerk. 


FLOYD S. CLARK, Sheriff. 








BE IT REMEMBERED, that afterwards, to-wit: On 
SEP 29 |yv’ the opinion of the Court was filed in the 
Clerk's office of said Court, in the words and figures 


following, to-wit: 
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In Re Estate of Mary E. Brown, 
deceased, Albert J. Selleck, 
Administrator, Appellant, 


* ef oe oF 


: Appeal from the 
Ve : Cireuit Court of 
Knox County. 


oe ee 


Eugene A. Whitney, Appellee. 


Jones J: 


Mary E. Brown died on January 8th., 1914, intestate, 
and left surviving her as her only heirs at law, Edith L. Hupert, 
her niece, and Eugene A. Whitney, her nephew. The estate 
consisted entirely of personal property valued at approximately 
$6900. On July 16th., 1915, Edith L. Hupert, a resident of the 
State of California, executed the following instrument: 


"T, Edith L. Hupert, a widow, of 
San Diego, County of San Diego, State of 
California for and in consideration of 
Love and Affection and other valuable 
consideration, do hereby grant to Guy 
C. Warner of the same place, all that 
real property situated in the City of 
San Diego, County of San Diego, State 
of California, bounded and described 
as follows: (Deseription), also all 
personal property of every kind and 
description whatsoever and wheresoever 
situate of which I am the lawful owner 
or possessor to have and to hold the 
above granted and described premises 
unto the said grantee and his heirs 
and assigns foreveri" — 


Mrs. Hupert died in November of the same year ani the instrument 

was recorded in California the day following her death. 
Appellant, Albert J. Selleck, as administrator of the 

estate of Mary E, Brown, deceased, filed his report in the county 


gourt showing a disbursement of $2204.06 to Whitmay and a like 


disbursement to Guy C. Warner, as assignee and grantee of Edith 


L. Hupert. Whitney objected to the payment to Warner and upon 
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a@ hearing in the county court his objections were overruled. 
He then appealed to the circuit court and there his objections 
were sustained. 

Appellee contends that Warner is not entitled to any 
part of the personal estate because the instrument does not 
show an intent to assign or convey the interest of Edith L. 
‘Hupert and does not sufficiently describe the personal property 
so that it can be identified. He also contends that the language 
used is insufficient to constitute an assignment; That no legal 
consideration is mentioned; and that courtw will not recognize 
assignments of interests in decedent's estates unless made in 
compliance with the last paragraph of Sec. 4 of the Garnishment 
Act (Sec. 1, Chap. 62, Revised Statutes.) 

The principal question is whether the language used 
in the instrument is sufficient to cover the particular chose 
in action in question. If it is, then the circuit court was 
-in error in holding the assignment invalid. The question in 
all cases of equitable assignments is what was intended. 
(Steingrebe v. French Mirror & Glass Beveling Co. 83 Ill. App. 
587; Mason v. Chicago Title & Trust Company 77id. 19; Glover 
v. Wells 40 id. 350.) It cannot be said meas is any ambiguity 
in the language used by the assignor in the instrument in question. 
It is clear and distinct and embraces all personal property of 
every kind and description whatsoever and wheresoever situate, 
of which the assignor was the lawful owner or possessor. It is 
not denied that she was then the lawful owner of an undivided 
one-half interest in the assets of the estate in question, and 
as we view it there ean be no doubt, from the language used that 
it was intended by both parties to include that interest in the 


assignment. 
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As to the sufficiency of the language to constitute 
an assignment, it may be said that Where the assignment is in 
writing no special form of words or language is reaquired, 
although the operative words of an assignment generally used 
are, "sell, assign and transfer" or "sell, assign and set over". 
It may even be in the form of an order on a debtor or holder of 
@ fund assigned to pay a debt or fund to another person. Any 
language, however informal, if it shows the intention of the 
owner of the chose in action to transfer it, will be sufficient 
to vest the property therein in the assignee. (Colehour v. Bass 
143 Ill. App. 530; 5 C. J. Sec. 73). An assignment of all 
estate of whatsoever nature or kind, or of all personal property 
whatever, will operate to pass to the assignee a chose -in action 
of the assignor, (Sherman v. Elder 24 N. Y. 381) A chose in 
action may be assigned and courts of law will recognize and 
protect the right of the assignee, whether the assignment be good 
at law or in equity only. (Brassel v. Troxel 68 Ill. App. 131; 
Sevage v. Gregg, 150 Ill. 161.) Any order, writing or act 
which makes an appropriation of a fund, amounts to an equitable 
assignment of the fund. (Mason v. Chicago title & Trust Co., 
supra.) In our opinion the language of the instrument is suf- 
ficient to identify the property in question and to constitute 
a valid, legal assignment of the same... 

Appellee also claims that it is not show that Edith 
L. Hupert, who executed the assignment is the same person as 
Edith Hupert, who is identified in the proof of heirship, as an 
heir of Mary E. Brown; that the instrument in question is not 
q authentic or genuine and that its execution was not properly 
3 proven so as to entitle it to admission in evidence. The first 
of these objections was not raised in the trial court. The 


word shows that the original instrument was admitted in evidence 
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without objection. That question cannot be first raised in this 
court. 

The objection that the instrument is based on no legal 
consideration is embraced in the general objection that the 
instrument is invalid and illegal. It is enough to say that if 
the instrument shows ohly a good consideration, the rule is that 
as against the parties, their heirs or those who represent their 
rights only, the question of consideration is immaterial, and a 
purely voluntary conveyance based on such a consideration is 
valid. (8 R.C.L. Deeds 961.) However, in this case the instru- 
ment after wpeciting what is ordinarily termed a good consideration, 
also recites that the assignment is mde upon "other valuable 
consideration". We think there is no foree in the objection. 

. The contention that the county court was without 
jurisdiction to recognize the assignment is without merit. The 
eited section of the Garnishment Act provides the method by which 
the assignee of a distributive share in an estate may protect his 
interest against garnishment by creditors of ie assignor and is 
foreign to the issue in this ease. In Shepard v. Clark 38 I1l. 
App. 66, a will provided that after the expiration of a life 
estate, certain real estate should be sold and the proceeds 
divided among persons named. One of them executed a quit claim 
deed to his interest in the real estate to a stranger. After the 
termination of the life estate the real estate was sold, and it 
was held that the deed was an equitable assignment of the grantor's 
interest in the proceeds of the sale, and that the county court 
had equitable jurisdiction of the settlement of estates and the 
adjustment of the accounts of executors end administrators and 
might adopt equitable forms of procedure. The distributee's 
share was ordered paid to the purchaser. We think the rules 
laid down in that case are applicable to the case at bar. - (See 


also Security Bank of New York v. Callahan, 107 N.E. 387.) 
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Par. 6 of Sec. 71 of the Administration Act requires 





claims against estates to be filed within one year after the 
granting of letters. It has no application to the assignment 
in question. In no sense is an assignment considered to be a 
elaim against an estate within the purview of the statute, 
Appellee infers bad faith against the administrator 
in suggesting that the instrument was not recorded in California 
until the day after the assignor's death; that it was not filed 
or presented in open court in this cause until the year 1921; 
and that the assignee has never appeared in this cause by him- 
self or by counsel, but his assignment is presented only by 
appellant. ‘The record is barren of any other related fact or 
testimony tending to support the inference. Without such 
evidence it cannot be said that the circumstances show bad 
faith. 
Holding as we do, that the assignment is valid and 
sufficient to convey the interest of Edith L. Hupert in the 
" personal estate of Mary E. Brown, deceased, the decree of the 
Aireuit court must be reversed and the cause remanded with 


directions to overrule the objections of appellee. 


Reversed and remanded with directions. 
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STATE OF ILLINOIS, | 

SECOND DISTRICT es I, JUSTUS L.. JOHNSON, Clerk of the Appellate Court, in 

and for said Second District of the State of Illinois, and the keeper of the Records and Seal thereof, 

do hereby certify that the foregoing is a true copy of the opinion of the said Appellate Court in the above 
entitled cause, of record in my office. 

In Testimony Whereof, I hereunto set my hand and affix the seal ot 

said Appellate Court, at Ottawa, this —day of 


in the year of our Lord one thousand 





nine hundred and twenty- 
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Begun and held at Ottawa, on Tuesday, the fifth day of April, in 





the year of our Lord one thousand nine hundred and twenty-seven, 


within and for the Second District of the State of Illinois: 


Present--The Hon. THOMAS M. JETT, Presiding Justice. 


Hon. NORMAN L. JONES, Justice. 
FRANKLIN H. BOGGS 





Hon. 5 = Justice. 
JUSTUS L. JOHNSON, Clerk. 


FLOYD S. CLARK, Sheriff. 








BE IT REMEMBERED, that afterwards, to-wit: On 
hie +. the opinion of the Court was filed in the 
SEP Ad (927 
Clerk's office of said Court, in the words and figures 


following, to-wit: 





a Taye ye CS Aira boy Great Seto bosepodiheher brow sho ‘6 








parody MTA riadaa wintite uaa 












ee a ee 
= = \ ’ Oe yy a f 
af <fisch ‘Lo vee AgSES wins .gabaenT a0, e2Ne270 Re 


atenilil to. s¢erk- ele te Jo beteto ‘Drove’ edt 30% 


dee 


eateust ,onntot, .¢ AAMROM ba. 
22008 J AL IAMARA 






Der pee) MoeMHot OE aura 


* 3tirede WAIN -@ avoda 
- = : . wold mae Nd ot re tee 


nO iJiw-ok  ehrawisete fade ae: 


sw | ¢1se0 at to AO EMS Oss”, 


ie 
4 
te 
; 
i 
e 


eoucgit bie chiow Sit at Coen Biee ee ‘ent 


itlweod 


— ra 


39 





D. Be. McPherson, Appellee, 


Vv. : Appeal from the 
; County Court of 
The Board of Hducation of : Lake County. 


the Waukegan Township High 
Sehool District, Appellant, 
Jones J; 

Appellee, D. B. MePherson, was a school teacher and 
physical director in the Waukegan Township High School. On 
duly 27, 1922, he entered into_a written contract with appellant 
by the terms of which he was to teagh in that school for thirty- 
eight weeks at a salary of $2200 payable in ten equal install- 
ments. He began teaching in September 1922. Apout February 1, 
1923, he severely punished a pupil in one of his classes. His 
action caused considerable comment and discussion, and on 
February 5, 1923, he tendered his resignation to appellant. WNo 
action having been taken upon the resignation he withdrew it 
on February 8, 1923, at the same time requesting an investigation 
of the charges against him. William F. Weiss was appointed by 
the President of the School Board as chairman of a committee 
to make the investigation. Appellee employed J. G. Yeleh, an 
attorney, to peorbnas him. This attorney had several confer- 
ences with the chairman of the committee, and testified on the 
trial that he submitted a proposition to the chairman, which 
in substance was, that the board might accept McPherson's 
resignation at the beginning of the Spring vacation, provided 
his March salary was paid. The proposition was accepted and 
on March 6, 1923, an entry was made of record by the school 
board accepting the resignation and terminating McPherson's 
employment on March 23, 1923. Welch also testified that the 


arrangement was made with appellee's approval, but appellee 
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Bice 
denies that he gave him any authority to offer his resignation 
or to make such an arrangement. 

Appellee instituted this suit to recover the difference 
between the salary he would have earned had he continued in 
appellant's employ and his actual earnings during the unexpired 
portion of his contract. The cause has been tried twice and in 
each case a verdict was returned in favor of appellee for $411.82. 

To the declaration appellant filed the general issue 
and a special plea alleging that appellee voluntarily resigned 
and terminated his contract. Accompanying the pleas was an 
affidavit of merit in which it is set up as the defense that 
plaintitt voluntarily resigned and withdrew from the employment. 
It is well settled that a defendant is restricted to the defense 
set up in the affidavit. It was so held when this cause was 
previously before this court under the same title, reported in 
235 Ill. App. 426. 

A nmumber of errors are assigned for nadeen ts al the 
judgment of the trial court. Appellant's principal contention 
is that it was error to refuse the admission of testimony of 
Weiss as és actions taken by the Board prior to March 6th. 

We have examined the record in this particular and without 
quoting the colloquy between the court and counsel, we fail to 
find any error in the court's ruling. If the matters had been 
otherwise competent, they were not so presented to the court 
that exceptions could be preserved to the rulings on them. No 
questions touching the matters sought to be proved were pro- 
pounded to any witness. A conversation between court and counsel 
in whieh counsel expresses a desire to offer certain evidence, 
which the court is inatined. not to receive, does not amount to 
an offer of the evidence and a refusal to admit it, upon which 
assignment of error can be based. (Chicago City Ry. Co. ¥. 


Carroll, 206 Ill. 318; Martin v. Hertz, 224 id. 84.) 
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Appellant complains of the 2nd, 3rd and 6th instrue- 
tions given at the instance of appellee. The 2nd and 3rd in- 
structions relate to the right of a teacher to inflict corporal 
punishment. The 6th instruction told the jury that a board of 
education is estopped to assign any reason for dismissal of a 
“teacher, other than that shown by its record. None of these 
instructions was pertinent to the issue. It is not every error, 
however, which will justify a reversal. It must appear from 
the record that upon another trial, if the same error does not 
intervene, a different result might reasonably be expected or that 
the error has deprived the defendant of some substantial legal 
right. Where it can be said from the record that the error 
assigned could not reasonably effect the result of the trial, 
the judgment of the trial court should be affirmed. (Stansfield 
v¥. Wood 231 Ill. App. 586; People v. Heard 305 T11. 319.) 
There is no reasonable ground to think that upon another trial, 
if the instructions complained of were not given, a different 
verdict would follow. 

Appellant's Srd instruction in substance told the 
jury thet if they believed from the evidence that Welch made the 
arrangement for appellee's resignation and was then acting within 
the scope of his authority, and that the action of the committee 
and appellant was in good faith, appellant was not guilty of 
wrongfully discharging appellee. The instructions fully and 
plainly stated the issue and embraced the real question in this 
case--whether Welch had authority to offer appellee's resignation 
and make the det which he did make for the termination of 
appellee's employment. The jury found a verdict for MePherson 
and inasmuch as it is the second verdict in his favor we are 
not inclined to disturb it. A verdict will not be set aside 
on review as against the weight of the evidence, unless manifestly 


against its weight. As we view it, this case comes within that 
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STATE OF ILLINOIS, l 
SE CONDEDISTHICS i I, JUSTUS L.. JOHNSON, Clerk of the Appellate Court, in 
and for said Second District of the State of Illinois, and the keeper of the Records and Seal thereof, 
do hereby certify that the foregoing is a true copy of the opinion of the said Appellate Court in the above 
entitled cause, of record in my office. 
In Testimony Whereof, I hereunto set my hand and affix the seal ot 
said Appellate Court, at Ottawa, this —day of 
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the year of our Lord one thousand nine hundred and twenty-seven, 


within and for the Second District of the State of Illinois: 


Present--The Hon. THOMAS M. JETT, Presiding Justice. 


Hon. NORMAN L. JONES, Justice. 


FRANKLIN H. BOGGS d 
ee Serres Justice. 





Hon. 
JUSTUS L. JOHNSON, Clerk. 


FLOYD S. CLARK, Sheriff. 








BE IT REMEMBERED, that afterwards, to-wit: On 
SEP 29 192, the opinion of the Court was filed in the 


Clerk's office of said Court, in the words and figures 


following, to-wit: 
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C.S. KILBOURNE, Appellee, ; 

: Appeal from the City 

- Court of ‘the City of 
Kewanee, Tllinois. 


Ve 


eo @o 


CLYDE W. MILLER, Appellant, 
Jones J: 


On September 2, 1925, C. S. Kilbourne began a suit 
in ES idebmen’ in the city court of the city of Kewanee against 
W. M. Glenn, and the Savings Bank of Kewanee was served as 
garnishee. Glenn filed a plea to the jurisxdiction of the 
court in which it was averred that he resided at Tribune, 
Kansas; that he was not found in Henry County, Illinois, nor 
in any other county in the State of Illineis; that service was 
hed upon him by publication and mailing notice thereof to him; 
and thet he had no property in Henry County liable to attach- 
ment or garnishment. 

Clyde W. Miller filed an interpleader in which he 
alleged that the $2500 held by the Savings Bahk was his 
property and not the property of W. Mi. Glenn. The Savings 
Bank filed an answer as garnishee alleging that the bank was 
formerly the owner of certain notes signed by William R. 
Terpening, dated November 11, 1916, and secured by a lien 
on certain iands in Yernon County, Missouri; that the said 
W. M. Glenn paid to the Savings Bank of Kewanee the sum of 
$2500, which was understood to be used to purchase $2500 of 
one of the $5000 notes of the above mentioned loan. The loan 
was afterwards taken up by C. S. Kilbourne, plaintiff, and the 
$2500 is held by the Bank for the use of the legal holder of 
the said note. The cause was heard before the court without 


a jury; a finding was made in favor of 
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Kilbourne that the $2500 was the property of W. M. Glenn and 
not the property of the interpleader. Judgment was entered 
accordingly. An appeal has been prosecuted to this court by 
Clyde W. Miller. Pending the appeal in this Gourt c. S. 
Kilbourne died and his executor, the Illinois Merchants Trust 
Company of Chicago, was substituted as appellee. 

The sole question for review is whether the money 
belongs to Glenn or Miller. Most of the facts are not in 
dispute. The evidence shows that in 1919, eight persons living 
in Kansas, including Glenn, Miller and Hogan, formed a syndicate 
and purchased of W. R. Terpening 1283 acres of land in Missouri 
subject to two trust deeds, the first one being to the Merchants 
Loan & Trust Company of Chicago for $25,000 and the second one 
peing to C. S. Kilbourne for $15,000, Kilbourne subsequently 
gold the second trust deed and notes secured susrkey to the 
Savings Bank of Kewanee. Later $5,000 was paid on the second 
trust deed, leaving $10,000 belance due, evidenced by two notes 
of $5,000 each. In 1923, the interest on the notes secured by 
the second trust deed was unpaid and the Bank had commenced, 
or was about to commence, foreclosure proceedings. 

Glenn had an agreement with BE. C. Platt of Kansas City 
to buy the land. The owners were to settle all delinquent 
interest and have the second trust deed extended at least a year. 
The purchaser was to assume the balance of $10,000. Glenn, 
filler and Hogan at this time were the only three members of the 
syndicate willing to put up any more money on the land. After 
a conference with Miller and Hogan, Glenn went to Kewanee and 
had a conference with W. E. Gould, Vice-President of the Savings 
Bank and one of its managers. There is a dispute over what 
took place in this conference. Gould testified that he told 


Glenn that if he (Glenn) would pay $2500 on the notes, together 
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with all taxes, interest and costs of foreclosure, the Bank 
would dismiss the foreclosure proceeding and extend the time of 
payment for one year. Glenn testified that he told Gould that 
Platt had bought the land and was to assume the indebtedness 
and the ewmers did not want to pay anything on the principal of 
the dett; that it was agreed that Glenn should pay $2500, whieh 
should not be endorsed on the notes but should be for a one- 
fourth interest in the two uotes of $5000 each. Gould tes- 
tified that the $2500 was to be paid as an additional security. 

The undisputed evidence is that Glenn paid to the 
Bank at that time $6825 under the agreement, being the $2500 
in question in this case and other amounts due under the second 
trust deed. This amount was paid by a sight draft on Miller 
and by two checks of Glenn. The next day Glenn went to Chicago 
and paid $1412.24 on the first trust deed by a sight draft on 
Miller. The total amount of these two sight drafts on Miller 
was $3785. Wo receipt or other wirink writing was given Glenn 
at that time for these payments to the Savings Bank but Gould 
took one of the $5000 notes and wrote in pencil under the 
figures $5,000 the figures $2500, but made no endorsement of 
the payment of the note, and he then placed the $2500 in the 
“suspended note account" in the Savings Bank to the credit 
of Glenn. Gould testified that the endorsement on the note 
was by way of memorandum to keep track of the items. It was 
mot a regular endorsement. It was a sort of memorandum in 
pencil that the amount of money was paid by Glenn and if the 
notes were afterwards paid, this money was to go back to Ghenn. 
Platt purchased the tank, assumed the indebtedness, but after- 
wards made default in the payment of interest and went into 
bankruptey. Kilbourne took up the second trust deed notes 


from the Savings Bank and paid $10,000 and interest in: full. 
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He then foreclosed the mortgage and bought in the land at 
trustee's sale. Afterwards, he commenced this attachment 
suit and served the Bank as garnishee in order to reach the 
$2500 in the bank which he claimed was the property of Glenn. 
Glenn testified that in April or May, 1924, Miller ealled his 
attention to the fact that there was nothing to show that he, 
Miller, owned this interest; and that all of the business had 
been done by Glenn. Thereupon Glenn gave to Miller a written 
assignment of all the interest in said trust notes, which 
assignment was introduced in evidence. On January 2, 1925, 
Gould wrote a letter to Glenn es follows: 
"You paid $2800 on one of the notes and we 

endorsed it in pencil with the understanding 

that when the balance was paid on these notes 

this amount would be sent to you; the under- 

standing being that we were to have our full 

$7500 and interest thereon first before any 

amount would come to you." 
On eross examination, Gould testified that he kmew two or 
three other persons were interested with Glenn in the trans- 
action, one of whom was Miller; that he understood Miller was 
putting up part of the money; and that the business was being 
transacted by Glenn for himself and his associates. 

The Bank, by its answer as garnishee, admitted that 
Glenn paid the $2500 to the Bank with the understanding thet 
it was to be used to purchase $2500 of one of the {5000 notes. 
Glenn testified that it was paid for that purpose. Gould does 
not in express terms deny that it was so paid but claims that 
it was paid as an additional security, thus inferring that it 
was not paid for the purpose of buying an interest in the notes. 
The cashier got his understanding from Gould or Glenn because 
they were the ones who made the contract and epparently the 
only ones who knew the exact terms of the transaction. If the 


eashier got from Gould the facts as to how the °2500 was paid, 
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it seems strange that Gould testified as he did. To say the t= 
least, these facts greatly lessened the foree and effect of his 
testimony. If his testimony on this point is removed from the 
ease then the undisputed evidence is that the money was paid 
for.a one-fourth share in the $10,000 loan. In the light of 
this evidence we are of the opinion that the money was paid 
with the intention of the parties that Glenn and his associates 
were to own one-fourth of the $10,000 note. 

Section 30, Chapter 98 of the statute, however, pro- 
vides that if a note is payable to bearer, it is negotiated by 
delivery. If it is payable to order it is negotiated by en-- 
dorsement completed by delivery. Section 31 provides that 
the endorsement must be written on the instrument itself or 
upon a paper attached thereto. Section 32 provides that the 
endorsement must be an endorsement of the entire instrument. 
None of these provisions of the statute were complied with; 
therefore Glenn and his associates did rot acouire legal tithe 
to any part of the notes. 

Even though it was the intention of the parties that 
Glenn and his associates were to have a one-fourth interest in 
the notes, and such intention was not carried out as provided 
by law, the question still remains es to the ownership of the 
money. Glenn and Miller both testified that the money was 
contributed by them and that Miller paid the major portion of 


it, and that it belonged to Miller entirely at the time the 


-attachment suit was begun. Counsel for avnpellee insists that 


it was Glenn's money entirely and that Gould nad no notice 

that anybody else was claiming any interest either in the land 
or in the money paid by Glenn. This contention is not supported 
by the evidence. Gould admitted he knew thst other persons 


were interested with Glenn in the property and that Glenn was 
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sake 
acting in their behalf. He admitted that he knew that one of 
these persons was Miller and that Miller was putting up a part 
of the money. In fact over $2000 was paid to Gould by a draft 
on Miller. This tends to show that the entire $2500 was the 
eovesty of Miller; at any rate the evidence conclusively 
shows that Miller owned at least a substantial part of it with 
Glenn. “® 

| There are two well known rules of law which are ap- 
plicable to the facts in this case. The first one is that an 
attaching ereditor acquires, through an attachment, no higher 
or better right to the property attached than the defendant 
had when the cibaehment took place; and that a garnishment is 


an attachment of the effects of a debtor in the hands of a 


garnishee, and creates no lien upon anything, but holds the 


garnishee to a personal liability. It reaches nothing that 
does not belong to tne debtor. 

The second rule of law is that an attachment and 
garnishment will not lie to recover a debt which is owned by 
two parties, one of whom is not indebted to the plaintiff in 
the attachment suit. In 28 C.J., page 97, Paragraph 125, the 
rule is announced as follows: "By the weight of authority, 

a debt due jointly to defendant and another person not a 

party defendant cannot be sundae. by garnishment. This rule 

is broadly based upon the doctrine that plaintiff's rights 
@annot rise higher than those which defendant had, and, as 
defendant could not alone have sued on the claim, plaintif? 
eannot in effect do so by way of garnishment. Moreover, 
garnishment proceedings in an action against less than all 
joint Obligees are not adapted to the adjustment of the res- 
pective rights of the several obligees as against the obligsator 
or as between themsélves." This rule has been followed in this 


state in the following cases: Sé#igel & Cooper v. Sehueck, 167 
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Ill. 522; Chicago & Northwestern Ry. Co. v. Scott, 174 Ill. 
4133 Gomme roial Bank v. Kirkwood & Co., 184 Ill. 139; Ryan 
v. Kimberly 118 I11. App. 361; Independent Felter Co. v. 
Hiebig, 163 [11. App. 163 Lay v. Myers, 181 Ill. App. 614; 


Bullard v. Mason 217 Ill. App. 401. 


In this case it therefore follows that if the fund 
belongs entirely to Miller, it cannot be attached for a dept 
Gue from Glenn; or if Miller owns a part of the fund and Glenn 
the remainder, it cannot be attached in this proceeding. 

In either event the judgment cannot be sustained and 
must be reversed and the cause remanded with directions to 


dismiss the suit. 


Reversed and remanded with direetions. 
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BE IT REMEMBERED, that afterwards, to-wit: On 
SEP 29 1927 the opinion of the Court was filed in the 
Clerk's office of said Court, in the words and figures 


following, to-wit: 
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Franeis Hickey, minor, : 
by Frances Hickey, his 
mother and next friend, : 
Appellee, : Appeal from Cireuit 
$ Court of Winnebago County. 
Ve ; 


Roy Straus, Appellant, | : 
Jones J: 


This suit was instituted by appellee Francis Hickey, 
a@minor, by his next friend. He was travelling north in a Ford 
automobile along Kishwaukee Street in the city of Rockford at 
or near its intersection with Twentieth Avenue. Twentieth 
Avenue runs east and west and intersects Kishwaukee Street from 

the east, but does not continue to the west of that street. 
A taxicab owned by the defendant was travelling in a southerly 
direction along Kishwaukee Street and a collision occurred at 
or near the intersection. The aecident happened in the evening, 
Appellee's car was Seusticned and was afterwards sold for $30. 
‘The evidence shows that it was practically new and worth about 
$300 before the accident. One of plaintiff's hands was cut, 
requiring eight stitches, and he was deprived of its use for 
about two weeks. He paid the doctor who dressed his wouwd $15. 
A trial was had before a jury, which returned a verdict for 
plaintiff in the sum of $285. From a judgment on the verdict 
this appeal followed. 

A number of errors are assigned, but the only ground 
urged for reversal is the conduct of plaintiff's attorney. It 
appears there were four occupants of the hex tale besides the 
driver-—-Miss McGee, Mrs. Ellington, Fred Fell and R. E. Hendricks. 
The latter had testified they were enroute to New Milford. On 
cross examination, attorney for plaintiff interrogated him as 
to the particular place in New Milford they were going. The 
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a 
witness replied they were going to visit friends. He was then 
asked who the friends were. Upon his reply that he did not 
remember, plaintiff's attorney asked him "Now as a matter of 
fact Mr. Hend@vieks, wasn't it true you were going to a vacant 
cottage down there?" The witness denied this and appellant's 
counsel objected as follows: "I object to that, how can it be 
proper here?" Plaintiff's attorney interjected, "Because it is 
true." Appellee claims that the questions were properly asked 
to test the memory, truth and veracity of the witness, but no 
showing is made that comports with that theory and no effort was 
made to impeach him. The questions did not tend to illicit 
answers that would throw any light upon the issues. It is cuite 
apparent that it was the intention to create in the minds of 
the jury, suspicion and prejudice against the interests of 
appellant by besmirching the character of the witnesses. It 
was uncalled for and highly improper. Counsel's voluntegr 
statement that "it is true" was extremely bad. 

Later in the cross examination, the attorney for 
plaintiff persistently questioned the witness with a view of 
Showing that the defendant was insured and that an insurance 
company was defending the suit. Inferentially, the attorney 
disclaims any attempt to transgress a rule thoroughly understood 
by the legal profession. The rule referred to is so well settled 
and the decisions upon the subject so numerous that it is un- 
necessary to cite the cases relating to it. If we were not of 
the belief that the properly presented facts in the case war- 
ranted the verdict, we would unhesitatingly reverse the judgment 
because of the errors of plaintiff's counsel. But as that mis- 
conduct is the only ground urged for reversal amd as the verdict 
and judgment ae well supported by the evidenee, we are inclined, 


under the rule laid dowm in Eldorada Coal Co. v. Swan 227 Ill. 
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586. to affirm the judgment. The judgment of the circuit court 


is therefore affirmed. 


Judgment affirmed. 









ee nae of abot’ anatyd 


bial Wi? *, 














a teni Eos Sauda Pind ah 


Oe t2 mse wed tend ot sostee H 





a? $f eacaoot betoot nednk Senet gents hi 
igehss Bhar ygte wre seat te ida “ 











HEP 2.92 ywauet. oi, ate 
me ede Mee AE. i 


Ft eee rad Aas 





cae soy MRR ae ae j Seo. 


é Pa <a eres ae 













Te: yo) 
eat 2 


Le eRe IN Ge ABE oT Ts FF coy tieee 
PONT er bi Laman Gt ge. 8 ee vn Aiea fone 
Ela Soa AL Gai tie ws sud PSs Was ORES BAL » os oh yng horns 
ee ROBINS SEGRE SR: RON Eocene Peseiiaes. ; 


RE! RRS a ne OMe a ? Sad up Dai 
ke RSE Re Be ie uk een ‘sebhgne. ae RR 







OE Re OR OR RS tot Rend seaye Ge ce 
USE. ie ape i ants earth LB Eaters 8 


EDIE ARSE: PDI <a Cart cstads wane Pe Ph ea bes 





STATE OF ILLINOIS, 
ss. 
SECOND DISTRICT 


I, JUSTUS I.. JOHNSON, Clerk of the Appellate Court, in 
and for said Second District of the State of Illinois, and the keeper of the Records and Seal thereof, 
do hereby certify that the foregoing is a true copy of the opinion of the said Appellate Court in the above 
entitled cause, of record in my office. 
In Testimony Whereof, I hereunto set my hand and affix the seal ot 
said Appellate Court, at Ottawa, this —day of 


in the year of our Lord one thousand 








nine hundred and twenty- 








Clerk the A llate Court 
(53761—_3M—1-27) erk of the Appellate Cow 












Taw OS ce Ree 
iy saat! Yo Swniney ho total belinse Bre 


L292 998» 
ee me By 
; ef 7 

4 


er yer ong 


domed yncsiierl os . 
bin dre? stallayg hk bese 
DEFOE ees S ST SOON TES t209 


7 ie 


fy 
~tinaws bece betas ori 





é y j % ¢ 
4 ra % : 
e ae \, % He 
— N } 


AT A TERM OF “THE APPELLATE COURT, 


25) 
é 5s aa hen YJ 
éy ie 4 A Oop i 
# ’ £8 a 
) 2h. 
a 


—- 5. SE 


- Begun and held at Ottawa, on Tuesday, the fifth day of April, in 
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BE IT REMEMBERED, that afterwards, to-wit: On 
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Clerk's office of said Court, in the words and figures 


following, to-wit: 
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In Re: ESTATE OF AMANDA 
WEAVER, DECEASED, 
Appellee, 


of 86 8e Be 


Appeal from the 
Ve : Gireuit Court of 
: Knox County. 

J. W. WHAVER, ; 
Appellant. ;: 
Jones J: 

Appellant, J. W. Weaver, filed his claim in the 
County Court of Knox County against the Estate of his mother 
Amanda Weaver, for $4666.45 and interest, and it was allowed 
for $4967.82. The administrator appealed to the Cireuit Court 
where there was a trial by jury, verdict and judgment against 
appellant. He has prosecuted an appeal to this court. 

The claim is based upon an alleged loan of 51500 and 
interest made by appellant to Amanda Weaver on January 4, 1887 
for the purpose of paying off a mortgage on certain land owned 
by her. 

On April 6, 1886, appellant and his mother purchased 
160 acres of land in Kansas, subject to a mortgage for $1500. 
On January 4, 1887, she conveyed the east half of the land to 
appellant, and on the same day he conveyed the west half of 
the land to her. The deed to appellant was never filed for 
record. He claims that while it was an absolute deed on its 
face, it was in faet a mortgage given to secure $1500 which 
appellant loaned the said Amanda Weaver to pay off the mort- 
gage, and that the transaction was had with the understanding 
that as soon as she sold the land she would pay him $1500 and 
interest out of the proceeds of the sale. But appellee con- 
tends that these two deeds were made merely for the purpose 
of sated a partition of the land between the owers. 

On January 23rd, 1890, appellant and his wife re- 


conveyed to Amanda Weaver the east half of said land. This 
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gave her_ title to the entire 160 acres. On March 19, 1904 
she conveyed the west half of the land to Niel Wirt and the 
east half to John Oden. 

In 1886, when appellant and his mother purchased 
the 160 acres, both resided in Rice County, Kansas. She later 
removed to Knox County, Illinois, where she lived for more than 
twenty years and until she died on January 6th, 1923, ata 
very advanced age. Appellant moved from Kansas to Oklahoma 
in 1892 or 1893, and in 1913 to Knox County, Illinois, where 
he lived in a house in DeLong, adjoining the one occupied by 
his mother, and the evidence shows they visited back and forth 
almost daily. 

On October 14, 1888, appellant wrote a letter to his 
mother from Sterling, Kansas, in which he stated that he had 
to do something. He had been out of work for two years and 
had made nothing. Winter was coming on and he was not prepared 
for it. He thought there was money in holding the land but he 
could not do so. He had to get money out of it. He referred 
to it as his 80 acres and told his mother that if she would 
take it she could have it for $1300; that for the last two 
years he had not made enough to live on. He was paying twelve 
per cent interest and could not keep a family and pay that 
amount of Lakerodts He had bought only enough to keep from 
starving and had got down to a fine point in clothes. 

On November 12, he wrote from Arkansas City, Kansas 
to his sister. The year the letter was written does not appear 
but it was prior to 1893 because he moved to Oklahoma at that 
time. In his letter he aclkmowledged receipt of $10 from his 
sister and $15 from his mother, which he had borrowed from 
them, and enclosed his notes for the same. He told about 


his work in Kansas, how hard up he was, that he had built 
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Ps. 
two shanties on certain claims which took $100 leaving him 
"strapped" and with nothing to live on; that he never thought 
fie would get so hard up; that he never raised anything except 
for one year and for two years he had not farmed a foot of land; 
that he had to live on day's work and pay @&l expenses out of 
day's work; that if a man had a poor man's road to travel he 
had better be dead; thet two of his children worked out to 
help themselves and a third helped at home. 

If the claim of appellant is sustained it must be 
upon the testimony of Helen Hughes, whose deposition was taken. 
She is a daughter of appellant and granddaughter of Amanda 
Weaver, and according to her testimony, she resiged at Galesburg, 
Illinois between 1913 and 1919. She then left Galesburg and 
resided in Los Angeles, California. During the time she was in 
Galesburg her father and grandmother lived in DeLong, on ad- 
joining lots. She saw her father and grandmother together 
regularly every week and sometimes twice a week. She heard 
her grandmother speak many times in regard to the original 
mortgage, saying she had no way to meet it and that she had 
asked her daughters to let her have the money to pay it off, 
but being wneble to get the money from them, appellant had 
loaned her $1500. This witness lived in Kansas when she was 
four years old on the land purchased by her father and grand- 
mother, and att ic mortgage. She claimed to have often 
seen the mortgage. She identified the deed of January 4, 1887 
from her grandmother to her father and stated that she hed 
seen it in his possession while he was talking to his mother, 
and had heard her grandmother tell him that if he did not 
record the deed and if she should sell the property she would 
pay him out of the money she got from the sale. She further 


testified that the grandmother afterwards sold the property 
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put did not pay her father; thet she saw her grandmother pay 
him $5 or $10 on three or four occasions but could not tell 
the exact dates, except that the last payment was in March, 
1919; that the grandmother said to the appellant-"Well, if I 
live long enough I will get thet mortgage paid up; if not, at 
my death you will get it. If I don't get it paid off, this 
will keep it alive."; that at the time the father received the 
money from the grendmother, he wrote on an emvelope and stuck 
it in his pocket and said "All right, Mother, don't let it 
worry you"; that it was known in the family thet Aunt Hila, a 
sister of appellant, had money belongings to Amenda Weaver, and 
at the time of the aunt's death about three years prior to the 
trial, she had on hand about $12,000 of the grandmother's money. 
The witness also testified that she had heard her grandmother 
say that if Ella would only let her srandmother have the money 
shé would pay father, but added, "He will get it when I die if 
not before," 

The deed to appellant was absolute on its fn’. The 
law presumes a deed is what it purvorts to be, an absolute con- 
veyance. (Gannon v. Molds, 209 Ill. 180; Williams v. Williams 
180 id. 361; Fisher v. Green, 142 id. 80.) To show that a deed, 
absolute on its face, is a mortgage, the proof must be clear, 
satisfactory and convincing. (Deadman v. Yantis 230 Ill. 243; 
Burgett v. Osborne, 172 id. 227; Keithley v. Wood 150 id. 566.) 

The evidence is far from clear, satisfactory and con- 
vineing that the deed was a mortgage. Appellant would have us 
parieve that he gave his mother $1500 to pay this morteage and 
that the money was paid on yausey 4, 1887, the dey the deed was 
made to him, and yet the mortgage was not released until May 26, 
1887. We are of the opinion that the two deeds of January 4, 


1887 were executed for the sole purpose of making a partition 
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of the land and not to sedure the payment of $1500, as contended 
by appellant. The two letters which appellant wrote to his mother 
and sister indicate thst he was in close financial circumstances. 
He was borrowing money from each of them and sending notes to 
cover the loans, If his mother owned him $1500 at this time 
and these were payments upon the indebtedness, it is strange 
he sent the notes and did not ask his mother to pay a part at 
least of what he claimed she owed him. A person in such 
straitened financial circumstances would certainly demand payment 
from one who owed him and especially from one s0 abundantly able 
to pay as Amanda Weaver was. In the letter to his mother, dated 
Oetober 14, 1888, he referred to the 80 acres which had been 
deeded to him as his 80 acres, and urged her to buy it. On 
January 23, 1890, he conveyed this 80 acres to her for a stated 
eonsideration of $1000. The evidence shows that several years 
before the mother died, she had about $12,000 in personal property. 
In April, 1904, she had on deposit in the bank $4596.10, and 
the inventory of her estate shows that she had 10,800 of 
personal property at the time of her death. 

Appellant claims that his mother recognized this dept 
on various occasions and paid various amounts thereon. The 
claim as amended and filed by appellant in the County Court 
Shows that from May 22, 1913 to May 1, 1919, six payments were 
made on the indebtedness, totaling $35, one being for $10, and 
five being for $5.00 each. We think these alleged payments 
were mere loans made by Amanda Weaver to appellant and the 
insistence that they were payments on a loan is made only to 
prevent the runnins of the statute of limitations. Almost 
thirty seven years elapsed from the date the alleged debt was 
contracted until the inte was filed against the estate. The 
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law presumes a debt which has been due and unpaid and without 
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; ia 
recognition for twenty years to have been paid. (Fagen v. Bach, 
253 Ill. 588; Richards v. Carter, 201 id. 1653; Chicago & North- 
western Ry. Go. v. Galt 133 id. 657.) 

Where a party has permitted a debt to run without 
any effort to collect until the Statute of Limitations can 
be pleaded in bar, the court will not aid him on slight proof. 
The evidence should be clear and satisfactory to overcome the 
bar of the statute. (Wachter v. Albee, 80 Ill. 47; Carroll 
v. Forsyth, 69 id. 167.] The evidence in this case sustains 
the verdict of the jury and the judgment of the court on the 
facts. 

Appellant insists that the two letters from ap- 
pellant to his mother and sister were improperly admitted in 
evidence. These letters contained admissions of appellant 
which were contrary to his contention on the trial and were 
ieiwerty admitted. 

Error is assigned on the giving and refusing of 
instructions and the rulings of the court in reference to 
the deposition of Helen unio. These objections are not 
argued except in plaintiff's reply brief and therefore will 
not beconsidered in detail. We have, however, examined the 
instructions and rulings of the court and find none of them 
sufficient to reverse the judgment. 

The judgment will be affirmed. 


Judgment affirmed. 
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SECOND DISTRICT 


STATE OF ILLINOIS, 
a I, JUSTUS L. JOHNSON, Clerk of the Appellate Court, in 
and for said Second District of the State of Illinois, and the keeper of the Records and Seal thereof, 
do hereby certify that the foregoing is a true copy of the opinion of the said Appellate Court in the above 
entitled cause, of record in my office. 
In Testimony Whereof, I hereunto set my hand and affix the seal ot 
said Appellate Court, at Ottawa, this _day of 





in the year of our Lord one thousand 





nine hundred and twenty- 
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Begun and held at Ottawa, on Tuesday, the fifth day of April, in 


the year of our Lord one thousand nine hundred and twenty-seven, 


within and for the Second District of the State of Illinois: 


Present--The Hon. THOMAS M. JETT, Presiding Justice. 


Hon. NORMAN L. JONES, 
FRANKLIN H. BOGGS 


2 2s=2 == SS eee. ée Justice. 


JUSTUS L. JOHNSON, Clerk. 


Justice. 


Hon. 





FLOYD S. CLARK, Sheriff. 
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Robert Kennie, a minor, by his 
next friend, Ralph Kennie, appellee, 


Appeal from the 
Cireuit Court of 
Peoria County. 


e+ fe ee 08 Oe 
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Timothy Dailey, appellant. 


Jones d; 


This is a suit of Robert Kennie, a minor, by his 

next friend, Ralph Kennie, against Timothy Dailey, to recover 
damages for an injury received in a collision between a motor-= 
eyele on which Kennie wes riding, and an automobile driven by 
appellant, Dailey. <A trial was had before a jury which render- 
ead a verdict in favor of appellee in the sum of $7500. Judge 
ment was rendered on the verdict and appellant proseeutes this 
appeal. 


The declaration originally consisted cf four counts. 


Ex 


The gase went to the jury upon the first three counts, the fourth 
having been withdrawn. The first count chergss hat appellant 

so negligently, carslessly Soe pal amity drove and operated 

his automobile that it collided with appellee's motoreycle and 
eecasioned the injury. In the second count the negligence charged 
against appellant is that he nesligently, carelessly and un- 
lawfully Grove his car at a esreater rate of speed than wes 
reasonable and proper, heaving regard for the use of the way and 
so as to endanger lives or injure property or other persons 
lawfully using the way, to-wit, at a rate of speed in excess of 
20 miles an hour, to-wit, at a speed of 40 miles an hovr, in 
Violation of the statute, and that by reason of the negligence 
ang unlawful conduct of appellant, his automobile collided 

with appellee's moboreyele. The third count is similar to the 


first with the exception thet it alleges that as the automobile 
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and motorcycle approached each other and as the automobile came 
up to and even with the motorcycle, the automobile was so 
negligently, carelessly and unlawfully managed ané controlijzed 
by appellant that it was driven over on to the east side of 
the highway, so that it passed over to the left and beyond the 
line in the middle of the public highway designating the space 
allotted for north and south bound traffic, and that by reason 
thereof the collision occurred. 

Appellee was riding his motorcycle north along 
Knowville Avenue-in the city of Peoria at about nine o'clock 
at night at a rate of speed between 12 and 15 miles per hous. 
The locality is a residence district with houses on the east 
side of the highway, and a truck garden on the west side. A 
Nash car was proceeding north about 20 feet ahead of appellee. 
It was running about 15 miles an hour very close to the east 
edge of the pavement, which at that point is 20 feet wide. 
Appellee testified that the Nash car slackened its speed and 
pulled over to the east edge of the pavement, and that he 
passed it at about 12 to 15 miles an hour; that before going 
around the Nash car, he saw appellant's car about 250 to 300 
feet north of him proceeding south. He places its speed at from 
50 to 40 miles an hour. A disinterested witness fixed its speed 
at about 50 miles an hour. Appellant's car was a Ford Coupe. 
His brother and a friend were riding with him. Appellee claims 
that when he passed the Nash car, the wheels of his motorcycle 
were east of the black line in the center of the pavement; and 
that after he had passed it and was 15 to 20 feet ahead of 
it and about 3 feet east of the black line in the center, ap- 
pellant's car suddenly swerved east over the black line, its 
left front wheel striking the left step and eluteh of the motor- 
eyele. The foree of the collision threw appellee and his 


motorcycle off the pavement to the east. 
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Appellant gontends that the speed of his car was from 
20 to 25 miles an hour; that the left wheels of nis ear were 
approximately 2 feet west of the eenter line of the pavement, 
and that as the front of his car was about even with the Nash 
ear, appellee and his motorcycle eame from behind the Nash 
car and attempted Oe ck gee the two cars. He is cor- 
roborated by his brother and the other passenger in his ear 
and to some extent by Miss Ludwig, who was riding in the Nash 
Gar. The evidence is conflieting and it is difficult to tell 
exactly the relative positions of the two cars and appellee's 
motoreyel@at the time of the accident. ‘There is evidence tend- 
ing to support appellee's contention that he had passed the 
Nash car and was from 12 to 20 feet ahead of it before the 
gollision, and his contention finds much support in the physical 
facts in-the record. The evidence tends very strongly to show 
that when the Nash car came to a stop, it was from 6 to 7 feet 
south of appellee as he lay on the dirt road east of the pavement 
and his motorcycle was lying a few feet north of him. & portion 
of the Nesh ear was clear of the hard road to the east of the 
eonerete where it was standing. By reason of the respective 
eontentions of appellant and appellee, it was for the jury to 
determine the facts, and after examining the testimony in the 
record we cannot say that the verdict is so manifestly agsinst 
the weight of the evidence that we would be justified in @is- 
turbing it. 7 

Appellant criticises the lst, 3rd, and 4th instrue- 
tions given on behalf of appellee. The first instruetion told 
the jury that while the burden of proof is upon the plaintiff 
and it is for him to prove his case by a preponderance of the 
evidenee, still, if the jury finds that the evidence bearing 
upon the plaintiff's case preponderates in his favor, although 


put slightly, it would be sufficient for the jury to find the 
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issues in favor of the plaintiff and to find a verdict against 
the defendant. It is claimed that the word "slightly" vitiates 
the instruction and Teter v. Spooner, 305 Ill. 198 is cited in 
support of the contention. That case was a will contest and 
objection was there urged to an instruetion using the words 
"“elear preponderance". The court criticised the use of such 
adjectives as "clear" and "slight" but there is nothing said 
in that ease which would justify us in reversing this cause. 
The opinion differentiates between judicial decisions which 
hold that evidence of mental incapacity must clearly preponderate 
to authorize the setting aside of a will, and those which deal 
with instructions stating that the contestant in a will case 
must prove such incapacity by a clear preponderance of the 
evidence. fhe opinion makes mention of the fact that instrue- 
tions like the one in the case at bar are frequently given in 
actions of negligence. 

In Norton v. Clark 253 Ill, 557 also a will case, an 
instruction similar to the instruction complained of here was 
given. The court, after stating that an instruction of that 
kind was introduced into the practice and approved in Taylor 
v. Felsing 164 Ill. 33 (a neglisence case) has since become 
eommon, says, “In ordinary cases, where a mere preponderance 
of the evidence is sufficient, it cannot be said that it is 
error to give such an instruction, but a different rule has 
always been applied in testing the validity of a will." While 
it appears that the rule in will contests does not permit the 
use of qualifying adjectives in connection with the word 
"preponderance", instructions in almost precisely the same 
language as the instruction here have deen repeatedly upheld 
in other cases by the Supreme and Appellant Courts of this 
state. Such an instruction was recently upheld by this court 
in Fannon v. Morton, £28 Ill. App. 415. The reference made 


in the first instruetion to "plaintiff's case" is eriticised 
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as being misleading and apt to direct the jury's attention 
merely to testimony introduced by appellee. The use of such 
words, without reference to the allegations of the declaration, 
is not improper. (Liska v. Chicago City Ry. Co., 318 Ill. 570; 
Chicago City Ry Co. v. Nelson, 215 id. 436.) There wes no 
error in giving the instruction. 

The first part of the 3rd instruction given on behalf 
of appellee is based upon the provisions of Seetion 22 of the 
Motor Vehicle Act. Among other things, it informed the jury 
that the act provides that if the rate of speed of a motor 
vehicle * * * * * * * Operated upon a public highway in this 
state, outside the closely built up portions and the residence 
portions within any incorporated city, town or village, exceeds 
twenty miles an hour, such rate of speed shall be prima facie 
evidence that the person operating such motor vanheke is running 
at a rate of speed greater than is reasonable and proper having 
regard to the traffic and the use of the way, or so as to en- 
danger the life or the limb or injure the property of any person. 
The instruction then tells the jury that if they find from the 
evidence that appellant's car was being driven at a rate of 
speed in excess of twenty miles an hour on a public highway within 
the incorporated limits of the city of Peoria, and that such 
speed in excess of twenty miles an hour was greater than was 
reasonable and proper having regard to the traffic and the use 
of the way, and was the proximate cause of the accident, and 
that appellee at and before the time he was injured was in the 
Slledisic of due care for his own safety, the jury should find 
the issues in favor of the plaintiff. A number of cases in the 


Appellate Court are cited and quoted from in criticism of this 


instruction. This court's attention is particulsrly called 
p 


to Johnson v. Pendergast, 208 I11. 255; and it is urged that 
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by reason of the holding in that ease, the instruction is bad. 


In Johnson v. Pendergast, supra, an automobile was parked at a 


curb. The plaintiff was riding a motorcycle and as he came 


abreast of the car from the rear it turned out from the curd 


and a eollision occurred. The defendant had looked back before 


starting the car and saw no one coming. The evidence tends to 


show the street was clear when she looked beck. An instruction 


‘quoted an ordinance requiring the giving of 2 Signal before 


stopping, starting or turning a vehicle, and told the jury that 
@ failure to do so was prima facie evidence of neglizence. fhe 
court held the instruction bad because the so-called prima facie 
ease was met by the testimony of the defendsnt thet she had 
Looked back and saw no one coming, and also beeause there was 
evidence tending to show negligence on the part of the plaintiff 
by reason of the speed of his motorcycle, both of which elements 
were ignored by the instruction. 

| In the ease at bar it is not claimed that appellee 
was exceeding a speed of 15 miles an hour at any time, and it 
is admitted that appellent was driving et e rate of at least 
20 to 25 miles an hour through a residence district in the 
eity of Peoria. We do not regard the ruling in the Pendergast 
ease as applicable to the instrvcetion complained of here. The 
jary in the instant case was rot told by this instruction that 
any certain speed in miles per hour by arpellant amounted to 
negligence. It left the jury to find from the evidence, whether 
or not appellant was driving his ear in excess of 20 miles per 
hour at the time of the accident. If they so found, then they 
were at liberty to determine whether or not such speed was 
unreasonable and improper having regard to the traffic. If they 


found it was unreasonable and improper, then they were free to 


_ determine whether it was the proximate cause of the accident, 


and whether appellee was in the exercise of due care for his 
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own safety. It did not tell the jury, as did the instruction 
in the Pendergast case that certain facts made out a prima 
facie case of negligence. The instruction complained ‘of 
contains all the elements necessary to direct a verdict. The 
first part of it is substantially in the language of the 
statute, and such instructions have been frequently upheld where 
pertinent to the issue. (Deming v. Chicago, 321 Ill. 341.) If 
appellee proved all the facts as set forth in the instruction 
he would he entitled to a verdict. We think it ‘eenes squarely 
within the rule announced by this court in Fannon v. Morton, 
suprae It is impracticable to review the Appellate Court cases 
cited by appellant, but we think it is wfficient to say they 
are not in point. The chief difference is that the instruction 
here complained of is not subject to the objections pointed 
out in the eases cited, in that it left it to the jury to 
determine whether the speed of appellant's car was the proximate 
cause of the injury and whether appellee was in the exercise 
of due care for his own.safety. We think the instruction meets 
the doctrine laid dowm in Morrison v. Flowers 308 Ill. 189, in 
which the opinion was filed the same doy as Johnson v. Pender- 
gast, supra. The court in other instructions fully instructed 
the jury as to all of the defenses of appellant. 

Appellant's first objection to the fourth instruction 
given on behalf of appellee is that it does not confine the 
damages to those averred in the declaration. The instruction 
limits the damages to such as are shown by the evidence. Mo 
claim is made that the evidence is not consistent with the 
averments of the declaration, and we regard the objection as 
not well taken. In C.R. I. & P. Ry. Cow. v. Steeckman, 224 
Til. 500, 14 was objected that an instruction of similar 


import which confined the damages to those shown by the evidence, 
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an 
should have contained the language "under the issues presented 
by the pleadings." The court there held that the instruction 
was not open to the criticism offered. The verdict in the case 
at ber was within the amount of the ad damnum. [Even if the 
instruction is defective, we do not think appellant's rishts 
were prejudiced thereby end hence it was not reversible error 
to give it. To justify a reversal on account of error, it 
must appear that upon another trial, if the same error does 
not intervene, a different result might be reasonably expected, 
so that the #rror would deprive the defendant of some sub- 
stantial right. Where it can be said that the error assigned 
eould not reasonabiy affect the result of the trial, the judg- 
ment of the trial court should be affirmed. (People v. Heard, 
$05 Til, 319). 3 

It is also complained that this instruction permits 
the jury to award damages for loss of earnings and earning 
power as a result of the injury, without testimony to justify 
it. The record discloses that appellee was 19-years of age 
and had attended high school only two years. At the time of 
th@d-accident he was an electrician in the employ of the Central 
Illinois Light Company. He was engaged in active work which 
required him to be upon his feet a great deal. His injury 
consisted of a comninuted fracture of the tibia, and the knee 
is stiff. The kne@ cap is about two inches above its natural 
place and is not connected with its lower tendon, so that 
the leg is prevented ffom functioning naturally. Two phy- 
Sicians testified that in their opinion the condition is 


permanent. There is no testimony in the record as to the amount 


i¢) 


of his earnings, but the record econelusively shows his earning 


cr 


Capacity is impaired. At any rate, an instruction stating a 


eorrect proposition of law, as this one does, is not necessarily 


Sgoob nore shine oft Tt fstab satin i 
botoogey widencades od tegen diarwow: does TEDO 9 i it 
mete Pome “bo: SRR SEES ACIS | 


eS = a € 3 x Fay 
eviorveg “oftoustent eid dadh boncts tgs! ons eb.9T : 
grivws. ber anrticxse. to eaot wot Bogannd brews od 
XMitioul o¢ ysonitand: trostiw 4 yurbibiedde: tov dinaew Si 
i) S48. i0. ersey. Cl esw eotieeya thant: peaofoath: buch sr’. 
eto. amtt ods tA weamegt omt spiro: feorloe ay i Dobrodtac 
feutread eit Lo yoleme edt a@ibpwret obtt oste! oa: eswieny tno 
Soiew sow evitor st bepepae caw oRyi somsqno0 t.ib 
yuptel ath Leth d eet: a.des&k eit nt: SOG od, of mbal> & 
egpree ert Sus ,sidis. odd te ete oach Derumtnmog. a ko: bedi 
feunsmath ovatis sspent owd tpodis ed geo eenal est o6h! 
ted? .o-) ,mobnet cowol. at bf cdihw Lotoonnos: tom at bei 
o@Uig o8f >-syiiexrsten aatactdvennt aoet Sstmeveng) ek’ gel? 
ei sotdiives oto motatge whens: ak. tant bert tdmot aia 
Truome eds o¢ 2s. Lrooet,: et ad» Yooml seed om aio ores a 


 Bhiteeeovon tor eb. weeod. esto Sade “se oral aotitensenp ta 








ce 

misleading or prejudicial, merely because it is inapplicable 
to the facts in evidence, and where it is not so, there is no 
ground for reversal. (38 Cyc. Trial 1622; C. & R. Ry. Co. v. 
Walters 217 Ill. 87; Illinois Matieh Co. v. GC. R. I. & P. Ry. 
Go. 250 Th. 396.) 

It is also insisted that the instrwation is bad be- 
Cause it enables the jury to award appellee such sum as they 
find from the evidence to be reasonable and fair compensation 
for all damages sustained or which may be sustained in the 
future, if any, us a direct and proximate result of the injury. 
The particular objection urged is that it permits the jury 
to speculate and award damages which are no more than ies 
and. ee ye, not even sp shea 95 do not so view it. , The 
ees ion adark wholly a th none ies of damages and limits 
it to the direct and proximate result of the injury. The rule 
against the recovery of uncertain dameges generally has been 
directed against uncertainty as to cause rather then uncertainty 
as to measure or extent. In other words, the rule against un- 
eertain or contingent damages applies only to such damages as 
are not the certein result of the breach or tort, Es meg such 
as are merely uncertain in amount. In many cases, although 
substantial damages are established, their amount, in so far 
as they are susceptible of pecuniary admeasurement, is either 
entirely uncertain or extremely difficult of admeasurement; in 
Sueh cases, plaintiff is not denied all right of recovery, 
and the amount is fixed by the jury in the exercise of sound 
diseretion under proper instructions from the court. This is 
particularly true of torts, especially those resulting in 
personel injuries. (Anderson v. Pan American Motors Corporation 


232 Ill. App. 27). In connection with the complaint made of 


this instruction, it is urged that the trial court should not 
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have permitted the two physicians who treated appellee to 
testify that in their opinion his injuries are permanent. 

Such opinions are competent and proper. (Hirseh v. Chic. 
Gon. Tract. Go. 146 Ill. App. 501; Schaulder v. Chieago & 
Southern Traction Co. 160Ad. 309; Ellis v. Chicago Rys. Co. 
787 id. 461: T. W. & W. Ry. Co. vs Baddeley, 54 I11. 19.) 

On questions of science, skill or trade or others of the like 
kind, persons of skill called as experts are permitted to 
give their opinion in evidence. (Chicago v. MeGiven 73 Ill. 
$47: Ghicago v.. Didier 227 I11. 575.) The authorities cited 
by appellant in support of his objections to this instruction 
deal with entirely different questions and heve no application 
here. 

Appellant complains of the court's refusal to give 
several of his offered instruetions. Their substance is eavesed 
by other instructions given in his benalf and their refusal 
was not error. Lastly it is urged that the verdict and judgment 
are excessive. In view of the nature and extent of appellee's 
injuries, their permanent character, and the fact that he was 
in a haupi tat five months and incurred medical and hospital 
bills of over $1400, we cannot say the amount is excessive. 

Finding no reversible error in the recora the judgment 


of the circuit court is accordingly affirmed. 


Judgement affirmed. 
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STATE OF ILLINOIS, | 

SECOND DISTRICT es I, JUSTUS I.. JOHNSON, Clerk of the Appellate Court, in 
and for said Second District of the State of Illinois, and the keeper of the Records and Seal thereof, 
do hereby certify that the foregoing is a true copy of the opinion of the said Appellate Court in the above 
entitled cause, of record in my office. 


In Testimony Whereof, I hereunto set my hand and affix the seal ot 





said Appellate Court, at Ottawa, this day of 





in the year of our Lord one thousand 





nine hundred and twenty- 





Clerk of the Appellate Court 
(53761—3M—1-27) 
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Begun and held at Ottawa, on Tuesday, the fifth day of April, in i 
the year of our Lord one thousand nine hundred and twenty-seven, 


within and for the Second District of the State of Illinois: 


Present--The Hon. THOMAS M. JETT, Presiding Justice. 
Hon. NORMAN L. JONES, Justice. 
Hon. FRANKLIN H. BOGGS, Justice. 
JUSTUS L. JOHNSON, Clerk. 


FLOYD S. CLARK, Sheriff. 
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Village of Scales Mound, Appellant, 
Appeal from the 
Ve : Cireuit Court of 
Jo Daviess County. 


R. J. Gesner, Appellee, 


Joges J: 

oe The Village of Scales Mound, filed its bill in the 
Gireuit court of Jo Daviess County, azainst Appellee, R. J. 
Gesner, for a mandatory injunction to compel him to remove 
certain electric wires from a public street. A demurrer was 
sustained to the bill; appellant elected to stand by its bill; 
and an appeal is prosecuted to this court. 

Appellee insists that the appeal should be dismissed 
for the reason that no final decree was entered from which an 
appeal could be prosecuted. The record shows the demurrer 
was sustained; that appellant elected to stand by its bill; 
and that the bill was thereupon dismissed for want of equity, 
and an appeal prayed for. The order is not as complete as it 
might be but is sufficient for the prosecution of an appeal. 

Section 65, Clause 7, Chapter 24 of the Revised Statutes 
of 1927 vests cities and villages with power to lay out, open, 
alter and vacate streets, and ko eeelnche the use of the same. 
Glause 10 of the same section authorizes municipal authorities 
to prevent and remove encroachments or obstructions upon streets. 
The power of a village, by ordinance, to authorize the use of 
public streets or parts thereof for private purposes has been 
denied. (People v. Corn Products Co. 286 Ill. 226.) A village 
holds its streets in trust for the benefit of the people. 
(Hoerrman v. Wabash Ry. Co. 309 Ill. 524.) The use of the street 
by the publie includes the uninterrupted, unimpeded and unob- 
structed use of every portion and part thereof, It has te right 


to use all of the ground to travel upon, together with the right 
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to enjoy the use of the air above and the ground beneath the 
_gurface. (Hibbard & Co. v. City of Chicago 173 I1l. 91; People 
v. Harris 203 id. 272.) Bay windows, porches, awnings, steps 
and other obstructions in streets have been declared to be 
nuisances and ordered removed. (Smith v. McDowell, 148 Til. 
S13; Snyder v. City of Mt. Pulaski, 176 14. 3973; People v. City 
of Danville, 242 £11. App. 4723; People v. City of Casey, 241 
ids 226.) 

In Carpenter v. The Capital Electric Co. 178 Ill. 29, 
it was held that the erection of poles and wires in a private 
alley, the fee to which was in the abutting owner, for the 
purpose of supplying lights to a private party who had an 
easement of travel over the alley, constituted an additional 
servitude, which the owmer of the fee was not required to bear 
without compensation. 

In City of Sullivan v. Illinois Public Service Co. 
e2l Ill. App. 561, a mandatory injunction was sustained which 
required an electric light company to remove its poles and wires 
from the streets where the license had expired, notwithstanding 
the fact that the electric light company had been furnishing 
to the city, electric power to operate its water pumps, and had 
made other arrangements to continue business. 

The question is whether the allegations of the bill 
are sufficient to require appellee to answer. The bill alleges 
that appellant was a municipal corporation; that appellee was 
@ private individual and without leave, compensation or license, 
strung wires across a public street for the purpose of carry- 
ing electric current from his garage to light his residence; 
that such wires are a menace to the public and a continuing 


trespass and nuisance; that a demand had been made upon him 
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to remove them; and that he refuses to comply with such demand. 
Under the authorities cited the allegations of the bill are 
sufficient to require an answer and the chancellor improperly 
sustained the demurrer. 

We think it is unnecessary to consider the ordinance 
attached to the bill. According to the bill appellee was a 
trespasser and maintained a nuisance which was a menace to the 
public antaty. and it was not necessary for the Village to pass 
an ordinance and make a demand before proceeding by injunction 
to abate the evil. 

Appellee contends that appellant had an adequate 
remedy at law; that in cases of this kind equity jurisdiction 
should be exercised with caution and only in extreme cases, at 
least after the question of a nuisance has first been settled 
at law, and if there is any substantial dispute as to the facts 
or the law, a trial at law will be required before equity will 
intervene. This question was before this court in Fletcher v. 
Town of Lisbon, 222 Ill. App. 525. In that case we quoted the 
rule as announced in City of Pana v. Central Washed Coal Co. 
260 Ill. 111, as follows:- "The general rule formerly strictly 
enforeed was, that a court of equity would not interfere to 
restrain a nuisance unless the right so to do was first 
established in a court of law; but this rule has been somewhat 
relaxed in modern +imes and when the ease is clear, so as to be 
free from substantial doubt as to the right to relief, or it is 
evident that a nuisance per se exists, equitable relief may be 
eranted without first resorting to an action at law." To the 
same effect are Oehler v. Levy 234 Tll. 595; Wente v. Common- 
wealth Fuel Co. 232 id. 526; Deaconess Home and Hospital v. 
Bontjes 207 id. 553; People v. Bushnell, 186 I1l. App. 229.) 
The case as stated by appellant in its bill is sufficient te 
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‘The decree will be reversed and the exams remanded 
ions to overrule the demurrer to the bill. 


Reversed and remanded with directions. 
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STATE OF ILLINOIS, 

SECOND EDIS ELC LE In I, JUSTUS L. JOHNSON, Clerk of the Appellate Court, in 
and for said Second District of the State of Illinois, and the keeper of the Records and Seal thereof, 
do hereby certify that the foregoing is a true copy of the opinion of the said Appellate Court in the above 
entitled cause, of record in my office. 


In Testimony Whereof, I hereunto set my hand and aflix the seal ot 
said Appellate Court, at Ottawa, this : day of 
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AT A TERM OF THE APPELLATE COURT, 
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Begun and held at Ottawa, on Tuesday, the fifth day of April, in 
the year of our Lord one thousand nine hundred and twenty-seven, 


within and for the Second District of the State of Illinois: 


Present--The Hon. THOMAS M. JETT, Presiding Justice. 


Hon. NORMAN L. JONES, Justice. 
Hon. FRANKLIN H. BOGGS, Justice. 


JUSTUS L. JOHNSON, Clerk. 


FLOYD S. CLARK, Sheriff. 
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Legris Trust and Savings Bank, : 


@& corporation, and Eugene Granger, 


Appellants, : . Appeal from the 
Ve : County Court of 
Farmers' Elevator Company, a Kankakee County. 
corporation, 
Appellee. 


Jones J: 

There was a trial of the rights of property in the 
county court of Kankakee County, under Section 70, Chapter 77 
of the Revised Statutes, to determine the ownership of one 
half of about 3000 bushels of corn. This half is claimed by 
Legris Trust and Savings Bank under a chattel mortgage and bill 
of sale from Arthur Granger, the landlord, and is also claimed 
by appellee, Farmers' Elevator Company, under an execution in 
its favor, against Arthur Granger, which execution was levied 
on said half of the corn as the property of Arthur Granger. 

The other one-half of the corn is claimed by Eugene Granger, the 
tenant. .There was a trial by jury, at the close of the evidence 
on behalf of appellants; the court directed a verdict in favor 
of appellee; and this appeal was prosecuted. 

Arthur Granger and Eugene Granger are brothers and 
each owned and resided on his respective farm in Kankakee County. 
On March 1, 1926, a verbal lease was made by which Hugene leased 
the farm of Arthur, at $8.00 per acre for hay land, and one- 
half of all grain raised. Eugene testified that he was to 
plant, shuck and shell corn at his own expense, deliver it to 
the elevator when he got ready, and the crop was not to be 


divided until it was so delivered. Arthur continued to occupy 
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== Bias 
the dwelling house on his farm until June, 1926. He helped 
Eugene put in the corn and some of the oats for which labor He 
received no pay. When the corn matured it was shucked by 
Eugene Granger and placed in cribs on the leased premises and 
has never been delivered at the elevator. 

On December 5, 1924, Arthur and his wife executed a 
note for $4500 payable "to the order of ourselves", which note 
was secured ee a trust deed on his land, and was endorsed on 
the back by the makers. Appellant, Legris Trust and Savings 
Bank, claims to be the owner of this note and trust deed and 
that there is over two years' interest due thereon. 

The trust deed was subject to two prior mortgages. 

As additionel collateral security for indebtedness secured by 
the trust deed, the Bank took a bill of sale and chattel 
mortgage —n Arthur on one-half of the 3000 bushels of corn 

in the crib on the leased premises. On October 15, 1926 he 

gave a judgement note for $5,000 to T. A. Legris, and a chattel 
mortgage to secure it. The mortgage was dated October 25, 1926, 
acknowledged November 5, 1926 before the clerk of the municipal 
court of Chicago, where Arthur then lived, and filed for record 
in the recorder's office of Kankakee County November 27, 1926. 
The bank now claims to be the holder of the said note and 
mortgage. On December 4, 1226, Arthur acknowledged a bill of 
sale for the corn in question to Thomas A. Legris. No assignment 
of the bill of sale appears in evidence, but Legris testified he 
had assigned it to the bank. 

: On December 21, 1926, appellants served a written 
notiee on the sheriff of Kankakee County reciting that the corn 
in question, which the sheriff had levied upon pursuant to an 
execution dated December 15, 1926, in favor of appellee, against 


Arthur Granger is the property of the Legris Trust and Savings 
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Bank by virtue of the above mentioned chattel mortgace, and also 
that it is the property of Eugene Granger. The notice demanded 
that the sheriff turn over the property to Louis N. Legris, as 
agent and attorney in fact for appellants, or replevin would be 
prought against him. 

The question presented for review is whether or not 
the court properly directed a verdict for appellee. The only 
property in controversy is the one-half of the corn which was 
the share of Arthur Granger. Although Eugene Granger is a party 
to the proceeding, the title to his one-halfof the corn is not 
in controversy. Under the notice to the sheriff the bank 
based its title to the corn solely upon the chattel mortgage, 
but the ease was tried upon the theory that the bank was the 
owner of the property by virtue of both the chattel mortgage and 
the bill of sale with possession thereunder prior to the date 
of the execution of appellee. 

There is a dispute as to whether Eugene Granger was 
a tenant of his prother or whether they were tenants in common 
in the property in question. The only circumsganece which even 
tends to show that they were tenants in common is that Arthur 
Granger occupied the house on the premises from March until 
June and that he helped to put in the corn and oats, for which 
he got no pay. We think, however, the evidence clearly shows 
that the relation of landlord and tenant existed. 

If that relation did exist, the next inquiry is, 

Wm whom was the title to the property at the time the chattel 


mortgage and pill of sale were executed? Eugene Granger 


testified that his brother was to have one-half of the corn 


crop when it was delivered at the elevator. Where there is a 


lease for a share of the crop raised and it is to be divided 


after the same is gathered, the exclusive title to the whole 
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erop raised is in the tenant until it is divided and possession 
given. (Sargent v. Courrier, 66 Ill. 245; Dixon v. Niccolls, 
39 id. 372; Grotefendt v. Schlaeppi 213 111. App. 436.) In the 
first case cited a levy was made against the tenant before the 
grain was divided and it was held that the landlord could not 
maintain replevin before a division had been made. If the 
exclusive title to all the corn was in Eugene Grenger at the 
time the chattel mortgage and bill of sale were executed, then 
the bank took no title to the property because no division of the 
corn had been made. 

But, even if the title to the property was in Arthur 
Granger, and not Eugene, at the time the bill of sale and chattel 
mortgage were executed, the bank's claim under its chattel 
mortgage was not good as against the rights of appellee. At the 
time the guih tel mortgage was executed, Arthur lived in Chicago. 
The mortgage was acknowledged there and filed for weeord in 
Kankakee County. Sections 1, 2 and 4, Chapter 98 of the Revised 
Statutes require a mortgage to be recorded in the county where 
the mortgagor resides. This statute was not complied with; 
therefore the mortgage was not good except between the parties 
unless possession was taken of the property. (Rapp v. Rush 96 
Ill. App. 356). The bank claims to have taken possession by 
placing Eugene Granger in charge and ordering him to husk the 
corn. The taking possession of property which is sufficient 
to pass title as against creditors must be an actual, substantial, 
visible and continuous change of possession, such as to apprise 
those accustomed to deal with the owner that the ownership has 
changed. It is not sufficient to return the goods to. the former 
owner, or make the agent or hired hand or tenant of the former 


owner the custodian. (Martin v. Duncan, 156 Ill. 274; Ticknor 
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Ba 
v. McClelland, 84 id. 471; Watkins v. Dunbar, 232 I1l. App. 1;3 
Byerly v. Jones 284 id. 314; Martin v. Sexton 72 id. 395; Richards 
vy. Matson, 51 id. 530.) The evidence does not show such a taking 
of possession as to vest title in the bank either under the chattel 
mortgage or the bill of sale. 

‘Section 5, Chapter 95, of the Revised Statutes provides 
that a chattel mortgage shall be recorded within ten days of the 
date of its execution, am@ if it is not so recorded it shall be 
fraudulent and void as to creditors. This chattel mortgage was 
dated October 15, 1926; it was acknowledged November 5, 1926; 
it never was filed for record in Cook County, but was filed for 
record in Kankakee County on November 27, 1926. It was therefore 
fraudulent and void as to creditors upon its face, and as posses- 
sion was not taken of the property mortgaged it was not in force 
and effect as against any execution which might be levied. ‘The 
bank and Hugene Granger were not such joint owners of the property 
as entitled them to maintain the action. 

For the reasons indicated, the court en directed 


a verdict in favor of appellee, and the judgment will be affirmed. 


Judgment affirmed. 
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STATE OF ILLINOIS, 

SECOND DISTRICT a I, JUSTUS I.. JOHNSON, Clerk of the Appellate Court, in 
and for said Second District of the State of Illinois, and the keeper of the Records and Seal thereof, 
do hereby certify that the foregoing is a true copy of the opinion of the said Appellate Court in the above 
entitled cause, of record in my office. 


In Testimony Whereof, I hereunto set my hand and affix the seal ot 
said Appellate Court, at Ottawa, this —day of 
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Present--The Hon. THOMAS M. JETT, Presid@i Justice. 


Hon. NORMAN L. JONES, Justice. 
FRANKLIN H. BOGGS 
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JUSTUS L. JOHNSON, Clerk. 


FLOYD S. CLARK, Sheriff. 








BE IT REMEMBERED, that afterwards, to-wit: On 
—.. «<2 (927 the opinion of the Court was filed in the 
Clerk's office of said Court, in the words and figures 


following, to-wit: 
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MARTHA K. CONSIDINE, 
APPELLEE, 
: APPEAL FROM THE 
ve : CIRCUIT COURT OF 
: KANE COUNTY. 
JOHN NOTTOLINT, 


APPELLANT, 
Jones, J: 


The plaintiff, Martha K. Considine, obtained a judg- 
ment for $500 in the cireuit court of Kane County against 
appellant, John Nottolini, in an action on the case, and an 
appeal has been prosecuted to this court. 

Mrs. Corisidine and her husband lived on the east side 
of Second Street in Geneva. Nottolini, the defendant, lived 
directly across the street. There was a driveway into each of 
the premises and almost on a line with each other. It was 
about 150 fest from the garage in the rear of defendant's house 
"to his front sidewalk; and it was about 100 feét. from this side- 
walk to plaintiff's front porch. The street was 60 to 75 
feet wide. There was shrubbery next to defendant's front walk 
and there was also some around plaintiff's front poreh. About 
10 o'clock on the morning of October 19, 1925, Mrs. Considine 
was seated in the living room near a window with some sewing 
in her lap and was reading. She heard a noise, looked up and 
saw a truck on the west side of the street iedtuee tect speed 
towards her house. She was frightened and started to run across 
the room. She fell over a chair and bruised her left leg above 
the kmee. The truck struck and considerably damaged the front 
poreh. The truck belonged to the defendant and was being driven 
by his servant. The driver testified that on the morning before 


he took the truck out, he looked over the engine, oiled and 
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greased the truck, put in gas in the tank and backed out of the 
garage. He slowed down at the sidewalk in order to look out 
for people who might be passing, and as he backed scross the 
sidewalk his speed ranged from ten to twenty miles per hour. He 
was using the foot kveaterater and it was working all right. 
As the truck went over the sidewalk the driver increased the 
speed and as he did so the accelerator stuck and the truck 
further increased its speed. His foot slipped off of the 
clutch; he tried to throw the car into neutral, but by the 
time he got his foot back on the clutch, the truck had struck 
the porch. The plaintiff then went to the front window and 
afterwards out into the yard to see if the driver was hurt, 
where it is claimed she talked with the driver relative to 
injuring her shrubbery. She returned to the house and called 
her husband by telephone. 

Aecording to her testimony she spent the rest of the 
day lying down suffering from a severe headache. Dr. Scott 
was called the next morning and found her in a condition of 
extreme shock. He called the next day and on October 22, Dr. 
Carpenter was called. Mrs. Considine was removed to a hospital 
and remained there four weeks during which time she suffered 
from severe headaches, was highly nervous, had hallucinations, 
and high blood pressure and pulse, and after she went home 
from the hospital she was weak and spent considerable time 
in bed. There was evidence that prior to this accident she 
had been in good health, except that she was in a hospital 
for about four weeks when her daughter was born 17 years before. 
She had always done her own housework including her washing 
and had helped her husband build their house. 

At the close of plaintiff's evidence and at the close 
of all of the evidence, the defendant moved to direct a ver- 
dict in his favor. These motions were overruled and he insists 


that under authority of Braun v. Craven, 175 Ill. 401, they 
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should have been allowed and a verdict directed for him. In 
the Braun case it was held that no liability exists for 
negligent acts which occasion fright or terror, unaccompanied 
by physical injury, even though a nervous shock and subsequent 
illness result, where the acts of negligence are not of such a 
character as might reasonably be expected to have the effect 
produced, It was further held that error or fright, even if 
it results in a nervous shock, does not create a liability; 
and that on the grounds of public policy alone, having reference 
to the dangerous use to be made of such a caase of action, there 
is no liability. We recognize the rule as announced in that 
case, but we do not think it is applicable here because of the 
difference in the facts in the two cases. In the Braun case 
the defendant was the owner of the house in which the plaintiff 
lived. He went to this house to collect his rent as he had a 
right to do. While he was there a dispute srose because the 


plaintiff was about to remove from the premises. Defendant 


beeame excited, waved his arms, indulged in loud talk, made some 

threats, but offered no physical violence to the plaintiff. Her 

injury consisted entirely of fricht, terror and nervous shock ~ 

with no physical injury of any kind. Under these facts, after 

a review of many authorities, the rule was announced as above 

stated, and has ween for many years the settled law of this state. 
In the case at bar the facets are entirely different. 

The plaintiff was seated in her home. The defendant through 

his servant was a trespasser. The impact of his automobile with 

plaintiff's house was of such force that the floor boards in 

the poreh were loosened and buekled; plastering in the house 

was eracked; some fruit jars in the basement were kmoeked from 

@ shelf; the truck was wedged under the porch so that another car 

had to be used to pull it out; and the first rope used broke 


before the truck was freed. As a result of the defendant's 
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action, Mrs. Considine naturally became frightened and started 

to run to the rear of the house. She fell over a chair and re- 

ceived a physical injury which, under the evidence, we think / 
was a direct result of the negligence of defendant's servant. | 

The declaration charges general negligence and avers 
that the great foree and violence of the collision threw appellee 
into a state of nervous shock which resulted in a mental illness, 
and she suffered great sickness end was sick, disordered and so 
remained for a long space of time. Defendant in his brief and 
argument repeatedly calls our attention to the fact that the 
declaration alleges no physical violence and it therefore does 
not state a cause of action. It is possible that the declaratim 
defectively stated the cause of action, but the defendant joined 
issue and did not demur, 

Where there is a defect or omission in the pleading in 
form or substance which would have been fatal on demurrer, yet, 
if the issue joined is such as necessarily required proof of the 
facts defectively stated, or omitted, without which it cannot be 
presumed that the judge would direet, or the jury would give a 
verdict, such defect, imperfection, or omission is cured by 
verdict. (O'Rourke v. Sproul, 241 Ill. 576; Messenger v. Wendell, 
211 Tll. App. 374; Watkins v. Bailey 217 id. 460.) The facet 
that the plaintiff received a physical injury fas the direct re~ 
sult of plaintiff's pegligence, took the case out of the operation 
of the rule announced in the Braun case; and it is of no conse- 
quence that the plaintiff testified that she did not believe 
that the injury to her leg was the cause of her nervousness and 
iliness. The court properly refused to direct a verdict for 
appellant. 

_ The court allowed the physician who examined plaintiff 
to relate what she told him with reference to the shock and 
nervous condition, and what caused it. We think the court was 


in error in admitting some of this testimony, but the record 
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shows that it was, ix the main, given without objection and that 
counsel for defendant cross-examined her as to such matters and 
also eposs-examined the physician. For these reasons the defend- 
ant is in no position to urge his objections in this court. Other 
rulings on evidence are complained of. We have examined all of 
them, and have reached the conclusion that we would not be jus- 
tified in reversing the judgment because of any error in them. 
The 1st and 2nd instructions given on behalf of the 
plaintiff are not approved because they refer the jury to the 
declaration and do not inform them what it eontains. Such in- 
structions have been frequently criticised, but seldom held to 
constitute reversible error. The Srd and 4th instructions state 
the rule of law with reference to the right of appeilee to re- 
cover for pain and anguish. In view of what we have already 
said we do not think the court was in error in giving either of 
them. Defendant's refused instructions 4, 5, 6, 7, 8, and 9 
were based upon the rule announced in the Braun ease and under 
-the facts in evidence were properly refused. The jury was 
fully instructed es to the law applicable to the facts in 
evidence. 
We find no reversible error and the judgment will be 


artfirmed. 


Judgment affirmed. 
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STATE OF ILLINOIS, I 
ss. 


SECOND DISTRICT 


} I, JUSTUS L.. JOHNSON, Clerk of the Appellate Court, in 
and for said Second District of the State of Illinois, and the keeper of the Records and Seal thereof, 
do hereby certify that the foregoing is a true copy of the opinion of the said Appellate Court in the above 
entitled cause, of record in my office. 

In Testimony Whereof, I hereunto set my hand and affix the seal ot 
said Appellate Court, at Ottawa, this day of 





in the year of our Lord one thousand 





nine hundred and twenty- 








Clerk of the Appellate Court 
(53761 _3M—T-27) 
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Begun and held at Ottawa, on Tuesday, the fifth day of April, in 
the year of our Lord one thousand nine hundred and twenty-seven, 


within and for the Second District of the State of Illinois: 


Present--The Hon. THOMAS M. JETT, Presiding Justice. 


Hon. NORMAN L. JONES, Justice. 
FRANKLIN H. BOGGS 






Hon. 
JUSTUS L. JOHNSON, Clerk. 


FLOYD S. CLARK, Sheriff. 








BE IT REMEMBERED, that afterwards, to-wit: On 
SEP 29 1927 the opinion of the Court was filed in the 
Clerk's office of said Court, in the words and figures 


following, to-wit: 
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C.D. KUKUK, : 
Appellant, 


Ve : Appeal from the 
Cireuit Court of 


WILLIS A. MARTIN, Ila Salle County. 


ee ee ao 


A. J. FOOTE, : 


Appellees. 


JONES J; 


Appellant, C. D. Kukuk, filed a bill in the Cireuit 
Court of La Salle County against appellees, Willis A. Martin 
and A. J. Foote, to establish an equitable lien. There was 4 
hearing before the chancellor; the bill was dismissed for 
want of equity, and this appeal followed. 

The eviderce shows that Charles C. Kelley lived on 
a farm east of Harlvwille, Illinois. He was engaged in farming, 
teaming and buying and selling livestock. In October, 1920, 
* he purchased 108 hogs. They were shipped by railroad to 4arl- 
ville to be paid for before delivery. Kelley had given a check 
to the purchaser but it was not honored by the bank an account 
of lack of funds, and the seller notified the railroad agent 
not to deliver the hogs until the check was made good. On 
October 6, 1920, Kelley applied to Kukuk to sign a note as 
surety for $1500. Kukuk testified that Kelley said if ap- 
pellant would sign the note, the hogs should belong to 
appellant; that Kelley would take them to his home, feed then, 
and when they were fat, appellant could sell them, pay the 
note out of the proceeds and turn the balance over to Kelley. 
The note was signed by appellant and the hogs were turned 
over to Kelley. Appellant is corroborated as to the terms 
of this contract by Alfred Leonard, an employee of Kelley. 


The shipment consisted of a mixed lot of various grades of 
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sows and pigs. Kelley had several pens on his farm where hogs 
of different kinds and grades were kept and these 108 hogs 
were placed in these various pens. During the next four or 
five months Kelley continued to buy, sell and ship hogs, ship- 
ping one and sometimes two carloads per week, 
He was being hard pressed by his creditors, and on 
March 4, 1921, made an assignment of all of his property 
for the benefit of all of his creditors who might want to 
join therein. The assignment was to A. J. Foote, who was 
president of the Marlville National Bank, and to Willis A. 
Martin, who was president of the First National Bank of 
Earlville. Kelley tmrned over to his assignees and trustees 
all of his property including 85 hogs. Kulkuk testified that 
in April, 1921, a day or two before the sale of Kelley's 
property by appellees, he went to the Harlville National 
Bank to see Foote. Foote was not there, but he talked with 
W. C. Gilmore, the cashier of the bank, and told Gilmore that 
“he had a claim on thee hogs. He further testified that 
Gilmore told him to let the sale go on without stirring up 
any of the creditors; that he (Gilmore) would look after 
the interest of appellant and wont see that everything was 
made all right; that he would assure appellant he would get 
80% of his claim; that this method would be cheaper than 
eilecting it by law; that Gilmore said "I am looking after 
your interest, I am looking after my friends, and I don't 
eare if the rest never get any money". Gilmore was not 
called as a witness. His pank was one of the creditors, 
and his failure to testify is not explained. 
Appellant further testified that as he left the 
bank after this talk with Gilmore, he met Foote, the presi- 
dent of the bank, and one of the assignees, on the sidewalk 


just outside of the bank. He related to Foote his con- 
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versation with Gilmore, and Foote said "Yes that is the best 
thing"; that Foote asked him to sign the assignment agreement 
as a creditor of Kelley but he refused to do it, and that in 
a prior conversation with Foote, he told Foote that the hogs 
were his. Foote in his testimony denied that he had any con- 
versation with appellant in April, 1921, at the time and 
place stated by appellant. He testified that the first time 


_ he had a conversation with appellant about the hogs was in 


January, 1922, after the sale; thst in that conversation 
Kukuk elaimed that the hogs were his; that prior to that 
time he did not know he made any claim to the hogs, and that 
he (Foote) said to appellant "Why didn't you make your claim 
pefore and we would have taken care of it". Appellee, Martin, 
testified "We did take over the hogs from Mr. Kelley, 85. 
They were sold at the gale of the 6th of April, 1921. Trustee 
sale, the sale we had of the Kelley Beeperty". "The hogs were 
all sold to G. GC. Kelley, in one re 
The hogs were sold on April 6, 1921 and Gilmore 
was a clerk of the sale a part of the time. Ahfred Leonard, 
ai for Kelley, testified that at the sale just before 
the hogs were sold, Kelley said "there are some of the Kukuk 
hogs, haven't they done fine?" It is not clear what the hogs 
brought at the sale; the evidence on behalf of appellant is 
that the 85 head sold for $22 apiece or a total of $1870. 
While the evidence on behalf of appellees is that 50 hogs sold 
for $1042.50 and 35 sold for $367.20, or a total of $1409.70. 
On January 5, 1922, the Farmer's State Bank of 
Belvidere obtained a judgment by confession on the $1500 note 


signed by Kelley and appellant. Later Kelley died and appellant 


satisfied the judgment and costs by paying $1577.48. He also 


paid $116.00 interest prior to the judgment. 
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The question in this case is whether under the 
evidence appellant had an equitable lien on the hogs. The 
evidence shows that when these 108 hogs were shipped to Kelley 
he could not pay for them and could not get possession of them 
until he pay for them. He applied to appellant for financial 
assistance and appellant signed a note for $1500. There is no 
dispute as to the conditions under which the note was signed, 
namely, that the title to the hogs was to be in appellant, and 
when they were sold he was to make the sale and pay the note 
out of the proceeds. An equitable lien aréses either out of an 
antecedent or underlying contract, which deals with some specifie 
property, or it arises by implication from the conduct or deal- 
ings of the parties. It may be evidenced by a parol agreement. 
(37 Corpus Juris, pp 315, 319.) It is a lien which a court of 
Ghancery recognizes as distinet from legal rights and it may 
be enforced regardless-of the rights which the applicant may 
have in a court of law, (Tinsley v. Durfey, 99 Ill. App. 240.) 
and is not conditioned upon the possession of the specific 
property charged with the payment of the debt. (Union Trust Co. 
Vv. Trumbull, 137 Ill. 146.) 

The assignment of the property by Kelley to appellees 
was not for the benefit of all of Kelley's creditors, but was 
only for the benefit of those who saw fit to join in the agree- 
ment. Under such an assignment the assignees took as volunteers, 
subject to all liens, equities and burdens to which the property 
was subject. (Union Trust Company v. Trumbull, supra.) 

At the time of this assignment to appellees, Kukuk 
not only had a claim upon the 108 hogs originally shipped, but 
the evidence tends to show that before the sale, appellees 
had knowledge of such claim. The mere fact that Gilmore did 


not deny the statement of appellant as to notice strongly 
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tends to corroborate appellant that notice was given. Weak 
evidence sometimes becomes strong against a person, who has 
power to contradict it, but does not do so. (East St. Louis 
Ry. Co. v. Altgen, 210 Ill. 213; Central Stock and Grain Ex- 
change v. Board of Trade, 196 id. 396.) Not only did appellees 
have notice ae Gilmore assured appellant his interests would be 
looked after if he would not interfere with the sale. Foote 
told appellant in January that if appellant had made his claim 
pefore that time they would have taken care of it. Under all 
this evidence we think it not only appears that appellant had 
a lien, but that appellees mew he had it. Notwithstanding this 
kmowledge, they proceeded to sell the 85 hogs and Kelley bought 
them. 

Appellees now insist that these 108 hogs were mixed 
and mingled with other hogs, and at least 25 of them were sold, 
so that identifie¢ation of the specific hogs is impossible and 
hence a lien cannot be established. In Union Trust Co. v. 
Trumbull, supra, it was held that in order to support an 
equitable lien there must be an ascertainment and identification 
of the property which is the subject of the lien; but only such 
an identification is required as is essential to an enforcement 
of the lien, and an identification can be made as well by an 
application of the equitable principle of estoppel as in any e 
other way. In consideration of all of the evidence in the ease 
and applying the doctrine of equitable estoppel, the identity 
of the 85 hogs was sufficiently established to entitle appellee 
to enforee his equitable lien. 

The chancellor was in error in dismissing the bill for 
want of equity, and the decree will be reversed and the cause 
remanded with directions to enter a decree for an equitable lien 


as prayed in the bill. 


Reversed and remanded with directions. 
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STATE OF ILLINOIS, 
S8 
SECOND DISTRICT 


I, JUSTUS I.. JOHNSON, Clerk of the Appellate Court, in 
and for said Second District of the State of Illinois, and the keeper of the Records and Seal thereof, 
do hereby certify that the foregoing is a true copy of the opinion of the said Appellate Court in the above 
entitled cause, of record in my office. 


In Testimony Whereof, I hereunto set my hand and affix the seal ot 





said Appellate Court, at Ottawa, this —day of 





in the year of our Lord one thousand 





nine hundred and twenty- 





Clerk of the Appellate Court 
(53761—3M—1-27) 
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THE MIFELINBURG BANK, Dobe nN ts We 4.2 
eopelaay, Appeal from cE ifn Bisset ae an ois 
ve: City Conrt 
THOMAS MORFOOT, of Alton 
Appellee. 
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Opinion by Higbee, P. J. / 


Appellant brought this suit in assumpsit to recover the 
amount claimed to be due on two promissory notes dated May 5, 
1919, each for the sum of $275.00 payable to the order of the 
Federal Stock Food Company; one due July 1, 1919 and the oth- 
er August 1, 1919 and both signed by appellee and made payable 
at Alton Banking and Trust Company of ‘Alton, Illinois. 

The declaration consisted of a special count on the two 
notes and the common counts. The special count alleged among 
other things that said notes were assigned to appellant before 
maturity for a valuable consideration; that they were presented 
to appellee at maturity and he refused to pay the same or any 
part thereof. Appellee filed a plea of general issue, and notice 
of special matter of defense to the effect that one Samuel Strick- 
ler as the agent of the Federal Stock Food Company, secured 
appellee’s signature to the notes in question by fraud and cir- 
cumvention, and that the notes were assigned to appellant after 
notice to appellant of such fraud and circumvention. The alleg- 
ed fraud stated in such notice and testified to by appellee on the 
trial was, that appellee at the solicitation of Strickler met him in 
the city of St. Louis, and agreed to become the agent of The 
Federal Stock Food Company and signed two papers that 
Strickler said were duplicate ‘‘receipts or acknowledgements of 
his ageney’’; and that Strickler so held his hands over the pa- 
pers as appellee signed them that he did not see what was on 
them. A trial was had resulting in a verdict and judgment in 
favor of appellee. 

In his deposition appellant’s cashier testified the notes 
came into possession of appellant June 3, 1919, that the proceeds 
were placed to the credit of the Federal Stock Food Company 
and were checked out by it in the ordinary course of business. 
There is no evidence in the record that appellant did not be- 
come the owner of the note in question before maturity and in 
the absence of such proof it will be presumed appellant purchas- 
ed the notes before maturity for value in the due course of busi- 
ness and that it was an innocent holder. (Clarke vs. Newton, 
235 Ill. 530; Nagle vs. Schnadt, 239 id. 595; 8 Corpus Juris 980). 
Appellee further contends he had notified appellant of the al- 
leged fraud in the execution of the notes before the bank became 





fi 





the owner of them. The notice claimed to have been given is a 
letter written at request of appellee by the Vice President of 
the Citizens National Bank of Alton, to appellant under date of 
May 6, 1919 asking information regarding the “financial stand- 
ing and reputation of the Federal Stock Food Company.’’ This 
letter did not mention appellee nor the notes in question, and 
cannot in any way be considered as a notice to appellant that 
appellee had a defense to such notes. We are also of opinion 
that there was not sufficient proof to constitute fraud, in 
the execution of the note as that term is contemplated by the 
statute. Appellee testified he could read and that there was no 
reason why he couldn’t have taken up the papers and seen what 
was in them, but that he did not take them up and read them 
before signing the notes nor did he ask to have them read to 
him. He does not contend that he was fraudulently led to affix 
his signature to the papers he signed, but that he was fraudul- 
ently informed as to the legal effect of the same. By exercising 
the ordinary precaution of reading the imstruments before he 
signed them, he could readily have learned they were notes and 
not having exercised this ordinary prudence and caution he is 
bound thereby as against an endorsee before maturity and with- 
out notice. (Homes vs. Hale, 71 Ill. 552; Leach vs. Nichols, 55 
Ill. 273; Latham vs. Smith 45 Ill. 25). 

Several of the instructions given in behalf of appellee are 
erroneous. Instruction No. 2 was to the effect that if the jury 
believed from the evidence appellant had no interest in the not- 
es, but that the suit was brought to assist the Federal Stock 
Food Company in perpetrating a fraud upon appellee they 
should find appellee not guilty. Instruction No. 9 told the jury 
that if they believed from the evidence appellant confederated 
with one Strickler to perpetrate a fraud upon appellee in secur- 
ing the execution of the notes, they should find for appellee. The 
proof in no way connects appellant with the facts and circum 
stances which appellee claims constitutes fraud and circumven- 
tion. There was no evidence whatever upon which to base eith- 
er of these instructions and it was error to give them. Instruc- 
fion No. 6 was as follows: ‘‘The court instructs the jury that the 
law is, that a note given toa corporation cannot be assigned un- 
less by an endorsement thereon made by some officer of the cor- 
poration, and if the jury believe from the evidence that the en- 
dorsement made upon the alleged notes, offered in evidence is 
not made by an officer of the Federal Stock Food Company, then 
the jury will find for the defendant.”’ The evidence in this case 
shows clearly that The Federal Stock Food Company was nota 
corporation, but that Samuel K. Strickler was doing business 
under that name. The notes were endorsed ‘‘ The Federal Stock 
Food Company, Sam K. Strickler, Prop.”’ There being no evl- 
dence upon which to base this instruction it should not have 
been given. Instruction No. 7 says “‘The court instructs the 
jury that if they believe from the evidence that the alleged pro- 
missory notes offered in evidence were made in the State of Mis- 
souri, then the legality of the same when questioned must be 
shown by the laws of the state where made and unless the plain- 
tiff has shown by a preponderance of the evidence that the al- 
leged promissory notes offered in evidence were made in ac- 
cordance with the laws of the state where executed, then the jury 
will find the issues for the defendant.’? These notes were in 
fact, as the proof shows, signed in Missouri, but they were dat- 


2. 





ed ‘‘ Alton, IIl.’’ and each contained the statement upon its face 
that it was to be paid at Alton Banking & Trust Co., Alton, Ili- 
nois. It has been held by the courts of this state since the case 
of Dousay vs. Mason, 35 Ill. 424, that the legality of a note 
made payable in this state is governed by the laws of this state 
and therefore this instruction did not state the law correctly. 

For the errors herein pointed out the judgment in this 
case is reversed and the cause remanded. 


Reversed and remanded. 
Not to be reported. 
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* UNION/TRUST COMPANY, Trustees, : 
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% Defendants in Error. 
‘ae : ROR TO THE CIRCUIT COURT 
VSe : 
: OF RANDOLPH COUNTY 
WABASH, CHESTER and WESTERN 3 
RAILROAD COMPANY, and LETCHER : ey 
TRONS, : CPA RT A we fA ort 
Plaintiff in Error. 4 24 a) I othe ‘O “i oD 

PER CURIAM. 


The question presented by this writ of error have 
been fully considered heretofore by this Court on appeal from 
the same judgment and the matters in controversy have been de- 
termined. In the case now presented the defendants in error have 
presented no briefs, and therefore, as we consider it unnecessary 
to consider the case upon its merits, the judgment will be nae 


versed pro forma, under Rule 27 of this Court. 


Judgment reversed and cause remanded. 


REVERSED AND REMANDED. 


Not to be reported. 
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APPELBD ATE ‘COUR? o/ 
: ' POUR TO RT oT | 
} M ras c/z “DERM, A.D. 19 22. exp 
/ F /\ f' a 
| “TERM Np. 19. x fy b AGENDA NO. 200 72a 
; NATIONAL cas © cpa aterm comary, 2 4 5 LA. 6 1 
: VS. : APPEAL PROM THE CITY couRT | 
THE ALTON FUR HOUSE, LOUIS : OF ALTON ILLINOIS. 


WISEMAN, Proprietor, LOUIS 

WISEMAN, THE CITIZENS NATIONAL 

BANK & J. B. MAXFIELD, Trustee, 
Appellees, 


y BOGGS, Je 


The National Cash Register Company, Appellant in 
this case, instituted an action in replevin in the City Court 
of Alton against appellee, to recover a certain cash rezister, 
the possession of which was claimed by both of said parties un- 
der chattel mortgages held by them respectively. A jury was 
waived and a trial was had before the Court on a stipulation of 


facts, in words and figures following: 


+e GRR OS 


"That the Alton Fur House, Louis Wiseman, proprietor, 
one of the detendants herein, on the sixth day of November, A. 
i D. 1920, purchased from the National Cash Register Company one 
cask register, Noe 1855125, style No. 756 G, for the sum of three 
hundred seventy five ($375.00) dollars, of which amount fifty- 
five ($55.00) dollars was paid in cash, and fifty ($50.00) dollars 
pon Bee yioas order, leaving a balance of two hundred and seventy 
(#270.00) dollars, for which said Alton Fur House, by Louis 
Wiseman, proprietor, executed a note, dated November 6th, 1920, 
payable in monthly installments of twenty (%20.00) dollars each; 
that said cash register No. 1855125 was delivered to said Louis 
Wiseman on some date subsequent to November 6th, 1920, and prior 


to December 24th, 1920, and that he executed a chattel mortgage to 


the National Cash Register Company, plaintiff in this suit, marked 
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"Exhibit A", dated November 6th, 1920, acknowledged December 
24th, 1920, before Daniel Gorman, a Justice of the Peace, and 
recorded in the Recorder's office of Madison County on December 
20th, 1920, in chattel meee records C 25, page 409. And 
that, thereafter, he paid an installment of twenty ($20.00) 
dollars, and that there was due on the sixth day of January, A. 
D. 1921, the sum of two hundred and fifty ($250.00) dollars, and 
that there is now due from said defendant the said sum of two 
hundred and fifty ($250.00) dollars. And that, thereafter, on 
the 28th day of June A. D. 1921, demand was made for the possession 
of said cash register on the Alton Fur House, Louis Wiseman, 
proprietor; Citizens ational Bank and J. B. Maxfield, and refusal 
to give possession. That, on the 22nd day of November, A. Do 
1920, the said defendant, Louis Wiseman, propritor of the Alton 
Fur House, made, executed and delivered to the Citizens National 
Bank of Alton a certain chattel mortgage, marked "Exhibit B", to 
secure (5) notes, each for the sum of five thousand (#5,000.00) 
dollars, due respectively in four months, six months, twelve 
months, eighteen months and twenty-four months after date, all 

_ bearing interest at the rate of seven ver ceant (7%) per annun, 
and all dated November 22nd, 1920, and all executed by the said 
Louis Wiseman and Meyer Wiseman; and that said chattel mortgage 
covered the following described property, to-wit: 


"All rags, paper, sacks and rope located at 1200 E. | 
ey, 


Broadway; all hides in the basement at 1206 E. Broadway; Losers 
paper press in the garage behind 1206 KE. Broadway; all scrap iron 
located north of the alley in block 10, Hunter & Russell's Addition 
to the City of Alton; one Rgo truck, four cylinder motor; one 
Doelger and Kister iron shearing machine; one Ge & Ee Steel filing 
cabinet; one Burroughs adding machine, #3-396891; one check pro- 
tector; one Underwood typewriter; all rags, paper, saci:s, rope 
hides, tires, iron, scrap iron, fur and junk of all kinds and 
@escription, and all ofice equipment, including three desks, one 


eannon stove, filing case, chairs and all personal property what- 
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soever located in block ten (10) of said Hunter % Russell's 
Addition to the City of Alton, County of ‘ladison and State of 
Tllinois. Also all goods of a similar nature that may here- 
after be purchased is included in this mortgage.' 

That said chattel mortgage was acknowledged before 
Daniel Gorman, a Justice of the Peace, on the 22nd day of Noveme 
ber, 1920 and afterwards, on the 27th day of November, 1920, was 
recorded in the Recorder's Oifice of Madison County, Illinois, in 
book X31, page 496; and that afterwards, on the 24th day of llarch, 
Ae D. 1921, J. He Dailey, acting for and on behalf of the Citizens 
National Bank, the mortgagee, (Took possession of the articles 
specifically described in said chattel mortgage, and also the cash 
register mentioned and described in the chattel mortgage to the 
plaintiff in this case, and all other property contained in the 
building and surrounding the location mentioned insaid cnat‘iel 
mortgage and that the defendants in this case still have possess- 
ion of said ca sh register and claim ownership under the said 
chattel mortgage to the Citizens ational Bank. 

It is further stipulated and agreed that one of the 
notes mentioned in said chattel mortgage, to wit, the one due in 
“four months after date, was due on said 24th day of March, A. D. 
Loe. . 

It is sitpulated and agreed that demand was made and 
a refusal, and this suit is in replevin to recover the cash regis- 
ter mentioned and described in tne chattel mortgage to the plain- 
Cie t < 

It is stipulated and agreed that Louis Wiseman, pro- 
prietor of the Alton Hur douse, turned over all of this property 
to the Citizens National Bank at the time stated, to wit, arch, 
24th; Ae D. 1921." 

The Court found the issues in favor of appellee and 
rendered judgment against appellant for eosts. To reverse said 
judgment this appeal is prosecuted. 

° It is the contention of appellant that while the chattel 


mortgage under which the Citizens National Bank is claiming is valid, 
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as between it and the Alton Fur House, that as to the rights of 
appellant, it is null and void. 

The stipuletion of facts discloses appellant's mortgage 
was dated Nobember 6th, and was filed for record December 20th, 1920, 
while appellee's mortgage was dated November 22nd, and was filed for 
record November 27, 1920. The chattel mortgage held by appellee Bank 
failed to specifically descirbe the register, but it is claimed by 
it that the register is covered under one or sll of three different 
descriptions in said mortzage, namely, “office ecuipment, all per- 
sonal property" and "goods of a similar nature that may be here- 
after purchased." Counsel for appellant insists that none of these 
descriptions are sufficient a phios garage its mortgage which specifically 
describes the register. 

The stipulation of facts fails to cover a very impor- 
tant matter in this case, that is, as to when the register was de- 
livered to the Fur Company; the stipulation states it was delivered 
some time after November 6th and prior to December 24th, 1920. If 
the said register was not delivered until after the recording of the 
chattel mortgage held by appellee Bank, it would then have to come 
under the provision of "goods of a similar nature that may be here- 
after purchased", and would at most, give appellee, an equitable 
right or lien which would be subsequent and inferior to the lien of 
appellant under its mortgage recorde:d December 30th. Morganstein 
vs. National Bank, 125 I11. App. 397 - 400; Tennis vs. Midkiff, 55 
Ill. App. 642; Schemerhorn v. Mitchell, 15. Tll. 419; Pinkstaif v. 
€ochran, 58 Ill. App. 72. Re Ce. Le Vol. 5 Sec. B27. 

In Morganstein v. National Bank, supra, the Court at 
page 400 says: "A party can create a lien on after acquired property 
in this state, Gregg vs. Stanford, 24 Ill. 17. ‘ut it seems to be 


the law in this state that as to such after acquired property, the 


mortgagee or pledges does not take a title which he cag assert in an 
action at law against the mortgagor for the possession of the property, 
as he could do if the property had been in existence when the mortgage 
was given. What the mortgagee acquires by such mortgage of after ac- 


quired property is an equitable lien or charge Bpon the property ". 
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Gregg v. Sanford, supra; Borden v. Croak, 131 Ill. 68." Where 

a mortgage is given to cover efter acquired property it covers 
such property only in the condition in which it cones into the 
hands of the mortgagor. If thst property is already subject to 
mortgages or other liens at the time the general mortgage does 

not displace them though they may be junior to it in point of time. 
It attaches only to such interest as the mortgagor acquires; and 
if he purchases property and gives a mortgage for the purchase 
money the bill of sale which he receives and the mortgage which he 
gives are regarded as one transaction, and the prior mortgage 
cannot displace such mortgage for the purchase moneye"” Re Ce Le 
Vol. 5, Sec. 27 Supra. 

In this case the register not being specifically des- 
cribed in the chattel mortgage held by appellee Bank, the burden 
of proof was on it to prove that at the time of the execution of 
its mortgage said register was in the possession of the mortgagor, 
the Alton Fur House or that prior to the filing of the mortgage 
of appellant, appellee had taken possession thereof under its c 
chattel mortgage. The sticulation of facts fails to cover this 
point. 

It is the contention of appellant that the court erred 
in reiusing the propositions of law offered by it and in holding the 
propositions of law offered by appellee. We think that this assign- 
memt of error is well taken. 

The third proposition subm itted by appellee and held 
by the court, we think states the theory on which the court tried 
this case. Said proposition being as follows: "The Court holds as 
the law that in this case the defendant's chattel mortgage, having 
been acknowledged and recorded previous to the chattel mortzage of 
the plaintiff, and that the defendant took possession of said cash 
register claimed in this case, then the title to said cash register 
vests in the defendant." 

This provosition is erroneous in holdin@ that appellee 


Bank, was entitled to hold said resister as against appellant by 
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merely showing that itsmortgage was executed and filed for record 
prior to the mortagge held by appellant, and that it had tsken 
possession thereof. Said Bank did not take possesssion of said mort- 
gaged property until March 24th, 1521, long after appellants mortgage 
had been filed for record. Under the law as we hold it, it was 
necessary on this record, for appellee Bank to have taken possession 
of said resister under its mortgage prior to the filing for record of 
the mort gage held by appellant; and the trial court erred in hold- 
ing to the contrary in said proportions of law. 

For the reasons above set forth the judgment of the 


will 
trial court will be reversed and the cause/be remanded. 


REVERSED AND REMANDED. 


Not to be reported in full. 
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SOTIB DURATO, sail Cf i 
a" : Appellee, si ie as 


aN Appéal from City 
i Cort of Alton. 


“JIM TCHOUKALEFF, 


Appellant. 
OPINION BY HIGBEE, P. J. 


Appellee, Sotir Durato, filed his bill*in the City Court of 
Alton, alleging in substance that on March 10, 1920, he and 
appellant Jim Tchoukaleff, entered into a general partnership 
for the purpose of conducting a grocery business in a building 
located on the property of the Federal Lead Company in 
Madison County; that it was understood and agreed appellee 
should furnish sufficient money to erect a suitable building, 
and also furnish sufficient funds for the purchase of a stock 
of groceries; that appellant was+to furnish all the necessary 
work, labor and services in conducting the business; that ap- 
pellee expended $800.00 in the erection of a building and 
$590.26 in the purchase of stock that they were to be partners 
and share in the profits and losses equally; that the business 
as conducted by appellant resulted in great profits, but that 
appellant had continuously refused to make any accounting 
or settlement with appellee and had sold a horse belonging 


' to the partnership and threatened to dispose of more of the 


partnership property. The bill prayed for an accounting, 
between the partners, and asked that appellant be decreed 
to pay to appellee what, if anything, should appear upon 
such accounting to be due, and that a writ of injunction issue 
forbidding appellant from incumbering and disposing of the 
partnership property. Appellee filed an answer denying the 
formation of such partnership, and that there was an under- 
standing whereby appellee was to furnish the funds to erect 
the building and purchase a stock of groceries, admitting 
appellee loaned to appellant approximately $800.00, and stat- 
ing that the same had long since been paid. The answer fur- 
ther admitted that appellee sold appellant groceries to the 
amount of $590.26, but alleged that appellee owed appellant 
$700.00 for labor and services, and that he was still indebted 
to appellant in the sum of $109.74. The answer further denied 
the other material allegations of the bill. Upon a hearing 
before the court a decree was entered finding that on May 
10, 1920, the parties entered into a general co-partnership 
for the purpose of carrying on a certain grocery and restau- 
rant business in a building located on the property of the 
Federal Lead Comparfy that appellee was to furnish suffi- 
cient money to erect said building and to stock the same 
with groceries and provisions; that appellant was to furnish 
work, labor and service necessary to conduct and carry on 
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the stock of goods, fixtures and store building, but the decree 
does not make any disposition of the same leaving it for a 
future settlement between the parties. In Randolph vs. Inman 
172 Ill. 575, which was a bill for an accounting of partner- 
ship affairs, the Supreme Court held that it was error for the 
trial court not to make sale or disposition of certain store 
fixtures belonging to the partnership in possession of the de- 
fendant. In the opinion of the court in that ease is found the 
following language, ‘‘the present value of the fixtures was 
not shown, but whatever it may be, there should be a com- 
plete adjustment of all the partnership accounts and a dis- 
position of all its property in this suit, leaving nothing for 
subsequent settlement. There should be a sale of said prop- 
erty and a division of the proceeds.’’? In Rosentiel vs. Gray 
112 Il. 282 which was also a bill for the settlement of partner- 
ship accounts, the Supreme Court stated the general rule to 
be that ‘‘there can be no personal decree against a partner 
on account of an excess of his receipts over his disbursements, 
until his interest in the firm assets has been first exhausted 
to make good such deficiency.’’? The Appellate court for the 
third district relying upon these two cases reversed a decree 
entered in a suit for an accounting of partnership affairs 
and remanded the cause, for the reason that it appeared from 
the record there were numerous accounts due the partner- 
ship which had not been collected. Williams vs. Henkle 201 
Ill. App. 362. 

Under these authorities it is quite clear that the trial 
court erred in entering a decree against appellant without 
first making some disposition of the stock, fixtures and store 
building. There should have been nothing left for subse- 
quent settlement. 

Because of the error indicated the decree is reversed and 
the cause remanded for further proceedings consistent with 
the views herein expressed. 

Reversed and Remanded. 

Not to be reported. 
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OF ILLINOIS ex rel. FLOR- 


ENCE E. ELAM, Appeal from County 


Appellee, Court, Bond County, 
vs. linois. 
GEORGE STANBERY, 
Appellant. 


Opinion by Boggs, P. J. 


On the 15th day of February 1921 a complaint was filed 
before a Justice of the Peace in Bond County, by one Flor- 
ence EK. Elam, charging that she is an unmarried woman and 
that on the 24th day of January 1921, she gave birth to a 
bastard child and that appellant is its father. A trial was had 
in the County Court of said County resulting in a verdict 
finding appellant to be the father of said child. The motion 
for a new trial made by appellant was overruled and judg- 
ment was entered on the verdict in the form prescribed by 
statute. To reverse said judgment appellant prosecutes this 
appeal. 

The record discloses that about March 20th, 1920, the 
prosecuting witness became a domestic servant in the home 
of Dr. A. R. Stanbery of Vandalia, Illinois. The Stanbery 
family consisted of the Doctor, his wife and appellant, a son. 
At that time the prosecuting witness was a woman of about 
twenty-one years of age and appellant, a student in the High 
School, was then some few months past seventeen years of 
age. 

The prosecuting witness testified that a short time after 
she entered the employment of Dr. Stanbery, appellant made 
an indecent proposal to her and that she replied ‘‘that she was 
not that kind of a girl.’’ That a short time thereafter appel- 
lant came home from high school early in the afternoon and 
went into his bed room; that she, the prosecuting witness was 
in the kitchen at the time, and that appellant called to her to 
come in his room; that she entered the room thinking that he 
wanted to know where his clothing was, and that appellant 
shut the door and had intercourse with her on the bed. She 
further testified that she missed her first menstrual period 
after said intercourse and that appellant gave her some medi- 
cine in tablet form which she took and that no results were de- 
rived therefrom. She further testified, that appellant after- 
ward gave her a bottle of liquid medicine and advised her to 
go to his father, who was a physician, and to tell him ‘‘that 
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she was ‘in bad’ and not to tell his father he was the guilty 
party.’’ She further testified that she went to Dr. Stanbery 
and that he told her that it was “‘the most dangerous time’’ 
and for her to come back the fourth month and that he would 
then help her. She further testified that she went to the Doc- 
tor at that time and that he advised her to go to a Dr. Tuckett 
in St. Louis. The proseeutrix remained in the home of Dr. 
Stanbery until the 2d day of October 1920. On the other hand 
appellant testified that he never had intercourse with the 
prosecuting witness and that the occurrence testified to by her 
never took place. Dr. Stanbery and Mrs. Stanbery both testi- 
fied that the prosecuting witness had a great many men com- 
ing to see her during the months of April and May. Dr. 
Stanbery testified that on one occasion they found her on 
the porch with a certain young man along about one o’clock 
in the morning and that she was sitting on his lap. Certain 
other witnesses, school friends of appellant, testified to hav- 
ing seen the prosecuting witness in company with other young 
men and one or two of them testified to having seen her in a 
more or less compromising position. On rebuttal, the prose- 
cuting witness denied having kept company with any of the 
persons named, except one young man, that she said she went 
to the show with on two or three occasions. One or two of 
the young men that were designated as having had kept com- 
pany with the prosecuting witness went on the stand in re- 
buttal and denied ever having kept company with her or ever 
having had anything to do with her. While the evidence is 
sharply conflicting and while the greater number of witnesses 
testified on behalf of appellant, still we are unable to say that 
the verdict of the jury is against the manifest weight of the 
evidence. The credibility of the witnesses and the weight 
to be given to their testimony and to the facts and circum- 
stances surrounding the case were for the jury. 

It is next contended by appellant that the court erred in 
its rulings on the evidence. We have examined the record 
in connection with this assignment of error and are of the 
opinion that while some of the rulings of the trial court were 
not entirely correct, at the same time said rulings were with 
reference to matters that were not of major importance and 
were not of a prejudicial character. 

It is next contended by appellant that the court erred 
in refusing to give the ninth instruction offered by appellant. 
We have examined this instruction and find that instructions 
No. 2 and No. 7 in practical effect cover the material matters 
set forth in refused instruction No. 9. The court, therefore, 
did not err in refusing to give this instruction, as it is not 
necessary for the court to give more than one instruction 
on a particular point. 

It is also contended by counsel for appellant that the 
court erred in instructing the jury as to the form of their ver- 
dict. That part of the instruction complained of is as fol- 
lows: ‘‘If the jury find from a preponderance of the evidence 
that George Stanbery is not the father of the bastard child 
born to Florence E. Elam, the form of your verdict may be, 
‘we the jury find the defendant not guilty.’ ’’ While this 
form of verdict is not in the best form and is somewhat mis- 
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leading, at the same time the jury were so fully instructed 
by the instructions on the part of the People and also on the 
part of appellant to the effect that the burden of proof was on 
the People to make out a case against appellant by a prepond- 
erance of the evidence before the jury would be warranted in 
finding against him, that we do not think that the jury could 
have been mislead by the form of verdict given by the court. 
At any rate, we are of the opinion that we would not be war- 
ranted in reversing the case on account of the instruction as 
to the form of the verdict. 

It is further contended by counsel for appellant that the 
form of verdict as given by the court was erroneous in that 
it left out the word ‘‘real’’ in connection with the question as 
to whether or not appellant was the father of said bastard 
child. There is no merit in this contention. 

Inasmuch as there was no substantial error in the ruling 
of the court on the evidence or on the giving or refusal of 
instructions, it was for the jury on the evidence to say whether 
or not the People had proven their case by a preponderance 
of the evidence. The jury having found for the People and 
against the defendant, we are not disposed to disturb their 
verdict as being against the manifest weight of the evidence. 

The judgment of the trial court is therefore affirmed. 

Judgment affirmed. 

Not to be reported. 
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Opinion by BOGGS, P. J. 


Action in assumpsit was instituted by appellee against ap- 
pellant in the Circuit Court of St. Clair County to recover for 
the theft and destruction by fire of an automobile. The dec- 
laration consists of one count, in the usual form, charging the 
theft and destruction by fire of said automobile, notice to ap- 
pellant, ete. To said declaration appellant filed a plea of the 
general issue and two special pleas. The first special plea 
avers that the policy sued on required that suit be instituted 
within 12 months after an alleged loss and that said provision 
of the policy had not been complied with. The second special 
plea sets forth the warranty made by appellee that she was 
the sole owner of said automobile and avers that she was not 
such sole owner at the time of said alleged loss. Appellee filed 
a replication to the first special plea averring waiver of the 
provision with reference to the time in which suit must be 
instituted. To which replication appellant filed a general re- 
joiner. Appellee filed a general replication to the second 
second special plea filed by appellant. A trial was had result- 
ing in a verdict in favor of appellee for the sum of $1500.00. 
To reverse said judgment appellant prosecute this appeal. 


The record discloses that the automobile in question was 
kept in the garage of appellee and that on or about the 14th 
day of November, 1920, the same was taken therefrom and 
was shortly afterwards destroyed by fire. No one saw the 
automobile taken, but on Monday, November 15th, appellee dis- 
covered that the doors to her garage had been broken open 
and that the automobile was gone. She thereupon immedi- 
ately notified the police department and also notified appel- 
lant’s agency at St. Louis, of said theft. A Mr. Caver repre- 
senting appellant called to ascertain the facts with reference 
to the missing automobile. A short time thereafter the re- 
mains of a burned automobile was located in Fair Count City, 
a suburb of East St. Louis, which later was ascertained to be 
the car in question. 

It is first contended by appellant for a reversal of said 
‘judgment that the court erred in its rulings on the evidence. 
On the issue with reference to the ownership of the automo- 
bile appellant offered in evidence the record of a suit brought 
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before a Justice of the Peace of East St. Louis wherein Leo 
Schwab, a son-in-law of appellee sued for and recovered a 
Judgment for damages to said automobile as tending to prove 
that appellee was not the owner of the same. The Court re- 
fused to admit said record and its rulings thereon is assigned 
as error. Appellee was neither a nominal or actual party to 
said proceeding and said record therefore was not competent 
evidence against her. 

Curtenius v. Wheeler, 5 Bilm. 462; Balenovic v. Ansick, 
181 Ill. App. 660-663 ; Feitl v. Chicago City Railway Co., 211 Ill. 
279; Bellman v. Epstein, 279 Ill. 34; Greenleaf on Evidence, 
Sec. 404. The Court did not err in said ruling. 

It is next contended by appellant that the Court erred in 
refusing to admit in evidence a certified copy of the applica- 
tion of Leo Schwab for a Missouri license on said car. We are 
of the opinion that the Court did not err in refusing to admit 
the same as appellee was not a party thereto, but aside from 
the question of its admissibility, it was not important in this 
case for the reason that appellee herself testified that when 
she purchased the car it had on it a Missouri license which was 
turned over to her and that thereafter Schwab, her son-in-law, 
procured a Missouri license for the same; so that the fact 
sought to be proven is otherwise in the record through the 
testimony of appellee herself. 


It is next contended by appellant that the verdict of the 
jury is against the manifest weight of the evidence; it being 
the contention of appellant that the evidence fails to show the 
ownership of said automobile and fails to show a waiver of the 
provision requiring that suit be instituted within twelve 
months. On the question of the ownership of the car, appel- 
lee testified without objection that she was the owner of the 
car; that she purchased the same and paid therefor the sum of 
$1650.00. The only evidence tending to prove that appellee 
did not own the car was the fact that she permitted her son- 
in-law to use the same and to procure a Missouri license there- 
on; and also the fact she never took out an Illinois license for 
the same. 

The proof, however, is to the effect that the car in ques- 
tion was always kept at the home of appellee; that appellee 
could not drive the same and that her son-in-law drove it for 
her. 

Counsel for appellant seem to take the position that the 
fact that appellee violated the law in failing to procure a li- 
cense from the State of Illinois should have barred or estop- 
ped her from maintaiing her suit on the policy in question. 
The law, however. does not bear out appellant’s contention. 
Unless the alleged violation of the law is shown to have prox- 
imately contributed to the loss or injury it will not bar a right 
of recovery. Star Brewery Co. v. Hauck, 222 Ill. 348; Graham 
v. Hagman, 270 Ill. 252; Lerette v. Director General, 306 III. 
348. 

In this case there can be no possible connection between 
the fact that appellee’s automobile was stolen and afterwards 
destroyed by fire and her failure to take out a license thereon 
from the State of Illinois. It is further contended that even 
if not estopped or barred by such failure, it shoulld be taken 
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into consideration by the Court in determining the weight to 
be given to appellee’s evidence. The credibility of the witnesses 
and the weight to be given their testimony was for the jury 
and we are of the opinion and hold that the jury were war- 
ranted in finding that appellee, both at the time the insurance 
was taken out and at the time the car was stolen and destroy- 
ed was the owner of the same. 

On the issue as to whether or not appellee waived the 
provision with reference to bringing suit within twelve 
months, appellee testified that in October, 1921, being less 
than a year before the destruction of said automobile, appellee 
called on the agent of appellant and stated to him that she ex- 
pected to go away for a while and said to him: “What do 
you intend to do with this Insurance Company,” and that the 
agent replied, “Now, I don’t want to take any advantage of 
you, Mrs. Ehrhardt, give us a little time because we have never 
been so busy as this summer, we have not investigated yet”; 
that appellee then said, “Why the policy is only a year’s time 
I have to sue on. I like to know where Iam at?” To which 
said agent made answer, “I'll let you know in a short time.” 
Appellee further testified that she mentioned getting a law- 
yer and that said agent said to her, “I don’t believe our com- 
pany ever had any lawsuit because there is no use to have any 
lawyers; you might as well wait because I am not going to 
take advantage of you.” She further testified in effect that 
acting on the statement of said agent she went away and that 
the next time she saw him was January, 1922, and that he then 
told her the company would not pay her policy on the ground 
that she was not the owner of said automobile and that she 
could get a lawyer and bring suit. Appellee was corroborated 
with reference to this conversation by a Mrs. ariffith, who 
was with hex at the time. Appellee also testified that in 2 
prior conversation in October, 1921, with said agent, he stated 
that he would ask for time to make an investigation. We ar 
therefore of the opinion and hold that the evidence sufficient- 
ly shows that appellee was led to believe it was not necessary 
for her to bring suit within one year and that the company 
was waiving that provision of the policy. 


In Allemania Fire Ins. Co. v. Peck, et al. 133 Ill. 228, th- 
Court in discussing a like question, says: “The main proposi- 
tions which the defendant sought, without success, to have em- 
bodied in the instructions were, that to show a waiver by the 
defendant of the limitation clause in the policy, it was incum- 
bent upon the plaintiffs to prove that their delay in bringing 
suit was at the special instance and request of the defendant 
and also, that such proof could only be made by positive evi- 
dence and could not be inferred. That such is not the law is 
clearly established by the authorities. Thus, in Peoria M. & 
F. Ins. Co. v. Whitehill, 25 Ill. 466, where the question arose in 
this state for the first time, the rule was laid down as follows: 
‘Where an insurance Company shall, by fraud, or by holding 
out reasonable hopes of adjustment, deter a party assured, 
being under such a condition to sue, from commencing his suit, 
he honestly confiding in the pretenses and pomises of the as- 
surer, the condition would be no bar.’ This statement of the 
law has been cited with approval in various subsequent cases. 
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F. & M. Ins. Co. v. Chesnut, 50 Ill. 111; Derrick v. Lamar Ins. 
Co., 74 id. 404; Home Ins. Co. v. Myer, 93 id. 271. The same 
doctrine obtains in other states. In Martin v. State Ins. Co., 
44N. J. L. 485, it is said: ‘If the delay to bring suit is a result 
to which the company mainly contributed, by holding out hopes 
of a amicable adjustment, the company can not be permitted 
to take advantage of the delay, under the limitation clause of 
the policy’.” 

And again in Phoenix Ins. Co. v. Grove, 215 Ill. 299, the 
court at page 303, quoting form Phoenix Ins. Co. v. Johnston. 
143 Ill. 106, says: “Where one party has, by his representa- 
tions or conduct, induced the other party to a transaction to 
give him an advantage which it would be against equity and 
good conscience for him to assert, he will not, in a court of 
justice, be permitted to avail himself of that advantage.” 

The only evidence tending to dispute the testimony of ap- 
pellee and the witness Mrs. Giffith, with reference to appli- 
cation for further time on the part of appellant to investigate 
the case is the testimony of the agent, Caver. He expressly 
denies the testimony of appellee and Mrs. Griffith in refer- 
ence thereto and further testified he had never seen Mrs. 
Griffith until the day of the trial. There was, therefore, a 
sharp conflict in the evidence and it was for the jury to say 
what the evidence proved. We are not able to say they were 
not warranted in finding in favor of apnellee on the issue 
raised. 

It is next contended by appellant that the court erred in 
refusing to give its refused instructions Numbers One and 
Two. The court did not err in refusing to give refused in- 
struction No. 1, for thereason that it leaves for the determi- 
nation of the jury whether said policy contained certain war- 
ranties which were material to the risk assumed, without stat- 
ing to the jury what the warranties were. The court there- 
fore did not err in refusing to give this instruction at is al- 
lowed the jury to construe said policy. 

Refused instruction No. 2 is an instruction which under- 
takes to inform the jury with reference to the preponderance 
of the evidence, etc. This instruction would have been proper 
had it not been for the affirmative plea filed by appellant al- 
leging that appellee was not the owner of the car. However, 
the court gave to the jury ten instructions on the part of ap- 
pellant. Four of them with the given instruction on behalf 
of appellee sufficiently informed the jury in regard to the 
proof that must be made by appellee in order to recover. The 
court did not err on its rulings on the instructions. 

It is next insisted that the verdict of the jury is excessive. 
Appellee testified she paid $1650 for the car at the time she 
purchased it; that it was a demonstration car; and that she 
had run it a little over one year. A witness on behalf of appel- 
lee who had to do with automobile testified that its fair cash 
market value was $2000, and there was no evidence to the con- 
trary. We hold that this assignment of error is not well 
taken. 

Finding no reversible error in the record the judgment of 
the trial court is affirmed. 

Judgment Affirmed. 


Not to be reported. 
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JULIUS ROSENBERG, Circuit Court. 
Appellant. 


Opinion by BARRY, P. J. 


Appellees filed a bill for injunction in which they averred 
that for more than 20 years they had enjoyed a right of way 
by prescription over the land of appellant, who had lately 
stopped and prevented persons from passing over said right 
of way in going to and from appellees’ place of residence. It 
was also averred that appellant had placed obstructions in 
and across said right of way. A temporary injunction was 
granted by the Court without notice upon the filing of a bond 
in the sum of $500, from which order granting the same an 
appeal has been taken to this Court. 

Appellant states that the question ultimately to be decid- 
ed in this case is whether appellees have a right of way over 
his land by prescription. When an answer is filed and the 
cause finally heard and a decree rendered a freehold may be 
involved which would require an appeal to go to the Supreme 
Court. At the present stage of the proceedings the statute 
requires the appeal to be heard and disposed of by this Court 
even though a freehold may be involved. New Ohio Washed 
Coal Co. vs. Coal Belt Ry. Co., 116 App. 153. 

We are inclined to the opinion that the averments of the 
bill and the affidavit in support thereof were sufficient to 
authorize the Court to award the temporary writ without no- 
tice. The Court exceeded its authority, however, when it or- 
dered appellant “to at once remove any and all fences, gates 
and other obstructions from across said road or right of way 
and to keep same so removed until this Honorable Court, in 
Chancery sitting shall make other order to the contrary.” 
That part of its order should be eliminated for the reason that 
a mandatory injunction, commanding the doing of a positive 
act, will not be ordered except upon final hearing and then 
only to execute the Judgment or decree of the court. Hunt 
vs. Sain, 181 Ill. 372-378. 

The decree is reversed and cause remanded with direc- 
tions to modify the same as above indicated. 

Revised and Remanded with Directions. 

Not. to be reported in full. 
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Maggie Harrell, 


Apnellee. 
Appeal from Circuit Court 
vs 
of 
Bankers Mutual L; fe Co. 

: Clay County. 


ie ee et Reet Somer Peet See” Nee her 


Appellant. 


Barry,P.J. - On July 7th.1922, oppeli:nt issued » life insurance 
,olicy to Asberry ‘f. Harrell for (2,000.00 in iwhich his wife, 
“anpellee, was nemed as beneficiary. The insured. died Dec. 8, 
1922 and annellee furnished e.pellant with proois of death. 
Liebility was denied and she brought this snit settins out the 
yolicy with the usual and necess. ry averments to state a cause of 
.ction. Appellant filed the eneral issue end two svecial pleas, 
one oi which cverred th:t the insuxed co:naitted suicide while 
ssne end the other while insene in violation oz the terns of the 
yolicy, and th: t by reeson thereof ancsell:nt was only li:.ble for 
the amount ot the oreni-via vaid which was duly tendered. Issue 
was joined on the »lexs end the trial resulted in @ verdict and 
judsinent itor appellee. 

Avoell.nt contends tht the insurance conti.ct is <¢ com- 
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and Casualty Co. vs. \feise, 162 I11. 496, Wilkenson vs. Aetna 
tiie Ins. Co. 240 Ill. 205 end similar cases. An exe.tination 

of the policy discloses that it is not on accident »olicy but a 
Straight lire insurence contr.ct which vives the insured the 
right do an onotionc1 disebi_it, settlement u.on »yrooi that he 
has becoue totally and »~eraznently diseovled either by accidental 
injuries or disease. That srovision hes no dei.ring, whatever, 
won the cases Aroellant h.a the burden of »roving its snecial 
pleas or one of them, Supreme Tent £.0.7T,l1. vs. Stensland, 206 
T1i1. 124; knights Templers Incdem. Co. vs. Crayton, 209 Ills. 
550; Ferrero vs. unights of Security 209 Ill. 476. That being 
true the court did not err in the siviny or refusing of instruc- 
tions as to the burden ox »>roof on thet issue. The jury was 
fully and iairly instructed. 

It is insisteé that the evicence conelusively ‘roves 
thet the insurec comsittec suicice znd thet the vercict is meni- 
gestl> escinst the weight of the evidence. It is cdnitted 
thet he bore & vood reputation for nonesty enc wowightness 
CL Gnaracter, but it is arsmed thi.t he wes nesvil: in debt; 
thet ae ws insolvent; thet he l:d forced his tather's name 
to three notes :a0%ntin:; in «ll to ebout £800.00; that those 
whines in comnection with the position in which the body and sun 
weze found and the Jack of »nowder burn on the clotnin’; or flesh 
point to suicide .rd notnine else. On the other hand there is 
evicence to the eifect th:t he nad veen troupled with a severe 
headeche snd wes not feelin; well; th.t he noc slest well the 
Night. TeLore end ned’ his vreski:st in bed that day; thot he was 
imoenG aressea for dinner ond 2iter dinner woe in ¢ eheerirul 
mood cnd was 4n the sittin’: roo: s:nokin: hie ive end telxin: 
to His wite wrlle dau nter wv shec the dishes in the kitchen; 
th..t his wite went into snothei: room and ne into the s.edroom 
Where the sun wes; th:t soon iter tne retort of tne 3m Was 


heard end cbout thet time other members of tae I. ily were coming 
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into the nouse; that the: all went into the room and found de- 
cessed ana the oun on the iloor; that he never syoke and died 
instently. 

The evidence further discloses that the sun wes kent in 
@ corner wheve clothes huny over it end was bick oi a rocker. 
It is arcuec by anpellee th. t the sun Wes :ecidentally dis- 
charged either by beins caught in the clothes which hung over 
it or thet it cume in contect with the rocxer as the deceased 
wos getting it. There is no evidence thzt he w.s vein; »ressed 
OY any Oi nis creditors or that eny cne then knew thet he haa 
for:ed nis tather's name. Those notes were renei:zls and no 
doubt he could h.ve reneviead them avain without beins itound out. 
The burden or p.rovins sell-destruction was noon envellant and 
in the wosence of such nroor death oy netural or accidental 
causes May be »resumeé, micghts Templars Indem. C¢é. vs. 

Crayton ,supra. 

Under ell or the evidence in tne record and the reason- 
avle interences to ve drain therei.om, to,ether with the pre- 
sswartion of Lav thet all men heve & niturel desize to uvoid 
versonal injuries or desth, it was a question oi f:ect for the 
jury and we would not be w.rr:nted in holding that. the verdict 
.sainst, the weicht of the evidence. That beins 
true the judsment must de aiitirmed. 
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; APPELLATE COURT Oppainet  eec eoec os 
yi FOURTH yy, DISTRICT. wal 4 9 1924 
7 y) f é OC) ‘are oa Rey 
/ OCTOBER WARM yA.D A923. PENCE eS URE 
/ oN fo CLEA ee STRICT OF ILLINOIS 
2 3 ae if 
/ 4 ) j (an rey asi Y sg : 
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The People of the 
State of Illinois, } Error to County Court 
Defendant in Error. ) 
) of 
vs ) 
} Saline County. 
Joe Du Bois, ) 
Plaintiff in Error. ) 


Barry, P.J. - Plaintiff in Error,at the July 192% Probate Term 

of the County Court of Saline County,entered a plea of guilty 

to an information charging that he Gn July 15the1923 at and 
within said county,unlawfully did then and there possess in- 
toxicating liquor in violation of the Illinois Prohibition Act, 
contrary to the statute,etc. It is contended that the informatian 
does not charge a criminal offense;that inasmuch as the possession 
of intoxicating liquor may be lawful it was incumbent on the pros 
ecutor to aver in his information sueh a state of facts as would 
negative a lawful possession on the vart of plaintiff in Error. 
That it is not sufficient to aver that he unlawfully possessed 

the licuor in violation of the Act. 

Section 3 of the Act provides that no nerson shall possess 
any intoxicating liquor except as authorized bt the Act. 

Seétion 59 provides that it shall not be necessary in any 
information or indictment to include any defensive negative aver- 
ments,but it shall be sufficient tc state that the act complained 
of was then and there prohibited and unlawful. The act complained of 
in this case is the possession of liquor in violation of the 
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statute. Every possession of intoxicating liquor is vrohibitod 
except it be authorized by the Act. The information charges 

that the possession was unlawful and in violation of the Act and 
meets the requirements of badd section No.59. 

In tee other cases decided at the present term of this 
court we have held that such an information is sufficient. 

It is argued that the County Judge at a Probate Term 
was without jurisdiction to accevt the plea of guilty. The Statut- 
expressly provides that"The Court may receive the olea of guilty 
and pass judgement,or,if the accused will waive a jury and be 
tried by the court without a jury,tne court may,upon notice being 
first given to the State's Attorney,try the cause and pass judge- 
ment as well at a probate as at a law term of said court." 
Cahill's 121.5¢t.Ch. 57 par. 318. The next paragrahp of that Act 
mrovides that when an indictment has been certified to the county 
court the judge of that court shall hare power to receive a plea 
of guilty as well in vacation as in term time. We are of the op- 
inion that the court had authority to accept the plea of guilty 
at a probate term. 

Although the case is before us on the Common Law record 
alone,counsel have much to say about the facts and newspaper items. 
The only salient facts of which we can properly take notice is 
that plaintiff in Error was ¢harged with a violation of the pro- 
hibition law;that he was arrested and brought before the court 
and after being duly admonished he entered a plea of guilty as 
charged in the indictment and persisted in so doing. Counsel argue 
that no one explained to his client that he could be fined and 
sent to jail if he pleaded guilty and that the court did not hear 
evidence in mitigation or aggravation of the offense to enable it 
to fix a proper punishment ,puf the record is to the contrary, 
People vs Pennington, 267 111.45. 

It is suggested that the judgement is void because the 
transcript of the record contains no plactia. If the point were 
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nroperly raised the State's Attorney could procure leave to supply 
the alleged defect,Keller vs Brickley,66 111.496. The abstract 
of the record is the pleading of the party seeking to have such 
record reviewed upon anpeal or by writ of error,and the error 
relied upon to effect a reversal must be made to appear by such 
abstract,People vs Paul , 167 App.557-559;Gage vs City of 
Chicago,211 111.109. The abstract in this case informs us that 
plaintiff in error filed a praecine for record but does not 
show what the clerk was requested to incorporate in the record. 
We will not examine the transcript of the record for the purpose 
Gf finding cause for reversal,Gage vs City of Chicago,211 Ill. 
109-112. 

The jdugement is affirmed, 
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Tille Scott,Admx.& etc. | 
Appellee. 
Appeal from St.Clair Circuit 
Court. 


East St.Louis & &.Ry.Co. 
Appellant. 


) 
) 
) 
vs ) 
) 
Barry, PJ. ~ In her declaration appellee charged that on 
July 31,1922 her intestate was in the employ of appellant 
and that he and appellant were engaged in interstate commerce, 
that whileise engaged her intestate was assisting in the re- 
pair of one of appéllant's tracks at or near the intersection 
of Main end 75tth.Street in Belleville,Illinois,when 
appellant's servants so negligently and carelessly drove 
and ran a car in the carriage of passengers along and over 
said track at said pointthat in consequence of said negligence 
and carelessness the car with great force and violence collided 
with her intestate and he was then and there killed;that he left 
surviving his father and mother,etc. The general issue was 
pleaded and the trial resulted in a verdict and judgment of 32500. 
0. 
For five months prior to the day of the accident 
appellee's intestate was a member of a section gang of which 
his father was the foreman. His father says that deceased 
was familicsr with the operation of ears ites the different tracks, 
that he was 26 years o14 and his hearing £00» The south track 
was used by east bound und the north track by west bound cars. 
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Cars ran regularly every fifteen minutes,besides extras from 
time to time. The father says that all of the men knew that 
the speed of cars at the point in question was usually 25 or 
40 miles per hour. The car that struck deceased was running 
et about that speed. 

The men had been at work in the vicinity all day 
and the accident occured about 4:55 P.M. They had shoveled 
the chat tracks and placed it upon the concrete pavement which 
was about two feet from the rail. They EA Polged “Ganped and 
tightened the joints and deceased and others were sweeping 
the chat from the pavement into place. Deceased was working 
on the south side of the south or east bound track and was 
sweeping the chat into the two foot space between the pavement 
and the south rail. His father saw and heard the car when it 
was 1200 feet away and says that anyone could have seen it 
that distance who looked but that his son didnt see it because 
his back was toward the approaching car. He says he was about 7o 
feet from deceased and hollered at him but that he could not™ 
hear him because the car made so much noise. All of the other 
men saw the car and got out of the way. At least two others 
' called to deceased before he was struck but he did not seem 
to hear them. 

Mr.Simmonds,one of the section men,says that the car 
was very close to deceased when he stepped over into the chat 
and was struck. He says he saw the car when it was about 300 
feet away and heard the whistle and hollered to deceased. Mr. 
Deckert ,another member of the crew,says that deceased swept 
until the car was 5 or 10 feet from him and when he straigh- 
tened wp he turned with his baek toward the car and took about 
one step and the cur hit him. He says that he heard the whistle 
end saw the car when it wes 500 or 600 feet away and that the 
bellwas ringing 30 or 40 feet before the collision occured. 
Mr.McMillan,another member,says that he heard the whistle 


Le 






? 
‘ hele, sy 


we. Ete tater auf rt cow ts nosd bad “00 
 befevore bart vet og acre dota » Hoxrooo | 

















*genastrow ney / bosueoot. sponta ofnt F 


el alll ee Mar 


; erect: ows uae $A “aw oid te ono. tog aug, 6 

; mgea ton Hh ed dud toatte gaw asi oxoted hoaseoed of 
ie ies / EHS Genes ae oe re i hae 

; tno ent. sat Byee, stem wottysa ont EO ogo), ebromm ss 

a ‘ vedo, ant ote yer buewoee ant esti Daagoveh, ot enol 
ae 008 Jd#ode saw wi cast ide odt sd eid ayes elt stowrta a 
i. » sbousooeb ot pote ifod bre eltaicde. eft brned basa 

a teowa, goeseosb tad ayaa, warts ‘out To. xedmom “vodvons, ts 


\ midge the og sc er mid ost: teet. OL, ee a saw 80 oat 1 
| tuoda Loot. beis t39 ent Byatiog = 
sa Ete bite astt ye a oil to ae AYSa -S 


. Galt ead: Bans ait eal t608 008 “to” 





oltultiw ods broad of tont Vice Aue dete | 





wnen the car was 400 feet away,that he saw the car before he 
heard the whistle. He says that when the car was 40 oz 50 

feet from the deceased that the latter was 5 or 4 feet from 
the track. He says the bell was ringing when the car was 40 

or 50 feet from deceased. His testimony is a little mixed «s 

to whether it was the bell of the whistle he heard when the 

ear was 400 feet awya. Mr.Owen says that he heard the bell 
and whistle when the car was 75 feet from deceased. Mr.Schwars: 
says the gong was sounded le or 14 times when the car was 

about 50 feet from deceasad. 

All of the foregoins appears from the evidence offere* 
by appellee. To make out & cause of action it was necessary 
for appellee to aver and prove the exsistence of a duty on the 
part of appellant to protect her intestate from the injury 
complained of,a failure to perform that duty,and that the deatr 
of her intestate resulted from such failure,Niller vs I>esge 
Co.506 111.104. It is conceded by counsel for appellees that if 
there had been no:ruke,custom or practice with reference to 
the method of doing the work and the operation of cars and a 
breach of the duty thereby imposed appellee would not be entitl- 
“ed to recover. 

We will now consider the evidence offered by appellee 
with reference to the exsistence of such & rule,custom or prac- 
tice and the breach thereof. The father of deceased had been 
foreman of a section gang on appeliant's roud for more than 20 
years. His entire testimony on this subject is as follows: ~ 
"If the track was clear I gave him({the nepauuadl tee highball; 
if it were not clear I did not get any signal at all. If I were 
vorking on the track and the track was not clear I would give 
them a ston;I stopned them.“hen the motorman approached our 
gang he gave 3 or 4 whistles called a clearance. By track clear- 
-once.is meant whether the track is in shape-to run over;iz the 
track ‘is: in: shape “to-run-over ‘then*there ere -no-signals required; 
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the track there was in good condition. None of those signsis 
were given on this occasion." If no signals were required 
when the track was in shade to run over,and the track was in 
good condition at the time in cuestion how csn it be said 

hat appellant violated any duty to the deceased in failing 
to give signals that were not required by the alleged custom 
or pragtice? 

From the evidence it is quite evident that the 
signals required by the alleged custom or puzetice were for 
the purpose of ascertaining whether the track was in shape to 
run over and was not intended as a warning to the men to get 
out of the way. This is more apparent because the father further 
testified that:- "When cars came alongs the crew would every 
time have to get out of the way and let them mass;that was 
the way it had been overated as long as Raymond(demeased)had 
been working with the gang." Mr.Siumonds testified:-The cars 
passed us frequently and our duty was to get out of the way". 
Mr.Deckert testified:-"Most generally the motorman in approach- 
ing our gang would ring their bells and blow the whistle;I 
don't know whether it was a custom. It was part of my duty to 
look out for cars and get out of the way. Some of the cars 
slackened speed as they »assed the section gangs, - could not 
say whether it was a rule. The section men were exnected to 
watch out and set out of the way." Mr.McMillan testifieda:- 

Wel 
"T dont know of eny »rectice of the motorman to blow a whistle 
when approaching the section gang.” 


If it be conceded that the custom or practice ex- 


© 


isted and that the sienals required thereby were intended as 
warning to the men to get out of the way and the purticular 
signals were not given,can it be said that the feilure to give 
them was the oroximate cause of the deuth of the intestate? 
Avvellee's evidence shows conclusively that the forenen saw 
and heard the car 1200 feet away and th:t the deceased could 
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have seon and heard it for the same distance. The foreman stood 
sbout 70 feet from his son and hollered at him but he could not 
hear because of the great noise of the ap xroaching car. Two 
other men called to him,but he did not seem to hear them. Some 
of the other witnesses for aynpelliee saw the car and heard the 
whistle when the car was 700 feet away. One of them heard the 
bell when the car Was 75 feet from deceased,others heard it 
when it was 50,4050 feet from him. Intestate knew that cars 
only came from the west on that track yet he worked with his 
face to the east without looking to see whether @ car was coming. 
One of appellee's witnesses says that when the car was 40 or 50 
feet from deceased the bell was ringing and deceased was 3 or 4 
feet from track. Another says that just before the collision 
deceased stepped over nearer the track. The section gang con- 
sisted of the foreman and six men besides the deceases. All of 
them saw and heard the car in ample time to get out of the way. 
From Appellee's evidence it conclusively appears that ample 
werning was given of the approach of the car and that this most 
unfortunate accident was not due to negligence on the part of 
appellant. If it can be said that there was a breach of the 
alleged custom or practice the conclusion is irrestible that 
the alleged negligence in that regard was not the proximate 
cause of the death of the deceased. Under the lew and the evi-- 
dence appellee was not entitled to recover and the judgement 
is reversed. 

Reversed with finding of facts. 
The clerk will incorporate in the judgement the following; 
The Court finds that the death of appellee's intestate was not 
caused by the negligence of apvellant. 


Not to be reported. 
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notify him when the cause was set for trial; that} 
neither he nor sopellant was ever notified of the sefting 
of the case for trial; that he investigated the facg§s 
involved in the ¢.se and intervivwed the witnesses and 
that it is his belief ana ovinion that apvellant 

had a meritorious and good defense to the suit in that she 
did not make the statomehbss attributed to her in the 
ylaintiff's declaration: that if e newntrial is granted a 
different verdict would be rendered. 

In order to entitle a party to have a verdict set 
aside and a new trial owarded, where the trial was hed 
in his absence and that of his ettorney, but on the 
regular cally hhe must show that he exercised proper 
diligence to avoid the result, and it must affirmatively 
appear that injustice hes been done, Kéeley vs. O' Brien, 
66 Ill. 558; Singer Mfg. Co. vS May, 86 Ill. 398; 

Koon vs. Nichows, 85 T11 155, Anew trial will not be 
granted, where the cause for which it is claimed, is attri-~ 
- butable to the gegligence and inattention of the party 

or his attorney, Brunson vs. Clark, 151 Ill. 495; 

Staunton Coal Co. vs. Menk, 197 T11l. 369; Funk vs. 

Fire Ass'n. 157 App. 602. 

A motion toset asice a default is addvessed to the 
sound legaldiscretion of the court, and uhless such dis- 
eretion is abused this court will not interfere. 

An aifidavit is insufficient if it fails to show that the 
defendant has a meritorious defense to the claim or eny 
part thebeof, Esgleston vs. Royal Tmust Co. 205 Ill. 

170. In the case at ber apvellant did not vile her 

own affidavit that she did not spezk the slanderous words 
charged in the declsration. She should kmow whether she 
spoke them. If she did nét,,she should heyce so stated 
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in an affidavit. Instead, her .ttorney simply states 
that from his investigation and interview of witnesses 

it is his o».inion and belier that she did not speak then. 
Such an affidavit is ansurtievenl to show a meritorious 
defense. 8S. aN, W. Ry. vs. Ross, 88 Ill. 179; Meheogs 
VS, vs. Herzer, 90 Ill. 5435. 

The affidavit of the attorney fails to show dil- 
igence. In substance it is simply that he gave the clerk 
his mame and address end caused the same to be nleced 

yon the file cover and requested the clerk to notify him 
of the settinfiof the case. He does not even claim that 

” 

the clerk agreed that he vould do so but if he had 
we know of no law that would warrant him in relying 
uson such a promise or that would entitle his client 

to a new trial if the clerk failed to Go sok, The state, 
at great expense, provades courts and juries in order that 
litigants may present their cases for adjudication. 

It would not be fair, to the public or an opnosing litigant 
to set aside averdict and srent a new trial on the 
showing made in this case, If the judgment is a hardship 
on appellsnt it is due solely to a failure to ex4reise 
that degree of Giligence which must be required of liti- 
gents in order thet courts may not be delayed in the 
aaninisbration of the liwe We are not warranted in saying 
that the court abused its discretion and the judgment is 


affirmede 
ABFLIRMED. 


Not to be revorted. 
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John Holst, 


Apoellee ) 
) Axpeal from Cirevit Court 
vs ) 
} of 
Christ Bischoff, } 
AppeTlant.-} Madison County. 


Barry,Pede ~ .yoellee filed a bill to enjoin appellant from ob- 
structing or interfering with the naturel flow of the water from 
his land across that of appellant. Appellee's land lies south 
of and adjoins eovellant's with a road running east and west be- 
tween the two tracts. The varties had placed a tile drain across 
the road several years ago, some of the tile became broken and 
axnellant refused to allow avy»ellee to repair the same. Ap»velles 
claimed that anpellant hed obstructed and interfered with the 
natural flow of the water which was in a northeasterly course 
over appellant's land. Ano»vellant claimed that the natural flow 
of this water was to tne southwest over the land of annellee. 

The cause was tried before the Chancellor who saw and 
heard the several witnesses who testified on behalf of the respec- 
tive parties and caae to the conelusion that anxpellee was entitled 
to the relief for which he prayed. From a careful consideration 
of all the evidence we cannot say that the decree is manifestly 
asainst the weight of the evicence. On the contrary we are of 
the ovinion that it is suxported by the evidence except as here- 
on after mentioned. 


Ye find no evidence in the record to justify that portion 
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cof the decree which reads as follows;- “And said defendant 

is directed and ordered to remove the dirt and make or open a 
ditch from the north end of said tile to the southerly end of 
said drain ditch extending in a northeasterly direction through 
said southwest quarter of the southwest quarter of section twenty- 
four,Town 3 N.R.9 west of the Srd.?.li.,Madison County,Illinois, 
owned by defendant as aforesaid,so that the water flowing in a 
northerly direction through said tile will not be obstructed 

and, flow into said drain ditch." 

The decree is modified by striking out the portion above 
quoted and as so modified the same is in all other resvects 
effirmed. Zach party will pay one-half of the costs in this 
court. 


DECREE MODIFIED AND APIIRAGD. 


not to be reported. 
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Appellee, — : BPPEAL PROM (= 
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vs. | g”:) #MADISON M BO i284 
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Barry, P. J. -Appellee sued to recover for the death of his 
intestate which resulted from a collision of the car in which she 
was riding with appellant's electric train at a grade crossing in 
the country three or four miles east of Mitchell, In his original 
declaration he charged general negligence in the operation of the 
train. The first additional count charged negligence in driving 
the train at a high and dangerous rate of speed; the second, in 
driving the train over said crossing without giving reasonable 
warning of its approach; the third, in running the train without 
displaying a headlight or other light on the front part thereof, 
and without giving reasonable notice of its approach to said cross- 
ing. A plea of not guilty was filed and the trial resulted in a 
verdict and judgment for $2500.00. | 

The highway, upon which the accident occurred, is a state 
hard road running east and west and is crossed by appellant's 
tracks in a northeasterly and southwesterly direction at the 
crossing in question. There is no obstruction to the view as 
& traveler approaches the crossing from either direction. The 
bed cf the railroad track is 4 or 5 feet higher than the surface 
of the ground except the highway on either side which gradually 

Hie 





“tses ta the height af the track at the crossing. here is 

cores reference to a high hedge which extends south from a 

point 200 feet east and 10 or 15 feet south of the srossinz 

It is apparent that for more than 200 feet there was nothing 

to obstruct the view of one going west toward the crossing. 

No witness saw the hedge on the night in question, and no one 
testified that it obstructed the view of the occupants of the 
car. Appellant's tycin consisted of an electric motor car 50 
feet long to which was attached seven freight cars and a caboose. 
The motor car was equipped with an electric headlight that threw 
a bright light several hundred feet ahead of the train. There 
were several incondescent lights in the cary and windows on either 
side. 

From Appellee's evidence we learn that a young man named 
Adelhardt, driving his Ford roadster with two young men and four 
young ladies as his guests and with all of the curtains on his 
ear, left Collinsville at about 8 P. M. on a dark, cold night in 
January, 1923 to 8 dance at Wood River. The driver sat on the 
left side and Miss Blythe on the right of the front seat with the 
deceased between them, and the others in the back seat. The car 
struck the motor car on the side near the rear and and the occu- 
pants were thrown out and injured. The deceased died a few hours 
hater. The driver and some of the others were rendered unconscious: 
some came to in a few minutes and others remained unconscious for 
several days. It seems te be an established, if not an admitted, 
fact that just before the collision Mr. Seibert had approached the 
crossing from the west and stepped for the train to pass and that 
he had bright lights on his car. 

The evidence on the part of appellee consists of the testimony 
of the occupants of the car in question, and that of those who were 
in the Cutrell car which was somewhere behind the Scibert car, and 
was going east toward the crossing. From that testimony certain 
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>is ¢te-e& out clearly. The driver ana all of the ovcupants 


» in question who testified upon the subject say thucat the’: 
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car approached the crossing at a speed of 15 miles pet hove ort 
that the brakes were not applied until the car was about 15 feet 
from the side of the motor car. The car, then, was being oporatse. 
at a speed prohibited by Gahill's Ill. St. Ch. 121, par. 161. The 
driver says that at the speed he was going he could stop tne car 
within 25 feet. It is a fair inference that if he had approached 
the crossing at not to exceed ten miles per hour he could have 
stopped within a less distance and might have avoided the accident 
It further appears that the driver was the only person in the 
sar who knew that there was a railrvad crossing over which they hai 
to pass and he says he didn't know just where it was. He says he 
nac headlights and a spot-light on his car and could see 50 or 75 
feat shead. Another occupant says he could see ahead for 100 to 
200 yards. Another that she could ses for a long distance. No one 


testified that he or she looked or listened for trains, and no one 


C 


seemed to be aware of the fact that they were near = crossing. sole 
ef them say they were not expecting a crossing. Some do not remem: 
that an accident occurred, and one does not remember that he was in 
the car. Some say they were looking ahead, and some in the back 
seat that they could see ahead but not to the sides. The driver 
says he was looking straight ahead end saw the lights of the Seibexi 
car, but did not see the train until the front end of the motor car 
passed between him and those lights. He then applied the brakes an-. 
was about 15 feet from the side of the motor car. No occupant ef tu 
car saw or heard the train until that time and but two of them saw 1 
then. The others never saw or heard it at any time. 

All of the occupants of the car but one say they heard no bell. 
or whistle and saw no lights on any train. Only two of them saw the 
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Lights o: the Seibert car. Three or four of them have suits pend- 
ing for injuries received in the collision. The driver of the Cut- 
rell car says that his car was about 200 feet behind the Seibert 
car going east for 3 or 4 miles west of the crossing. He did not 
see the Seibert car when it stopped west of the crossing and when 
he got to the crossing that car had crossed the crossing and turned 
around with its lights shining en the crossing. He says he did not 
sea the train before or after the accident. None of the occupants 
of the Cutrell say saw or heard the train before the accident. 

Seme of them saw it after the accident and others did not see it at 
any time. Some of them say the Seibert car did not stop west of the 
crossing. Some say they were only 50 or 75 feet behind the Seibert 
car for 3 or 4 miles west of the crossing. One says they were only 
about 50 feet behind the Seibert car at the time of the accident but 
he did not see or hear the train or the crash of the collision. 
There were four persons in the Cutrell car, none of whom testified 
they looked or listened for trains. They all testified that they 
did not see or hear the train before the accident and some did not 
see it after the accident although it backed up over the crossing. 
They were all permitted to testify, over objection, that they heard 
no bell or whistle and saw no light on any train, although they did 
not say they were looking in the direction of the train. 

“ Mr. and Mrs, Seibert testified on behalf of appe Llent that as 
they appr@ached the crossing from the west they saw the car in ques- 
tion coming from the east and the train coming from the southwest, 
and that their car stopped west of the crossing with its bright 
lights on. They saw and heard the coilision. The fact that the 
Seibert car stopped west of the crossing is shown by several wit- 
nesses. When the collision occurred Mrs. Seibert fainted, and 
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when she came to they got out of the car and walked to the cross- 
ing. He says that about five minutes after he reached the cross- 
ing he tried to stop a car going west but did not succeed. That 
he went back to his car and drove it over the crossing and turned 
around so that its lights shone on the soene of the accident. He 
says that the Cutrell car came ajong and stopped about ten minutes 
after the accident. He says that his wife first saw the train and 
called his attention to it, but he hsard it whistle for the cross- 
ing, but did not notice as to the heedlight. Mrs. Seibert says 
she heard the whistle and saw the lights on tha train. The father 
of young Mr. Broyford testified that Mrs. Seibert told him the facts 
were otherwise in that regard. 

If the testimony of the Seiberts is true, the Cutrell car must 
have been more than ten minutes behind the Seibert car. The fact 
that no one in the Cutrell car saw or heard the train before the 
accident, or heard the crash of the collision tends to show that 
it was farther away than the occupants say it was. There is much 
positive testimony from the trainmen and people living in the vic- 
inity of the crossing to the effect that the whistle was sounded 
for the crossing; that the headlight threw a bright light far ahead 
of the train; and that it was lighted as the train approached and 
passed over the crossing as well as when it Stopped and backed up 
over the crossing. It is evident that the Seiberts saw and heard 
the train as they approached the crossing from the west. The driver 
wf the car in question and those in the front seat had just as good 
an opportunity for seeing and hearing the train on ee Seiberts did. 
For more than 200 feet before they reached the crossing there was 
not a thing to obstruct their view. If they were quiet, as they 


say they were, and took any reasonable precaution, we are at a lcss 
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to in@cistent why they failed to see the train or hear the noise 
of its appvoach util a moment before they collided with the side 
of the motor car near the rear end thereof. 

Ovdinarily in cases of this character, the witnesses for the 
‘plaintiff testify that their attention was in some manner directed 
+) the train prior to the collision and that they heard no bell or 
wuistle and saw no headlight on the train, In the case at bar no 
witness for appellee testified that his or ner attention was direa 
e& to the train before the front enc of the motor car had passed 
ja front of the approaching car and but two of them saw it at that 
time. None of the others knew that a train was approaching, Some 
of those who did not see or know a train was in that vicinity and 
who say that they saw no headlight and heard no whistle also say 
that they did not::see the train after the accident, although they 
were there when it backed up over the crossing and they were not 
in the collision. 

The only evidence offered by appellee as to the speed of the 
train is the testimony of the witness Adelhardt. He says that the 
train was going 40 or 45 miles per hour; that to judge the speed 
it is necessary to see the moving object for some distance and that 
he probably saw the train for 20 or 30 seconds; that he judged a- 
pout 20 seconds, something like that. He says that when he discov-~ 
ered the train he was about 15 feet from it and approaching the 
side of the motor car at 15 miles per hour. At the speed he was 
going his car moved 22 feet per second so that he could not have 
observed the train as much as one second before the collision. 

The moment the collision occurred he was rendered unconscious and 
does not claim he observed the speed of the train theroafter. His 
testimony, as to the speed of the train, hardly rises to the dignity; 
of evidence, The evidence on behalf of appellant is to the effect 
that this was s regular daily train, that it was on time and its 
speed was about 25 or 26 miles per hour. 
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From a csreful consideration of ths entivre case, it is our 
opinion that the verdict is so manifestiy against the great weight 
of the evidence in the record it would be an injustice to permit 
it to stand. The deceased sat at the right of the driver in front 
with at least an equal opportunity to observe the danger of the 
approaching train. It was no less her duty than that of the driv- 
ex to observe and avoid danger, if practicable, and to warn the 
dviver. There is not the slightest evidence that she did anything 
at all. The circumstances are much the same as in the case of Opp 
vs. Pryor, 294 Ill. 538 where the court he1d it was reversible 
error to give an instruction substantially like the one given ‘or 
appellee in the case at bar. We are unable to distinguish this 
case from that and hold that the court erred in giving apvellee's 
instruction. 

We are of the opinion that the court aia not err in refusing 
appellant's refused instructions. In so far as they were proper 
they were covered by others given at its request. Fcr the reasons 


aforesaid, the judgment is reversed and the cause remanded. 


REVERSED AND REMANDED. 


Not to be reported. 
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Appellee. 


CLARENCE URUEGER, ) 
Appellant; ) APPBAL FROM i a te 
VS. | sr. onarr crrin > + *8e O46) 
CLE¥ @¥ BELLEVILLE; | COURT. 
) 


Barry, Po 5 Bape bank sued to recover damages for the 
ee: of “his: “Budo yeadster. He charged in his declar- 
ation that apyvellee permitted 95th street near the bridge 
wheve said street crosses over the railrodd thacks to be in a 
dangerous and unsafe condition for travel, in this, that many 
uneven places and depressions were suffered to be and remain 

- therein; that while driving his car with due came and 
caution upon and along said street he van into eng upon 
said porfiions of the streettwhich were rouahtee uneVen 
and contained depressions and his automebile by reason thereof 
was thrown to the right side of the street into a desp depression, 
and by reason thereof his car was broken and he was unable to 
control and guide the same, and as a result thereof his 
carrwas thrown with great force against the sidg of the bridge 
and plunged down the embankment and was greatly damaged, etc. 


The accident occurred on 94th street just north of the 
bridge over the railroad tracks. The street is vide and the suréec 
face consists of dirt and cinders with a concrete gutter,curb 
and sidewalk along the west sides The cutter and curb afoin 


the sidewalk te a point about 30 or.35 feet north of the bridge 
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where the gutter terminetes and there is, @ 20verec drain. 
Retween tnat drain and a point even with the north end of the 
bridvs the surfaces of the street is several inches higher than 
the gutter but is practic&aly even with the surface of the 
venainder of tha street. Ths wagon bridse is wide enough 
for two cars to pass readily, and the foot bridge, or sidewalk 
is about & feet west of it. The svidence wes to the effect 
that there were many small depressions in the traveled 
portion of the street varying in depth wrom one to four inches. 
At 9:30 P.M. on Nov, Ll, 1922, appellant approachei the 
wriige from the north driving his car and another car with 
bright lights was coming from the south which crowded 
him 60, West with his right wheels on the concrete guiter. 
The cars met about 60 feet north of the bridge and appellant says 
that he was then going hardly eight or ten miles per hour, and 
that the road on the west side was rather rough exept the gutt- 
er. He says that &fter he passed the cther car he attempted to 
pull uy» on the roadway but his front wheels kept skidding to the 
right and he went on in that way until he hit the drain 
or cathh-bssin at the end of the gutter. That when his car hit 
that place his head struck the top of the car, that he was 
stunned a little and lost control of the car. That at some 
point he put on both brakes but the car went on, broke through 
the guard railing between the tivo bridges and went down the 
embankment. He does not say whether his lights wereaturned on 
and admitted that he was familiar with the conditions in a genera: 
WEY e 
The declaration does not charge appellee with negligence 
in the location or construction of the drain or catch-basin. 
He did rot bestify that his car struck a rough place and was 
thrown into the depression caused by the location and construct- 
ion of the catch-basin, Higttestimony is that after the 
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other car passed he tried to pull up on the ‘yoadwey but his 
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front wheels kept skidding to the right and he went on 
until he hit the catch-basin. He doss not say what caused the 
skidding of his car. He knew his right wheels were on the 
concrete gutter and knew the conditions in a general way. If 
he was not driving at more than 8 or 10 miles per hour and wos 
in the exercise of reasonable care it is inconceivable 
how the accident could hsve been caused by the negligence 
chafged. 

A city is not required to keen its streets perfectly 
smooth and absolutely safe. If reasonable care is used to 
keen them in a reasonably seie conditionit has performed 
its duty under, the law. The evidence offered by appellant 
with all reasonable inferences to be drawn therefrom required 
a verdict for appellee and it the case hd been submitted to the 
jury and a verdict returned in favor of eppellant it vould have 
to be set aside. That being true the court did not err in dir 
ection a verdict,, Ferrero vs. Knights of Security, 509 Ill. 


476, The judsment is sffirmed. 


AFFIRMED» 


Not to be reportede 


“0 Saree oa ag thighs ie oF ee 
a “ont, poaisas ace 8,2 tom e560 cle caper oe 
At es areu a 


mee ee 


3 2 “th 


$x bie % 


_ltoetrod wee ait food! ot thon ton 


| ot bart at e180 ofvaitogist at 


205, 


oat ot baggtaatze weed a a 886 ae at a eat } 


a ER 
even bison: at poise to’ xevat it Soest 


cares 


TESTE OLA 





kh Ecck - Gepllany diye STATE OF ILLENOIS imb i = 
oy CG ass ily i COURT | 
cr; HAR 4 Q 192 
FOURTH DISTRICT. | 
Na esac ; Sg ats Reg 


AL er ae 
LAT H. OOasre 


* = 
& THRE APF 


pf 

OGSORR. 7 TORM @A.D. A9252 “F FOURTH DISTRICS OF (Lint 
AR RSG ; if & iF 

4 , 2 Pe ups af 


Agenda Noe. 


/ cD : N EA A" 


Term No.5? fe” 
# 





Charles Pauley,et.al. 


) Ko Ee) 8g FAs 
Appellees. ) 
) Appeal from Medison 
vs ) 
) Circuit Court. 
County of Madison, ) 
Appellant. ) 


Barry,P.J. - Upon a trial before the court without a Jury, 
appellees recovered a judgement of $5750.00 on account of 
Services rendered in the preparation of plans and specifications 
A former judgement for 5062.50 was reversed by the Suprene 
Court in 288 111.255. In that case the court said: - "The 
County Board gave authority to its building committee to se- 
cure the services of competent architects to prepare plans 

and specifications for alterations and improvements of the 
court house,as specified in the report of the building 
committee on Dec.1.190S,. By virtue of that authority the com 
mittee on Dec.6 1909,entered into the contract with plaintiffs 
to prepare plans and Specifications for the contemplated 
addition to the court house. There was euthority to make the 
contract and it was ratified and confirmed by the board". It 
also sppeared in that case,2s it does in this,that efter a pellees 
were well ander way with the preperation of »lans and spyecifi- 
cations cnere was a public nrotest against the provosed improve- 
ment of the old court house. Thereunon the board decided to 
build a new one. The building committee then instructed appellees 
to prepare plans end Specifications for a new building but the 
court held that the committee was without cuthority and the 


board had not ratified the action of the committee in that 
1S 
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regard. The court further said: ~ "For any services rendered 
in vursuvance of the contract to make plans for an additionto 
the court house according to the proposition submitted by the 
building committee to the board of supervisors and adopted by 
the board the plaintiffs would be entitled to recovetig This 
is so notwithstanding the fect that the plans were afterward 
changed by direction of the committee and the unauthorized 


order was given to prepare the nlans for & new court house. 


The evidence furnished no information as to the time when the 


change was made or the amount or value of the work done in pur- 


suance of the contract in making plans and specifications for 
the addition". 

Upon the last trial appellees proved the making of the 
original contract,the time when the change was made and con- 
fined their proof to the value of the services rendered in 
pursuance of the contract in making plans and specifications 
for the addition to the court house. There is no conflict in 
the evidence as to the value of such services and no complaint 
that the amount allowed is excessive. We find no reversible 
error in the court's rulings on evidence or propositions of 
law and the judgement is affirmed. 

AFFIRMED. 


not to be reported. 
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TERM NO. 69. i, y jr. NO. 59, 
; oe 
H Y ; . 
ROBERT BURGESS, Admr,&c., : j PN aa. 
Appellee, : APPHAL FROM 
vs. | : WAYNE CIRCUID 
SOUTHERN RAILWAY Co., : COURT. 
Appellant, ® 


ri 


6» 4 pes iF : fe qj * ‘ 
~tol.A. 64 g 


Barry,’ Pe Jie = Appellee recovered a verdict and judgment for 


v 


$1500.00 for the death of his intestate who was killed in a grade 
cwossing accident on the Main Street crossing in the village of 
Wayne City. He charged appellant with negligence in failing to 
ring @ bell or sound a whistle as required by statute and the runn- 
ing of its train at a greater rate of speed than 8 miles per hour 

in violation of a village ordinance, He averred that deceased wag 
in the exercise of ordinary cars and was Struck and killed by app- 
@llant's train and that She left cortain children and grand children 
as jher next of kin, 

Main street runs north and south through the center of the 
village and igs intersected at right angles by Robinson Ave. Apnell- 
ant's tracks cross both of said streets at that intersection in an 
easterly and westerly direction with Robinson Ave. North of the 
tracks west of Main and south of them cast of Main street. Deceased 
was about 60 years of age, and on July 5th. 1922 approached appellant's 
tracks from the north and on the east side of the crossing and wag 


struck and killed by a fast train going east, 


a Te 





iy 2 7 = 


The train men say the speed was about 25 miles per hour. 
Many of the witnesses on both sides say it was from 25 to 40 miles 
per hour. A village ordinance limited the speed to eight miles pex 
hour. There is the usual conflict as to whether the statutory sig- 
nals were given with one excedtion, On direct examination both the 
engineer and fireman testified that the bell was started to ringing 
about 1000 feet west of the depot and that it rung continuously un- 
til the train stopped after the accident. If so the law was com- 
plied with because the depot is 362 feet west of tho crossing. On 
cross-examination, however, they both said the bell was turned on 


about 1000 feet west of the Main stroet crossing. In that case the 


Yaw was not complied with. Neither of them saw the deceased or knew 


that she had been struck until the conductor stopped the train about 

three-quarters of a mile east of the crossing. There can be no ques~ 
tion but that the negligence charged against appellant was fully es- 

tablished by the evidence. 

It is insisted that the court erred in admitting the ordinance 
in evidenee. The statute contains several provisions with reference 
to the mode of proving an ordinance, and it is argued that appellee 
failed to comply with any of such requirements. At the time the ord- 
inance was passed, and published in 1891, the Statute (J & A. P.1354) 
provided:-. "The clerk shall record, in a book ko be kept for that pw. 
pose, all. ordinances. .BaS8e4., by. tho ity. Council or Board of. Trustees, 
and at.the foot, of. .the Cees of ea ae SHE) OOS so recorded shall 

make & memorandum of the dato ca thie paebsace A of the ‘publication 
or posting of ach Gri annea, ane record and Mgmor arid un» or a cert- 
ified cosy thereof, shall be prima facie ovidence of the passage and 
logal publication or mien iiewor such ordinance for all purposes what-. 
soever."” 

- Appellee called the Ease elork, who identified the ordinance | 
pescrd | Kept by the former clork and that portion of the paid record . 


pertaining to the passage and publication of the ordinance in ques- 
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tion was offered in ovidence. Many objections were made by appell.: 
ant thereto, but no objoction was offered on the ground that the 
foregoing statute was not complied with. In its brief and aggument 
in this court appellant argued that the said statute only applied 
to cities having a population of more titan 100,000, In its reply 
brief it admits it was mistaken in that regard and the only reason 
suggested as to why the proof was not sufficient under that statute 
is that appellee offered the ordinance, not as a record of the ord- 
inances, but as a certified copy and as such it was insufficient, 
We find that the evidence shows that the ordinance record kept by 
the clerk was identified and from it the ordinance and the memor- 
anda required by the statute were intreduced. We might say that 
in 1917 said section of the statute was amended so that it no long- 
er applies to cities having a population of more than 100,000. Wo 
valid objection to the introduction of tho ordinance has been shown, 
It is earnestly insisted that deceased was guilty of contribut- 
ory negligence. Two or three witnesses testified that she was carry- 
ing @ parasol and when about 15 or 20 foet from appellant's main 
track she stopped and looked to the west in the direction from which 
the train was approaching. Presumably she must have seen or hoard 
the train. Several witnesses for appellant testified that when she 
was crossing appellant's switch, and others that when she was five 
feet or so from the switch, the engine was at the depot 362 feet 
away, The south rail of the switch was eight feet three and one- 
half inches from the north rail of the main track. The engineer 
could have seen her 100 feet ahead of the engine but ho did not. 
Thé fireman was down putting in a fire and he did not see her, bas 
no alarm signal was given. The statutory signals were not givon. 
Under those circumstances the train was driven through the village 
and across its principal streots at a spoed 4 or 5 tiues that which 


was allowod by the ordinenco. 
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Whether the attempt of appellee's intestate to cross the 
track at the street intersection while a train was approaching 
was negligence depends upon the circumstances showm by the evid- 
ence, such as, the apparent distance from her of the approaching 
train, the speed at which it seemed to be running, and her right 
to rely upon tho probability that its Speed would not exceed that 
allowed by ordinance. These are all facts or matters of law and 
fact combined and the question whether she was guilty of contribut- 
ory negligence is, therefore, a question for the Jury, Boddeley vs. 
€. C. C. & St. L. Ry. Go., 150 Il]. 328. 

A person approaching a railroad crossing in a city or village 
may presume that the company will not rum its trains at z rate of 
speed prohibited by ordinance, and contributory negligence cannot 
be imputed to such person for a feilurve to anticipate that the 
poneany would vidlate the ordinance, Duksman vs. 0. 0. C. & St. L. 

Ry. Go. 237 Ill. 104. Under the evidence we would not be warranted 
| in saying that deceased was guilty of contributory negligence as 
& matter of law, or that the verdict is manifestly against the weight 
of the evidence, 

The contention that the verdict is excessive is fully answered 
in the negative in Dukeman vs. C.C.C. & St. L. Ry. Co. Supra. 

The deceased left lineal relations who were entitlea to some sub- 
stantial cou eee and the ve#dict is very moderate. We have carefully 
considered the errors alleged in the giving ana refusing of instruct- 
ions and are of the opinion that the jury was very fully and fairly } 
instructed, and that the court did not err in its rulings in that 
Yegard.s AS no reversible error has been pointed out the judgment 

is affirmed, 

Affirmed, 


Not to be reported, 
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TK PEOPLE OF THE STATE OF ILLINOIS 
ex rel ROY C.MA°TIN,State's Attorney 
in and for the ‘dounty of Franklin 
and State of Illinois, 

Defendant in irror. Error to the County Cou: 


vs of 


JOSEPHINE KUCA, 
Plaintiff in Error. 


Franklin County. 


ee a ee ee et ee ee ee ee ee 


Opinion by Boggs,J. 

Plaintiff in error,Josephine Kuca,was found guilty of con- 
tempt of court by the County Court of Hranklin County for the 
violation of an injunction,enjoining her and one Joe fuca,her 
husband,among other things,"from unlawfully possessing intoxi- 
cating liguors at any place a the State of Illinois.” She was 
sentenced to the county jail “Por'is.x onthe, dnd Pitied-{:500, 0O and 
costs of suit. It was further ordered by the Court that if a0 
the expiration of the jail sentence,the fime was nct paid in fuli 
chat the plaintiff in error was ordered and adjudged to work out 
seid fine and costs in the streets and alleys of the city of Bento: 
under the direction and sunervision of the comaissioner of streets 
and alleys,at the rate of “1.50 yer day until said fine and costs 
should be paid in full,and the plaintiff in error to remain in 
jail while not at work. To reverse said judgement,this writ of ers 
is prosecuted. 

Tie record in this case is practically the same as in the 
case of the reonle vs Joe imca.the said Josephine Kuca being. 


as above stated,the wife of Joe Iuce,and hoth having been ar- 
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vaste. at the same time. It is theretowe moc uecsssary or us 
to enter into a discussion of the assignments of error on the 
record. 
or the reasons set forth in the opinion filed in the 
ease of the reonle vs Joe Kuca at this term of court,the judge- 


ment will be reversed and the cause will be remanded. 


JUDCOULNT REVORSED,aND REMANDED. 
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Mary Suef ch, “FOURTH DISTRICT Be Lites 
Appellee. 
vs Appeal from the County Court 
of \ 
National Croatian Society, )} ss 
Lppellant.) Madison County. 


Opinion by Bogss, J. 


Appellee,a member of the Wood River Local Lodge of 
the National Croatian Society,brought suit in a Justice Court 
of Madison County against appellant to recover sick benifits 
which she claims are due ner from appellant society. The cause 
was appealed to the County Cdurt of said County where a trial 
was had resulting in a verdict and judgement in favor of appellee 


for the sum of $15.00. 2. reverse said judgment apnellant prose- \ 


\ 


cutes this apveal. 

It is first contended by appellant that the Court 
erred in refusing to direct a verdict in its favor. 

The evidence of appellee's witnesses taken as true 
fairly #29 $0 prove her case,this being the state of the record 
the Gourt did not err in refusing to direct a verdict. Blair vs 
T.C.RReCow 245 111.224-229;Moon vs Aurora, Bfgin & Chicago 
Ry.Co. 246 111.56-58. 

It is next contended by appellant that the-Court-erred — 
in its rulings on the evidence. We have examined the record in 
this connection and find no serious errors in the rulings on 
the evidence. 

Appéllant als. complains that the Court ieee ah re- 
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fustng one of its instructions,said instruction being as follows: 
"The Court instructs the jury that if you believe from the evi-~ 
dence in this case that the by~laws and rules of said organizat- 
jon of the defendant provide a way in which its members are “vr 
governed in their olaims for sick benifits,and if you further 
believe from the evidence that the plaintiff has not complied 
with such rules ond by-laws béfore bringing her suit in court, 
then your verdict should be for the defendant,” 

Said instruction submits to the jury the construction 
of the by-laws of anpellant society and in addition thereto 
is loosely drawn and its tendency would have been to mislead 
the jury. The Court did not err in refusing the same. 

It is also contended by appellant that the verdict 
is against the manifest weight of the evidence. The undisputed 
evidence in the record discloses that appellee at the time in 
guestion was a member in good standing,and she had been sick 
from January 25th to February 10th 1922. The record further ~ 
discloses that a certificate with reference to her sickness 
was presented to appellant society with her elaim for sick 
benifits,at the rate of $1.00 per day,for the time for which 
she was sick. 

appellant however,contends: First,that appellee‘is 
not entitled to sick benefits,for the reason that she was 
not attended by the Society's local physician,and did not pre- 
sent his certificate in connection with her claim for sick 
benefits. And Sedond,that anpellee's claim having been re- 
jected by appellant society,it was her duty under its by-laws 
tO @ppeai her claim to w triel boara agocioted oy We douse 
lodge. 

In answer to aspellant's first proposition,appellee 
insists that ‘Dr.Barton,the phys: cian of the local lodge was 
not in his office when she took sick,and that her husband 
attemnted to ‘call him several Poe wea yee unable to find hin; 
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that by reason thereof she had to procure other physicians 
to attend her during her siéknoss. 

In answer to the second provosition made by appellant, 
appellee insists that when her claim was rejected by the lacal 
lodge that she requested that her claim be submitted to a trial 
board but that such request was refused. 

Anpellant offered in evidence its by-laws. Section 
2 of Article 19,pyrovides: "Each member ,bein;: a member of the 
lodge three months and having promptly paid his ducs and having 
performed his duties toward the lodge and the National Croatian 
Society,shall be entitled,in case of sickness to the sick bene- 
fit in the sum of $1. per day from his lodge. The lodge may in- 
crease the sick benefit but in no event decrease it." 

Section 11 of said Article 19,provides: "In case the 
lodge shall not pay to the member the sick benefit when a mem- 
ber has a physician's certificate and behaved according to-ths-by- 
laws ,during the time the ladge: ta be brought before the lodge 
trial board,which trial board shall make investigation as to 
whether the lodge or the member is in the right.The verdict of 
the trial board shall be read at the first meeting,and the lodge 
as well as the member shall have the right of appeal to the high 
trial board,within the designated time setifwéth in article 
X111 of the lodge by-laws." 

There were other seetions of the by-laws of appellant 
society, which referred to its physician and provided in effect 
that a sick member must follow his directions. 

We are of the opinion however,and hold,that a reasonable 
construction of anpellant's by-laws does not make it a scondition- 
e@ precedent in all cases that a sick member must submit a cer- 
tificate from the physician of the local lodge before recovery 
can be had for sick benefits if the member is otherwise entitled 
to the same, To hold otherwise would in many cases bar a right 
of recovery for sick benefits where it would be practically 
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‘impossible for the sick member to obtain the services of the 
local physician,by reason of the fact that he might be other- 
wise engaged,or might be away from his office on business or 
for pleasure, 

On the sefond proposition made by appellant,the law 
is,that a member of a society of the character of avpellant, 
impliedly agrees to be bound by its constitution,rules and laws. 
And where such association has power to hear and detirmine dis- 
puted questions concerning any matter covered by such laws or 
rules,with a right yol wanes to a higher tribunal,within the 
organization,a member must exhaust his remedies »rovided by 
such rules and laws of the society before bringing an aetion 
in court. O'Brien vs Rittman, 176 App,.237;People vs Women's 
Catholic O®der of Foresters 162 I11. 78;Feople vs Grand 
Lodge Knights of Pythias,166 I11.71l. 

But in this case appellee contends that she request-- 
ed that her claim be tried before a trial board of said society 
and that her request was denied. The evidence being econflict- 
ing as to whether or not such request was made,it was therefore 
an issue to be detirmined by the jury,and we are not disposed 
to disturb their finding as we cannot say such finding is again- 
‘st the manifest weight of the evidence. 

Where a member of an insurance society such as the 
one here involved makes an honest effort to submit his claim 
to a tribunal provided for,in its by-laws,and is refused such 
as—the..one_.tere “involved tiakeswan.honest-effort''to submitnhis 
cleim-to a~-tribunabprovidedutoryin~its..by-laws,and is’ refused 
suehk right,we hold that he should be entitled to prosecute a 
suit therefor. 

It may be observed in this case that no record of the 
local lodge was offered in evidence showing the «appointment of 
Br.Barton as the local physician. In fact,a large emount of 
the evidence with reference to what took place in the local 
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lodge im connection with appellee's claim was testified to by 
parties who happened to be present at the time it was under 
consideration,but no record of said local lodge was offered, 
showing the rejection of seid claim or anything in reference 
thereto. However,as no objection was made on the trial that 
the metters should be shown by the lodge's records,we have 


considered the case on the evidence submitted. 


Pinding no reversible error in the record,the judg- 


ment o£” the trial court will be affirmed. 


QUDGMENT AFFIRMED. 


Not to be reported. 
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In the | 
APPELLATE “COURT OF ILLINOIS Shee eee 
‘ay ee Sina a xe” gual fhe ID) 
Fourth District. eo 7 io Lh aca beset 
all er iv \, wv” rien 
Aik beer ee : Hecid ¢ as 24 
1k); 
October Term ,A. D. 1923. vce sda tel 
Meee aah, chi ay, OF We BeAELLTTCINGlS 
DORTHY L.BOSS,By J.R.BOSS ) 
her next friend. ) 
Plaintiff in Error.) 
) Error to Effingham County. 
vs ) oy mE 
) Peet HD) 
THE ILLINOIS CENTRAL RAIL~ ) Hie pieer tes: 
ROAD COMPANY, ) 
Defendant in Error. ) MAR 1a 1924 
OPINION BY BOGEN Je WSC Dele unr 


FOURTH DISTRICT OF ILLINOIS 
This case has been before this Court on two former occasions. 


On the first trial at the close of the evidence for plaint- 
iff in error hereafter called Plaintiff,on motion of the de- 
‘fendant in error,hereinafter calied the Defendant ,the Court 
directed a verdict in its favor. On appeal to this Court,said 
judgement was reversed and the cause was remanded,210 Anp.p.668. 

On the seconé trial,a verdict was returned for plaintiff in 
the sum of ten thousand dollars. Defendant prosecuted an appeal 
to this court,and on hearing,said judgement was reversed and 
the cause was remanded. 221 App.p.504. 

Said cause was again tried,resulting in a Weddol, ana judge- 
ment in favor of pvlaintiff for ge ,000.00. To reverse said judge- 
ment ,plaintiff prosecutes this writ of error. 

A motion made by defendant to strike the bill of exceptions 
from the files was taken with the case. 

It is cintended in support of said motion,that the bill of 
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exceptions was not» signed by the presiding judge and filed by 
the clerk within the time fixed by the order granting the same. 
The certificate of the presiding judge is in part as 


follows: 


a 
We vias 
Roe Sa 


-RORASMUCH THEREFORE,as the matters and things herein- 
before set forth do not otherwise appear of record herein 
the Plaintiff DORTHY BOSS,by her next friend J.R.Boss, 
tenders this,her bill of exceptions in this case and 
prays that the same may be signed and sealed by the Judge 
of this Court before whom the above entitled cause was 
tried,and be thus made a part of this record lferein,ac- 
cording to the Statute in such case made and ‘provided, 
which Bill of Exceptions the undersigned Judge finds was 
presented to the undersigned as Judge of said Court on 
the 20th day of September A.D.1922 and the said Judge at 
that time marked the same “presented” and the undersigned 
Judge hereby certifies that since the 20th day of Septem- 
ber A.D.1922,he has not been asked by the plaintiff to 
Sign and seal the same until the 22nd day of September 
A.D. 1923 a a an ere ha a acd aad 


> 


The undersigned Judge further certifies that the 
Defendant is excepting to the action of the undersigned 
as Judge,in signing and sealing any Bill of Exceptions 
as hereinbefore and above set forth,and further excepts 
to the undersigned as such Judge refusing refusing to 
set forth herein that 811 questions except the above 
seven (7) enumerated questions,were waived on the present:-- 
ation of the motion for a new trial. 

And the undersigned,subject to the objections 
and exceptions of the defendant as aforesaid,signs and 
seals the above as the Bill of Exceptions in this. PAGE 
on this the 13th.day of October A.D.1923, and it is “furth- 

er ordered that the Clerk of the Circuit "Court of Effing- 
ham County,Illinois,file this Bill of Exceptions nunc 
pro tune as of September 20,1922. 


(Signed) F.R. Dove (SEAL) 
udge — 


Counsel for defendant concedes that said bill of 
exceptions was presented within the time specified,but they 
insist in their brief that"it was afterwards held for over a 
year by counsel for plaintiff in error before any attempt was 
made to have the same signed,sealed and filed,"and that there- 
fore the same was not signed and filed within a reasonable time 
after the trial,or within a time authorized by law. We have 
examined the record and find that the evidence failed to show 
that counsal for plaintiff held said bill of exceptions after 
the same was presented to the trial judge. We have no right to 


draw that conclusion from the mere fact that he may not 
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nave requested the trial judge to sign the same after it had 
been presented. The certificate recites that plaintiff tendered 
said bill of exceptions,"and prays that the same maj bo signed 
and sealed"and be made a part of the record as provided by statute 
This being the state of the record,and there being nothing to 
show that the trial judge did not retain said bill of except- 
jons from the time presented until finally signed,the failure 
to sign the same within the time specified cannot be charged 
against the plaintiff. Hawes vs People,ex.rel.12e9 Ill. pels; 
People vs Rosenwald,266 Ill. p.548;Hall vs Royal Neighbors, 
261 Ill.p.}85;Hill Company vs N.S.G.Co.250 Ill. p.242;City of 
East Seas vs Vogel,276 Ill. p.490;Sullivan vs Ohlhaver 
Company a 111.859. 

The trial court was warranted in ordering said bill of ex:- 
ceptions filed nunc pro tune as of the date the same was marke. 
presented. Hall vs Royal Neighbors,Supra,p.192;Sullivan vs 
Ohlhaver ,Supre,p.363;and cases there cited;Hill vs U.5.G.Co., 
Supra,pe2c45;People vs Rosenwald,Supra.p.552, 

It might be further observed that counsel for defendant 
were insisting that only seven grounds were urged as grounds 
for a new trial and that the trial judge should so certify 
and that on this hearing no other grounds should be considered. 
The trial judge refused to so certify so that pnas of the matte’. 
is not before us for consideration. 

The motion to strike said bill of exceptions is denied. 

The evidence with the reference to the occurence of the 
accident and the physical injury to the plaintiff,is substant- 
ially the same as on the former trial. 


nip 
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It is first contended by counsel for plaintiff tHe the 
verdict is so grossly inadequate that,for that reason dlone, the 
judgement should be reversed and the cause remanded. 

It is only in rare instances that judgement in personal injury 
cases are reversed on the sole ground that the damages awarded are 
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inadequate,as the amount of damages in that character of cases 
is a question peculiarly for the jury. Hackett vs Pratt.52 App. 
pe346;Hamilton vs P.C.Cs#St.L.R.Co-104 App. .207;Bowles vs 
Bd W Ry.0o.830 Appep.263. 

While the verdict on the whole appears modergte, we 
would not be inclined to reverse the judgment for that reason 
if there were no errors in the record, the probable tendency 
of which would be to affect the amount of the verdict. - 

It is further contended by counsel that the court erred 
in admitting the record of the County Court of Cook County 
adjudging one Charles Brewn, a second cousin ef plaintiff, an 
insane person and ordering his committment to the hospital for 
the insane at Kankakee, and in admitting the record of the County 
Court of Shelby County, adjudging one Vernon Pove, a first 
cousin of plaintiff, to be a feéble~minded person and committing 
him to the hospital for the feeble~minded at Lincoln, for the 
reason that such persons were collateral kindred further 
removed in relationship than allowed without proof that such 
insanity in the one case, and feeble~mindedyess in the other, 
were hereditagy. In support thereof coynsel cite, Martin vy. 

" Beatty, 254 Ill. pi 615. 

In that case the court in discussing the sdmissibility 
of this character of evidence, at page 618 says: 

“We held in Dillman v. McDaniel, 222 Ill. 276, that 
if there is evidenee tending to show mental unsoundness, it is 
competent to show the insanity of a testator of blood relationship 
no farther removed than uncles and aunts, without making proof 
that it was hereditary in its character, citing many authorities 
in support of this conclusion." 

Théere was a sharp conflict in the testimony of the 
expert witnesses as to whether the convulsions the plaintiff 
was having were the result of her traumatic injury es claimed 
by her counsel or were hereditary as contended for by counsel 


for the defendant. 4s 
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This being the state of the-record we are of the opinion 
and hold that the Court committed reversible error in admitting 
said records in evidence, es logical tendency thereof would 
be to affect the amount of the verdict. 

Wé fruther hoid that the record of the proceeding in 
reference to Charles Brown is not properly admissible even if 
it should be shown that his insanity was hereditary as there 
is noi:gontention on the part of the defendant that the plaintiff 
is insane. 

We also hodd:that before the record in reference to 
Vernon Pope can properly be admitted in evidence {his relation 
to the plaintiff being further removed than that of uncle) 
there must be proof made that his feeble-minded condition is 
hereditary. Dillmsn ve. McDanied¥, supra; Martin v. Beatty, 
SUpLae 

Counsel for plaintiff also contend that the court erred 
in overruling their objections made to the hypothetical questions 
askagaof the expert witnesses who testified on behalf of the 
defendant. One of the contentions being that the hypothetical 
questions included, among other things as a basis for the same, 
‘the clinical record above mentioned, and also the respective 
records finding the said Charles Brown to be insane, and the 
Said Vernon Pope to be feeble-minded. In view of what we have 
already said this objection igwell taken. 

It is also contended that said expert witnesses invaded 
the province of the jury, in that they stated conalusinon that 
should have been drawm by the jury. We have examined the record 
in this connection and are of the opinion that, to a certain 
extent, this objection is well taken and should be avoided on 
another trial. 

It is next contended by plaintiff that the court erred in 
its Tal inpoae ‘the wk oa 

One of the ere involved was es to whether or not 
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Planters Avenue, in. said City of Bifingham, crosses the right 

of way of the defendant railroad company. In this connection 
the Court gave defendants’ instructions 10, 12 and 14, which are 
as follows: 

LOS "The Court instructs the jury’ that if you 
believe from the evidence that Planters Avenue was laid out 
as a public street on each side of the right of way of the 
defendant and did not. armss it, then and in that case, although 
you may believe from the evidence that the defendant has allowed 
people to cross there for their convenience, this of itself, 
would not extend the street across the tracks. 

12. The Court instructs the jury that the plet introduce. 
in evidence by the plaintiff and made by Andrew J. Galloway, does 
not show any street at Plainter's avenue scross the right of way 
of the Illinois Central Railroad Company, and in deciding this 
case you will have notright to consider that plat as showing 
a street across the right of way at that point. 

14. The Court instructs the jury that you will have 
no right in determining whethep Planters Avenue, as a street, 
extended across the right of way of the defendant, to consider the 
* flagman or gate ordinance. 

An examination of these instructions discloses that the 
court therein eliminated from the consideration of the jury, 
facts and circumstances in evidence which were proper for the 
jury to consider in determining whether or not Planters Avenue 
extended across the defendant's right of way. C. & A. Re Go. 
ve Heinrich, 157 Ill. p. 388; Union Stockyards Co. v. Karliz, 
P7OSTALS Pe. 4053.50. je. Aci Rs: CO., VecO'Noill, 172 -L1llsipe 527; 
P,C3C.&-StsL. Ry. Co, vs. Bubson, 204 I1ll..ppe. 254-263; 

Village of Peotone v. I.C.RsR.Co. 224 Ill. p. 101. 

In Union Stockyerds v. Karlik, supra, the court at page 
£07, in discussing a question of this character, says: 

"\het is competent proof of the existence of % public 
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street or highway in a case lixe this? It has never been held 
that the introduction of a plat or other documentary evidence 
that a street has been legally laid out and opened, or that it 
has been established by dedication or prescription, is necessagy. 
Any vroof which tends to show that it is used and called or 
recognized as a public street is competent. (Chicago and Alton 
Railroad Co. v. Heinrich, 157 Ill, 388.) Generally it is suffici- 
ent to prove that the injury occurred on a certain street by 
neme, as "State Street," "Clark Street," etc. Here plaintiff, 
and another testifying of his beliatf, expressly state that the 
accident occurred on Loomis street, but it is insisted that the 
fact that they speak of the place as Loomis street amounts to 
nothing, because they show, on cross-examination, that they had 
no personal knowledge of the existence of the street. A witness 
may not, in one sense, know, of his own knowledge, of the 


location of a street, and yet ve warranted in calling it a street. 


The Court therefore erred in giving each of said instruc- 
tions. 

By instruction 15 given on behalf of the detendant, the 
* jury were instructed that unless they should find th:.t Planters 
Avenue “as a street, extended across the right of way of the 
defendant at the time of the injury complained of, you will 
have no right to consider the question as to Wether or not tne 
bell was rung or the whistle blown on this engine." 

The giving of this instruction Was erroneous, for the 
reason that the evidence in this case discloses that people fre- 
quently crossed defendant's right of way at the point where plaint 
iff was injured, and that school-children, in going to and from 
the schools, frequently crossed the same at this point, and that 
these matters were matters of common Imowledjse and were known to 
the defendant and to its servants. It was therefore a question 
for the jury as to whether or not it was the duty of the defen- 
dant company to give warning of the approach of its engine by 
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oy Yinging the bell or sounding tae whistle, especially in -riev 
of the fact that there was evidence in the record tending to 

show willful end wanton conduct on the part of defendant's agents 
in the operation of said engine. 

In defendant's instruction 21 the jury were told that be-~ 
fore the plaintiff could recover she must prove by a preponderance 
of the evidence that her injuries were the "natural, proximate 
and immediate resul% of the plaintiff's having been struck by 
the engine of the defendant.” It is strenuously insisted by 
counsel for the plaintiff that the word "immediate", as used in 
this anstruction, would have a Gairect tendence to cause the 
jury to draw the conclusion that there dould be & recovery for 
only such injuries as the evidence tended to show were at once 
apparent after the accident, and that they wonid have no right cc 
take into consideration the fact that some three or four years 
following t e injary, plaintiff sutfered from convulsions, 
provided they should find that the same were the result of said 
injury. 

Ordinarily, the word "immediate" in en instruction of this 
character, has practically the same meaning as direct or proximate. 
but we ire inclined to the opinion, and hold that in this case, 
the use of the word “immedizte”, in addition to the words 
"direct and proximate" would heve a tendency to mislead tie jury 
and the court therefore erred in giving the same. 

It 4s also contended by counsel for olaintiff that thr’, 
court erred in giving instruction 5 on behalf of the defendant. 
We have examined this instruction, and are of the opinion that 
the court did not err in giving the same. 

It is also insisted that the court erred in @iving in- 
struction numbers eight and eleven, but we are inclined to the 
Opinion that under the pleadings in this case, there was no 
reversible error in the ~iving of these instructions 


It is next contended by plaintiff that a new trial should 
g. 
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be granted for newly discovered evidence, to the effect that 

the Charles Brown is now a well verson, and that said insanity 
proceedings followed an injury fromwhich he hed fully recovered 
anda that he was only confined in the hospital for al short time. 
In view of our holding to the effect that such record is not 
admissible this assignment of error becomes unimpostant. 

It is further contended by counsel for phaintiff that he 
was deprived of an opnortunity to noll tie jury, for the alleged 
reason that the court received the verdict at from 8 to 8:15 
o’ clock in the morning, whereas court had adjourned until 8:30. 
The record discloses that the verdict was received in open court, 
and that the court convened =t 8:30;: as per order of adjournment. 
Records of courts import verity and cannot be disputed by 
ex“parte affidavits on & motion for a new trial. Vol. 7°R.C.L. 
B@18; Street R. R. Co. vs. Morrison, 160 I1l. pn. 288-290/ 
Roche vs. Beldam 119 Ill. 320-325; Nicholson v. Loeif,253 Ill. 
pp. 526-527. 

It is further contended by counsel for the plaintiff that 
counsel representing the defendant was unfa&# in his methods of 
cross-examination and otherwise in the trial of said cause. 

We have examined the record in this connection «nd are of the on- 
inion that counsel for defendant did so offend, but the record 
also discloses that counsel for plaintiff was guilty of similar 
conduct, though possibly not to the same extent. Before counsel 
can compjain ef matters of this character, he mst see to it 

that his own conduct is not subje@é to Bike criticism. Maxwell 
ve Durkin, 185 I11. 546-547; Brant v. C. & A. R. Co, 294 Ill. 
ppl 606-621; Purintun v. Belt R. Co., 204 App. pp. 382-392. 


For the reasons above set forth, the judgment @¥ the 


trial court will be reversed and the cause will be remanded. 
Reversed and Remanded. 


Not to be reported. 
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Term No.4é. Agenda No.5l. 
£ ra ine 
ve Appellate Court off Illinois. 
suk 7 y é a abs 
) Fourth Di q \ 
wy fl OcHone Tern/, 
ee ee 
Geer) v2 2 of 
Josephine Oulvey, ) 
Appellee. 
vs ) 
) Avpeal from Circuit Court 
R.L.Spicer,Ruth u.Spicer, ) of 
John HORTON ,Julia Morton, ) Sibert County. 
Gus Dabler and Henry @. ) 
Renshaw, Trustee. ) 


appellents. 


Ominion by Bogss,J. 

On September 25th,1922 ,aonellee filed a bill in the 
Circuit Court of 8t.Clair County to foreclose a mortugage on 
certain residence proverty in the city of Bast ST.Louis. The 
Chancellor found the enuities for apnellee,and entered a decree 
6f foreclosure, To reverse said decree,an ayveal was perfected 
to this court by John Morton ans Julia Morton,who as owners of 
the premises covered by said mortgeze,were made narties defend- 
ant in said proceedings. 

On March £6th,1917,Mit.c Mrs.Spicer,being indebted to 
Henry T.Renshaw in the sum of .4,000.00,executed & promissory 
note therefor, »ayable to the order of Uenry T.Renshaw,Trustee, 
three years ater date. 4 mortsace on the real estate herein 
involved was execute. by the Syicers,the then owners of said 
premises,tq secure seid note,and said mortgage was duly re- 


corded On larch 27th,1917. On June 7th,1917,Renshaw sold and 
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delivered said note end mortgage,for a valuable consideration, 
to one Eugene Oulvey,who retained possession thereof until his 
death on August 9th,1918,when the same passed,under his will, 
to apnellee,his wife. i»nellee thereafter held possession of 
said note and mortg:ge,u»n to the time of the aij Ks bralgyel(a)ag wasabi (cp ele pty bal 
Interest was collected on said note by Eugene Oulvey during his 
life time,and after his death by anvellee,u» to iflarch 26th.1922, 

In May,191é,the Snicers sold the premises in ouestion 
to a-vsellants,for the sum of .5,200.00. In closing the trans- 
action,no money changed hands,but -* the hortons,who were hold-~ 
ing a demand note for 32,600.00, executed by J.R.Renshaw'’s sons, 
delivered the same to Renshaw as cash,and executed a note for 
$2 600.00, payable to Nenshew,and secured -:by eae mortgage on the 
premises here involved. Renshaw gave Spicer a check for $1,200.00, 
being the difference between the }4,000.00,mortgzce and the 
$5,200,00, purchase price for said premises. In the same trans- 
action,the Spicers executed a warranty deed to the »~remises,con- 
veying the same to apyrellants. 

Following this transaction,on Mey 8th,Renshaw executed 
@ release of the ‘4,000.00 mortgage,and sent the same ,together 
with the mortgage executed by anzellants,and the deed to ther 
from the Hpicers,to the *° Recorder's office of seid ~: County 
for record. A few days later,Renshaw nrocured a certificate of 
title from an abstract company,which he exhibited to lf{s.Morton, 
Showing the title to said »remises in the Mortons,subject only 
to their mortgage of (2,600.00. Renshaw kept the interest paid to 
Oulvey @n the $4,000.00,until iferch,1922. Thereafter the firm 
of J.\/.Rensheuw's Sons became inslovent. 

The record discloses that Mrs.Morton knew at the time 
of purchasing the property in cuestion that it was ineumbered. Both 
Spicer and lirs.Mortcn testified,in effect,that the 4,000.00 


mortgase was to be paid off and released so that the deed from the 
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Soicers to tie ilortons would convey the piroverty free and clear of 
a11 incumbrances;that Renshaw was to attend to the matter of free- 
ing the property from said incumbrance. The evidence further show. 
that Lugene Oulvey,the owner and assignee of the .j4,000.00 note 
and mortgage,hed no knowledge whatever of the sale of the mort- 
gaged property to the Ifortons,and likewise had no knowledge of 

the release of the (4,000.00 mortgage by Renshaw. 

The main defense urged by counsel for arv,ellants 
against the foreclosure of said mortgage or trust deed,is that 
Eugene Oulvey failed to record an assignment of said mortgage, 
and likewise failed to notify the .eakers of said note and mort- 
gage of such assignment, It is urged that neither the wurchasers 
nor the Spicers,the mortgagors who.sold said »roverty,hed any 
knowledge of the éssignment of said note and mortgase,and that 
Since said mortgage was in favor of Henry T.Renshaw, Trustee ,his 
release thereof would be binding;that the vosition of s ellents 
in the transaction is that or innocent »surchusers for value,and 
that they are entitled to »nrotection in a court of enuity,as age 
aisnt the claim of the assignee of seid note who failed to record 
an assignment of ssid mortsage or to give actual notice thereof 
to said mortragrars. 

The first cuestion to be detirmined is as to whether 
Renshaw was the egent of Oulvey,the holder of said note and mort- 
gase,in receiving payment thereof and in releasing seid mortgage 
of record. 

The Law is that a wervson is not bound by the act of 
another who essumes to act for him and in his beheif,where he has 
neither suthorized the assumed agent to do the act,nor conferred 
apparent authority noon him. Fortune v. Stockton,182 111.454-458; 
Ortneier v. Ivory,208 111.557-581;Stiger v. Bent , 111.111, 52 -057; 
Insurance Co.v.Didridge,1l02 U.S. 545. 

The record in this case wholly fails to disclose that 
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Renshaw was the actual agent of Ou.ivey,the holder of said note; 
neither does it disclose a relation between said perties from 
which it could be legelly implied thet he was such agent with 
authorityto receive payment of said note and to release the mort- 


sage securing the same. ‘ie inere fact that Oulvey purchased 


ssid 
note and took an assigninent thereof,carried with it no 


authority to nenshaw to collect the »rincipal thereon,especially 
in view of the fact that said note and mortgage were in the »o- 
ssession of Oulvey. 

Tne next question to be detirmined on this record is 
as to Whetser or not the Mortons were innocent purchasers for 
value,so :s to enable them to hola said premises free and clear 
of said mortgase indebtedness. To this point,counsel representing 
the respective pverties direct their inmsin arguments. Counsel for 
apvellanits,in order to sustcin their contenti.n that appvellants 
were innocent »urchsasers,cite 2 line of euthorities holding that 
the assignee of a mortgage takes the same subject to all defenses 
which could be meintained by the mortgagors against the mortga 
exsisting at the time of the assignment of the mortgage. Counse. 
for appellee do not cuestion the soundness of the holding in thes. 
,cases,but contend that the facts in the »resent case do not bring 
it within the »rincivle laid dowm in the cases cited..\’e are in~ 
Mieco the o»ninion tnat this »oint is t.ell taken. The record 
here fails to disclose any defense exsisting in favor of the 
mortsasors in said mortcaze at the time the note and mortgage in 
question was ussigned to Oulvey,but asefer as the record discloses, 
ssid not and mortgage was a valida end subsisting lien against 
seid »vremises for the full amount thereof. The doctrine that the 
assignee takes the note subject to all defenses in favor of the 
mortsagor therefore does not anply to this case. 

‘hile apvellant Jchn Morton testified that he had no 
actuyl notice of the exsistence of said mortgage,he hud construct- 
ive notice thereof,as said mortge.;c was a matter of record. 
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Renshaw was the actual agent of Ou.vey,the holder of said note; 
neither does it disclose a relation between said verties from 
Which it could be legelly implied that he was such agent with 
authorityto receive payment of said note and to release the mort- 
ae securing the same. Tue mere fact that Oulvey purchased 
=e 
ote end took an assigniaent thereof,carried with it no 

authority to xenshaw to collect the »rincipal thereon,especially 
in view of the fact that said note and mortgege were in the »o- 
ssession of Oulvey. 

Tne next question to be detirmined on this record is 
as to whetner or not the Mortons were innocent purchasers for 
value,so <s to enable them to hola said premises free and clear 
of said mortgage indebtedness. To this point,counsel revresenting 
the respective perties direct their main arguments. Counsel for 
appellants,in order to sustzin their contenti.n that appvellants 
were innocent »purchasers,cite 2 line of euthorities holding that 
the assignee of a mortgage takes the same subject to all defenses 
Which could be maintained by the mortgagors against the mortgage, 
exsisting at the time of the assignment of the mortgege. Counsel 
for appellee do not cuestion the soundness of the holding in thes. 
cases,but contend that the facts in the »resent case do not bring 
it within the »rineinle leid dowm in the cases cited. ‘’e are in- 
cline/to the o»inion taat this »oint is sell taken. The record 
here fails to disclose any defense exsisting in favor of the 
mortsacors in said mortsase at the time the note and mortgage in 
guestion was ussigned to Oulvey,but asefer as the record discloses. 
said not and mortgage was a valia end subsisting lien against 
said premises for the full amount thereof. The doctrine that the 
assignee takes the note subject to all defenses in favor of the 
mortsagor therefore does not anply to this case. 

‘hile apvellant Jchn Morton testified that he had no 
actunl notice of the exsistence of said mortgage,he had construct- 
ive notice thereof,as said mortgu,.c was a matter of record. 
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AS nerebefore stated,lirs. Morton hud actual knowledge 
thereor.This being true,it was their duty,as purchasers of suid 
vremises and having knowledge thet they were subjet to a mort- 
gage indebtedness,to reauire that such note «nd mortgage be 
satisfied before consuumating said transaction bythe payment 
of the purchase money. 

The law further is that peyment to a trustee of a note 
secured by trust deed in which he is the trustee,is not to be 
presumed to be with the authority of the owner thereof,unless 
such trustee at the tine is in possession of the same. Stiger 
ve. Bent ,supra,oo7;Fortune v. Stockton,supra 461;Ortneier v. 
Ivory,supra,581. In Stiger v. Bent,suyra,the court at page 338 
says: "Where the agent has the possession of the promissory 
note after due,it may be inferred that he has authority to re- 
ceive payment of it,but the burden is on the debtor who makes 
payment to the agent,relying upon such inference,to show that 
the promissory note was in his possession when the payment was 


a 


maée.(Williams v.Welker,2 Sandf. Ch.325;Haines v. Pahlman,25 
N. 3.0179; Sai th v. iidd,68 N Y. 150;Jones on Mortgases,cd.ed. 
sec.964.). The fact that the note was neither surrendered nor 
offered to be surrendered,under the circumstances, is »rima 
facia evidence that he did not then have it. Heuse v. Conisby, 
1 Ch.Cases,93,---and see litte ruling,in princivle,by this court 
in U,cas et.al. veilarris,70 Ill. 169;Mayo v lioore ,id.428 sheohane 
Ve smith,et.el.97 14.156." And in Fortune v. Stockton,supra,the 
court at page 461,in discussing this duestion,says: 

"It is practically the universal ‘custom to take up and 
cancel notes when they ure paid,and for one who is authorized 
to collect,to have possession of the notes and be able to surrend- 
er them. Adais did not ‘have possession of these notes,and we 
think it has uniformily been considered,under like circumstances, 


that there is no anpesrance of authority to make the collection. 


there an agent has possession of « note tnat is due, 
5. 
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it may be inferred that he has authority tu receive payment of it, 
but such an enthotrity could not be inferred from that fact in 

a case like this,where the paper was not due. Where a trustee re- 
leases a trust deed and receives payment of the debt without 
actual authority and without producing the securities,ite party 
paying has notice of the want of »ower in the trustee. (Cooley v. 
Willard, 64 Til. 68; Stiger v. Bent, 111 td. 528.) The inference 
of suthority to receive payment arising from the possession of 
the securities is founced u:on such possession,and it does not 
exsist without possession. 1 Am. & ing. Eneyc. of Law,(2edsed.) 
OZ. 

A point was mede by counsel: for arx,ellants that the ceases 
referred to were cases to where the »arty to whom the payment 
was made was merely a trustee,and that the note secured by the 
trust deed was not by its terms »ayable to him,aW in the case at 
bar. ve do not understand that the rule that the »urchaser must 
see to it that the »arty assuming to collect the mortgage in- 
debtedness shall have w»ower so to do,is confine, to thet line 
of acses. In Keohane v. Smith,97 Ill. 156,tne court had under 
consideretion a mortsase mice directly to the payee of the note, 
and which said note he had assigned snd delivered,together with 
‘the mortgage securing the same.,to a purcheser for value. In dis- 
cussing the same,the cov.t says,page 159: 

The note of Sullivan to xunyan was © negotiable instru- 
ment ,under our statute. It wes for a definite sum,was payable 
absolutely on a day nemed,and was not devendent upon any conting- 
ency,cithcr in regard to the event or the fund out of which nay- 
ment was to be made,or us to the party by or to whom payment was 
to be made. These are cualities of negotiable »ever both at com- 
mon law and under our statute. The assignment of the note by the 
yayee to complainant was an assignment in ecuity of the mortgage 
by which it was secured. Complainent became the bona fide 
assignee and holder of tne note,for value,longs before maturity, 
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and as to her Sullivan could maks no defense,either at law or 

in equity.:He knew his note was outstanding ,and if he peid it 

to a-purty not the holder,it was at his own risk as to whether 
such narty would apply the money in payment of his outstanding 
note, Smith had natice of the same facts before he effected the 
loan on the Same property for his principal, the owner of the 
indebtedness secured. He hed actual notice of the exsistence of 
the mortgage,and that it was on record. It described the note, 
and from the description contained in the mortgage he must be 
held to have had notice that the note secured was not due. 
Bling negotiable peper,he must heve known it might ‘be assigned 
in the usual course of business,and might then be in the nands 
of an innocent holder for value. Under the circumstances it was 
his duty to have informed himself whether the outstanding note 
the mortgage secured had in fact been ynaid. Not to do so made it 
possible for the mortgagee to practice a fraud on the assignee 
of the note." 

It would therefore seem to follow from a consideration 
of the cases cited that it was the duty of appellants to see to 
it thet Renshaw,in receiving payment of said note and in releas- 
ing said mortgage,had either actual or implied authority so to do. 
Having faileca to do this,they must surfer the loss incident there- 
toe 

ye. 

It should »é further, observed that anpellants made no 

A. 
examination of the records concerning this property before surrend- 
ering the Renshaw note and executing the mortgage to him for 
922,600.00. The certificate of title secured by Renshaw, showing 
the property free and clear of incumbrance,excent the mortgage for 
$2,600.00,was not exhibited to amellants for several days after 
they had paid the consideration for said premises. The release of 
the mortgage held by Oulvey was not recorded until the next day 
after the Mortons hud parted with the consideration for tho prem- 
ises. It therefore follows that this case does not come within the 
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rule that innocent purchasers,relvying on tie public records,shali 
be protected. 

This is a case where one of two innocent varties must 
suffer a loss,and following the rule laid down in Anderson v. 
Ware,sujre,that"where one of two imnocent persons must suifer 
loss,he who by his negligent conduct mede it »ossible for the 
loss to occur must bear it," :we hold that the neglisence of 
appellants in paying for the premises in cuestion without a 
surrender and satisfaction of the note and mortgage outstending, 
requires that the loss incident thereto be borne by them. 

For the reasons above set forth,the judvenment of the 
trial court will be aftirmed. 


Jud; nent affirmed. 


not to be revorted. 
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operation of appellants train. The second count charges appellant with | 
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Appellant. : 


BOGGS, Je = This is an appeal from a judgment for ten thousand 
dollars ($10,000.00) rendered in the Circuit Court of Madison County | 
against appellant, in favor of appellee as administratrix of the Estate 
of her husband, Thomas W. Naylor, deceased. 

The declaration consists of three original end one 


additional counts. The first count charges general negligence in the 


negligence in the operation of its said train across McGowan Crossing 
at a high and dangerous rate of speed. The third count charges neg- 
ligence in failing to give reasonable warning of the approach of said 
train to said crossing. The additional count charges that appellants 
negligently caused and permitted a bank of earth ten feet in height 


with weeds thereon three feet in height, to be and remain within and on 


the south side of its right of way immediately east of said crossing, and | 


thet the same obstructed the view of persons traveling on the highway, 
approaching from the south. 

To said declaration appellant filed a plea of the gen- 
eral issue, and a special plea averring that McGowan Crossing is under 
the jurisdiction of the Public Utilities Commission, and that said 


Commission by a general order designated this particular crossing as 
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extra hazardous, and directed the placing of "Stop" signs on each 
side thereof; that these signs had heen placed by the Highway Com- 
missioner as directed by said order; that the occupants of said auto- 
mobile violated the statute in approaching said crossing, and driving 
past the said "Stop" sign without bringing their automobile to a full 
stop before they proceeded over said crossing and that such failure was 
the direct cause of the injury and death complained o& in the declaration. 

The cause was tried, resulting in a verdict and judgment 
as above set forth. 

It is first contended by counsel for appellant that the 
Court erred in refusing its motion for a directed verdict, made at the 
close of appellee's evidence and then again at the close of all the 
evidence, it being the contention of counsel that the evidence wholly 
fails to support the allegation of due care on the part of appellee's 
intestate just prior to and at the time of the accident, and also that 
the evidence wholly fails to support the charge of negligence set forth 
in any of the counts of said declaration. 

The record discloses that at about 5315 on the morning 
of September 18th, 1922, appellee's intestate, with his son George W. 
Naylor, and a man by the name of Peterman, left the village of Troy in 
a Ford sedan owned by appellee. The son, Goerge W. Naylor, was driving. 
The occupants of said automobile were all employed in a coal mine near 
Bdwardsville, and were on their way to their work at the time of said 
accident. The public highway on which they were driving runs north and 
south, and is crossed by appellant's single track railway, which at this 
point runs in a north-easterly and southwesterly direction, at an angle 
of about 58 degrees with said highway. 

On the day in question, an electric train appellant's, 
consisting of a motor car and two sleepers, and running in a north- 
eaterly direction, Boa ided with the automobile in question, at this 
erossing; said collision resulting in the death of all the occupants 
of said automobile. The only eye witness to the accident was the motor- 


man on appellant's train. He testified that he first saw the automob ile 
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about twenty feet south of said railroad track; that there were two 
persons sitting in the front seat, and that they were looking straight 
ahead; that the automobile was being driven at about fifteen miles 
per four; that they did not hesitate or stop before crossing the track, 


but looked up at the train just as it struck them. ‘uring his examin- 


ation, he was asked the following questions and made the following 
answeres thereto: 
"Qe Did they pay any attention to the approaching 
car so far as yould tell? 
“Ae No, not a bit. They drove straight an to the 
track. 
~ "Qe What, if anything, did they do about tne time they 
got on the track? 
"A. The two in the front seat looked up at the car. 
Looked in my direction, right quick. The train was then not 
over five or ten feet from the,. There was a collision. The 
train hit the automobile. The brakes were set and I could 
do nothing farther to avoid striking the machine. Looked like 
a Ford sedan." 
. Appellee was permitted, over the objection of appellant, 
to offer proof to the effect that both Eipel teats intestate and his son, 
George W. Naylor, were careful. The testimony in reference to appellees 
intestate was confined to his being a careful man generally, while the 
testinony with reference to George W. Naylor was that he was a careful 
boy and also a careful driver of an automobile. The Court also sus- 
tained an objection to a motion to exclude said evidence with reference 
to the careful habits of appellees intestate and his son, made after the 
testimony of said motorman had been given. “The ruling of the Court 
thereon is assigned as error. 
Where there are eye-witnesses to an injury resulting in 
the death of the injured party, the jury must then determine from the 
testimony of such witnesses, and from the facts and circumstances sur- 


rounding the injury, whether the deceased was cereful or negligent, and 
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in such cases evidence of the habits of deceased as to care and 
prudence is not admissible. C. Re Ie & Pe Rye Co. ve Clark, 108 
Ill. 113; Petro v. Hines, 299 Ill. 236-239; Ocasek v. C. C. R. Cow, 
225 App. 350. 

Counsel for Appellant contend that there should have 
been an eye-witness to the approach of the automobile for a greater 
distance back from said crossing. We hold, in view of the character 
of the testimony given by the motorman, under the authorities cited, 
the Court erred in permitting proof of the careful habits of appellees 
intestate and the driver of said car. 

The question then arises as to whether there is any 
competent afiirmative proof in the record that appellee's intestate, 
just prior to and at the time of said accident, was in the exercise of 
due care for his own safety. In this connection, counsel for appellee 
insists that appellee's intestate was the guest of his son, George 
W. Naylor, the driver of said car, and that therefore the driver's neg- 
ligence, if he were negligent, is not to be imputed to appellees intes- 
tatee 

Appellee testified that "at the time he (homas w. Naylor) 
es killed, he was working at Hometrade Mine near Edwardsville. George 
We Naylor was my son. On the morning of the accident, I saw them leave 
Troy; my son was driving the auto. My husband sat in the back seat; he 
could not drive an automobile on account of his hand. It was my auto- 
mobile." She further testified that her husband "had been workings in 
the Hometrade Mine about two weeks; went back and forth by auto." 

While the evidence does not disclose the age of Georse 
We Naylor, the only conclusion legitimately to be drawn from the evi- 
dence is that, at and prior to the time in question, he was living in 
the Hote of his father and mother, and that the car in question was be- 
ing used by him and his father in going to and from their work in saie 
mine. It would therefore follow that Thomas W. Naylor was not the 
cuest of his son, and the doctrine contended for would not be applicable 


to this case. 
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With the evidence of due care out of the record, 
there is no evidence with reference to what took place just prior to 
and at the time of the accident, except the testimony of said motor-= 
man and the facts and circumstances surrounding the transaction, as 
shown by the evidence, 

In this connection the proof discloses that, some 
years prior to the date of the accident, said crossing had been des-= 
ignated as an "extra hazardous crossing" by the Public Jtilities 
Commission. South of said crossing about 400 feet, on the right hand 
side of said paved road, there was a wooden post with a cross-piece 
tinereon, on which were the words "Danger. Kailroad Crossing". Then 
208 feet south of said track, on the right hand side of said road go 
ing north, there was a round enamel and steel approach sign. About 
ten or twelve feet south of the track and about two and a half feet 
north of said concrete slab was a regular "Stop" sign. All of these 
warning signals were in plain view of the driver of a car proceeding 
northward toward said crossing. 

The statute in this State provides; 

"Upon approaching any highway crossing a rail- 
road at grade the person controlling the movement 
of any self-propelled vehicle shall reduce the 
speed of such vehicle to a rate of speed not to 
exceed ten (10) miles per hour. At all grade 
crossings at which "stop" signs are placed the 
person controlling the movement of any self-pro- 
pelled vehicle shall bring such vehicle to a full 
stop at such .'stop' sign before proceeding over the 
railroad tracks. Failure to bring such vehicle to 
a full stop at such a crossing before passing over 
the tracks of the railroad, as herein provided, shall 
be deemed a misdemeanor,” etc. 

Sec. 145b, Chapter 121, Smith's “ev. State. Ill. 1921. 


The record discloses tha, notwithstanding all these 
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warning signs, the driver of said car proceeded past said "Stop" 
sign in direct violation of said statute, at the rate of fifteen 
miles per hour, 

Where the proof discloses that a vehicle in which 
several persons are riding was, at the time of an accident, being 
driven in violation of law, a presumption arises that all the oc- 
cupants were guilty of ngligence, and if the proof further shows 
that such negligence was the proximate cause of the injury, it will 


defeat a right of recovery. ‘lynn v. C. Ce. Ry. Co., 250 I11. 460- 


465. The law further is that an occupant of an automobile, although 
not driving the same, has still the duty of exercising due care for 
his own safety. Frederick v. C. C. Rye Cow, 208 App. 172-177; Vanek 
ve C. C, Ry. So., 210 App. 149; Opp v. Pryor, 294 Ill. 538-547. Be- 
fore there can be a right of recovery, there must be affirmative proof 
in support of the allegation~ of due care. Beidler v. Bradshaw, 200 
1d, 425; Wilson v. I. 6. Ro Re Gow, 210 I1k. 605; Nuner v. C. C. G. 

& St. Le Re Cow, 261 Ill. 505-508; C. Co. ©. & St. Le Re CO, ve Sparks, 
122 Appe 400-404; Snodgrass v. Wilson, 206 App. 4253; Kennedy ve Ae Be 
& Ste Le Cow, 180 Appe 146-149. The same rule applies to an invited 
guest. Opp v. Pryor. supra, 547; Fredericks ve Ce Ce Re Cow, supra,177e 

We are therefore of the opinion, and hold that the 
evidence fails to show that appellee's intestate was in the exercise of 
due care for his own safety just prior to and at the time of the acci- 
dent. 

It is next contended by counsel for appellant that the 
evidence in the record wholly fails to support the charge of negligence 
set up in any of the counts of appellees declaration. 

With reference to the speed of said train, the wit- 
nesses on the part of appellee placed the speed at from twenty five to 
thirty-five miles per hour. The witnesses on the part of appellant 
made a somewhat lower estimate. 

The evidence of all these witnesses, in so far as they 
testified in that connection, was to the effect that said train was 


being operated on schedule time at about its usual speed, The proof 
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therefore fails to support the count charging that said train was being 
operated at a high and dangerous rate of speed. 

With reference to whether a reasonable warning was 
given of the approach of said train, some fourteen witnesses on the 
part of appellant testified positively that the whistle was sounded. 
The greater number of them testified that the reguler crossing sig- 
nals were given. Appellee's witnesses testified in reference thereto 
as follows: 

Donald Warnock, a passenger on said train, testified 
on cross-examination that he had "no recollection as to whether any 
signals were given. Did'nt pay any attention if any were given. " 

This witness also testified that he had been reading, and that the 

first thing that attracted his attention was the setting of the brakes 
on the car, which occurred ayeie fifty fect before it reached the 
crossing. Jasper Johnson was not asked with reference to the signals 

on direct examination, but on cross-examination testified without 
objection, "When I heard the whistle blowing we were approaching the 
erossing--***** It was the ordinary ahistle of the car, loud enough to 
be heard." He Ae Durer o n cross-examination testified, "I notieed 

the whistle blowing; started blowing the whistle something like a 
quarter of a mile from the crossing, at a whistle post beyond the curve, 
fifteen or seventeen pole lengths from the crossing. The blew the whistle 
four times, two medium length blasts at intervals, then they blew a short 
one, then one long, equally as long as the first two." John Teherington, 
a farmer residing near said crossing, was not asked with reference to 

the signals on direct examination, but on being made a witness for 
appellant testifeid, " I did not see the train, but heard the whistle 
and judging from hearing the whistle, about the regular place for the 
erossing; heard the rumbling noise of the approaching train, then heard 
the whistle.” 

These are all of the witnesses on the part of appellee 
who t estified with reference to the blowing of the wwhistle. All 


of them testified that the whistle was blown except Warnock, and he 
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testified that he paid no atte tion to the signals and did not 
attempt to say what took place just prior to and at the time of 
the accident. The record also discloses that there was a erossing 
bell at said crossing, and practically all the witnesses who tes- 
tified in connection therewith, testified that said bel! was oper- 
ating at the time in question. 

We are therefore of the opinion, and hold that the 
record discloses that reasonable warning was given of the approach 
of said train, and that the evidence fails to support the third 
count of appellee's declaration. 

On the fourth or additional count, the record dis- 
closes that there is an embankment about eight or ten feetin 
height upon the right of way, but an examination of the evidence 
in the record will disclose that the embankment was not the prox- 
imate cause of the injury in question, as the evidence discloses 
that the driver of an automobile, when opposite said stop sign, 
could see down said track 1000 to 1400 feet. 

In Easley, Admx., v. Jackson, Receiver, 212 App. 642, 
this Court held that where there were signs indicating the presence 
of a railroad crossing which could have been seen for some distance 
along the line of travel by the occupants of an automobile arproach- 
ing the railwey crossing, it cannot be said that weeds on the right 
of way were the proximate cause of the collision. 

Other errors were assigned on the record, but in our 
view of the case it is not necessary to discuss the sane. 

For the reasons above set forth, the judgment of the 
trial court will be reversed. We find as the ultinate facts in the 
case to be incorporated as a part of the judgment, that the evidence 
fails to prove that appellee's intestate was in the exercise of due 
care for his own safety just prior to and at the time of the accident, 
and that it also fails to prove that the appellant railway company 
was guilty of negligence as charged in any of the counts of appellee's 


declaration, which proximately contributed to the injury in question. 
Judgment reversed, with finding of fact. 


Not to be reported. 
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Opinion by Higbee, J. 


Upon trial before a jury in the county court of Frenklin 
caounty,plaintiffs in error were found guilty under an informatior 
of oné.count charging that on November 3, 1922 in said Franklin 
county they did “unlawfully have and possess intoxicating 
liquor, contrary to form of the statute” etc. This writ was sue’ 
out to reverse the judgment entered ontthat verdict. 

The first ground urged for a reversal of the judgment is 
that the court exroneously permitted officers to testify as to 
what they found upon a search of plaintiffs in error's premises. 
It is claimed that the search warrant under which the search was 
medecwas irregularly issued and was not rogular in form and that 
it should have been quashed by the court. It appears to gH 
from an inspection of the complaint for search warrant and the 
warrant itself that they were sufficient to warrant the search 
but waiving that, the record does not show that plaintiffs in error 


made any preliminary motion that the court investigate the 
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regularity of the search warrant, or the legality of the seizure 
of the property, or that the court ordered thepronerty, claimed 
to have been ittegally seized returned to them. In the cases of 
People ¥, Mosley and People v,Cummings, decided by this court, 
in which opinions are filed at the present term, it was decided 
that in the absence of such preliminary motions of objections 
made before the trial, evidence obtained by the officers without 
any search Warrant was properly admitted. Following the rule laid 
down in those cases we hold that even though the search warrant in 
this case may not have been regular, yet evidence obtained thereewnc«; 
under was properly admitted bécause no objections thereto was made 
before the trial. 

It is also urged that the information is insufficient and 
that the court erroneously overruled the motion to quash the same. 
The information is substantially the same as the informations in 
the ceases of People v. Mosley; Feople v. Smith; People v, Cummings; 
Poeple v. Martin and People v. Moore, decided at the present 
tearm of this court. The same criticism is made of this information 
as was made of the information in each of the above mentioned 
cases. We held those informations were sufficient and those deci-~ 
sions must control in this case. We therefore hold the trial 
court did not err in overruling the motion to quash. The verdict 
in the case was warranted by the proof and the jury fplly and acc- 
urately instructed as to the law. 


The judgment of the court below is accordingly affirmed.e. 


Vy resonzen/ \\A | 
f Not to be reported. »} 








at Pao i: 
etuutee eft to yhitegef edt xo sionals ott to. gt Bae 






bemiafo ,yitecorcedd bexebto desro9 ont dads "0 cteteqotg 






to geaso. odt al mond of honumter Boxtog Vilspott seed 






ay ou hf 


ee ,ttvoo aint yd bohioes Per LauaT) » ¥ eidoet ‘bas yoleom 








bobtoob aaw ti uted tregonq edt te bolt BX eno token . 



















i amnoitostda to anotton yrentet fore owe &6 epnonds ou 
ae dort tw arvoaktto eat yd honiatdo, oosebive Latet edd © 
ips hisl otis eit . metbvioLLo% beds imbs tiseqorg, ea duertow 1 
: nt tuatiaw forsee edd ‘dguodt seve tadd Blog ow ubaso odo 
: of} pe oemorcontt homtietdo poitobive toy aT aees. sya ‘Sven tou ‘pent 


a 2 eban saw. oteradt encitosido on sansong. bot inbe era 


tmeaetg ot ds beblood  evooll av eigoat § Boe niteaMt . 
noivesiotnt eidt to shen at matokdbxo. otiea exftl “atti09 aldd 
Hoo ttn svods sit to dose mi. rataaareeiict oxtt io: ® 
toed avont Sua tastotiine eter itameotet euodt ited ol 
Bi ; inkxt, edt SLod axotoredtt of 2 9250 eidd’ ot Loxtaos Fess 


4 i ieee ad? sasisp ot igoaidont ody jek Leta Mo rE: farsa ton ‘tb te 
me: 

~ooe San yiigt yint edd So's toorq si ve sotnencew Bow ease 
«wal onit ot ag petoued act 

shomritte vigntbitoosa ek woled #109 orit to tuba ea 


a me 
\f0% SORTA 


qudiae, 
ey, ay aaa _feetlan at, 


tin 


QDA5I.A. 62 ree 
APPELLATE COURT, 
STATE OF IiLINOIS. 


Ahk Garete (0, 1492L4, 


OCTOBER TH BRM-AD. 1923. 


_ FOURTH DISTRICT 








Me ERotie of the ce 
State of Illinois. 
Defendant in Error. 
VSe 
of 


Icy Cummings 


J 
) 
) 
) 
) 
Error to the County Court 
) 
) 
! Saline County. 


Plaintiff in Error 
Opinion by Highee,Jd. 


Plaintiif in Error was tried and convicted under an informat- 
ion which eharged that on December c6th.1922,at and within the 
County of Saline in the State of Illinois he "unlawfully then 
and there possess intoxicating liquor in violation of the 
Illinois Prohibition Act,contrary to the Statute in such case 
made and provided,and against the »eace and dignity of the same 
veople of the State of Illinois" 

It is urged by Plaintiff in Error that the information does 
not ‘charge the commission of a criminal offense,and that the 
Court erred in overruling a motion to ques the same. This in- 

> 
ofrmation is in substantially the same language as the informations 


in the cases of the People vs Ceorge Mosley,and People vs 
Otis Snith,in which opinions have been heretofore filed by this 
Court at the present term. The same criticism was made to the in- 


‘ : + Bae 2 4 this Gare 
formation in each of those cases,as is made in #usS © - 
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The informations were held sufficient in those cases,and what was 
there said by this Court must control in this case,and we there- 
fore hold this information sufficient. It is insisted that the 


jury was not drawn or selected in the manner required by the Statut 


and that the judgement ghoul. be reversed because the Court 
overruled a motion to quash the venire and the return thereon. 

The record shows that the jury was secured to try the case before 
plaintiff in error had exhausted his »remptory challanges. The 
sane objection is urged to the drawing and selecting of a jury 

in this case as was urged in the case of the People vs Otis Smit? 
Supra. In that case we held that this objection to the jury was 
not well taken and we :mst also so holé in this case. The Court 
admitted in evidence over objection of plaintiff in error a half 
gallon glass can containing what was claimed to be intoxicating 
licuor,obtained by the officers from the possession of pleintat: 
in error. It is urged that the admission of this exhibit was 

error because it was not shown that the game was obtained by mean: 
of a legal search warrant. The record does not show that plaintiff 
in error made any preliminary motion that the Court require this 
property to be returned to him or that he moved the Court to make 
an investigation and order the »ronerty returned if it was found 
that the sane h ad been illegally seized. ‘Je held in the case of 


Peonle vs ‘illic. H.Martin{opinion filed at this term)that 
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vnier such conditions such. evidence is properiy eamissidie. 


It is also contended that the Court committed error in gtvine 
defendant in error's sixth instruction. This was an instruction 
advising tie jury as to what constitutes circumstantial evidence 
and states that the same is sufficient to convict if it satis-~ 
fied the jury of the guilt of the defendant beyond a reasonable 
doubt;that the law demands,a conviction whereever there is suf- 
ficient legal evidence to show the defendant's quae rapevend a 
reasonable doubt,and that circumstantial evidence is legal evi- 


dence. This instruction is not subject to the criticism made 


that it directs a verdict without requiring sufficient proof or 


the facts and circumstances pointing to the guilt of the defenda : 


The information is sufficient,the proof warranted the verdict 
of guilty,and no reversible error aypears in the record. 


THE JUDGDMUNT IS THERETO A FIRUED. 
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This is an action brought by appellee to recover damages for 
personal injuries sustained by her in a collision between an elec- 
tric passenger car in which she was riding and a work car, both 
controlled by appellant, on May 13, 1922. Appellee at that time 
lived at Granite City and was on her way to visit her parents in 
Cullinsville. The collision occurred between Kast St. Louis and 
Collinsville near "Smith's Mound Park." Appellee testified that 
the first thing she remembered after the accident was that two men 
picked her up from the aisle of the coach and helped her from the 
car; that her dress was torn down the middle and on both sides; 
that aftér standing at the scene of the accident for a short time, 
& passerby took her in his sedan car to her mother's in Collins- 
ville; that Dr. Harrison was called as soon as she arrived at her 
mothers; that she was then quite hysterical; that her only visibla 
Signs of any injury were a contussion of the left knee and a cut 
on her upper lip and near her left eye; that at the time she was 
suffering no pain but later in the evening her shoulder, arm, hip 


and back began to ache; that Dr. Harrison called again the next 
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Gay and she went to his office after that. She further testified 
that she returned to her home in Granite City in about two weeks; 
that she suffered with her back and hip and had night sweats and 
headaches and was unable to do any of her household work; that 

she also suffered with dizziness; that her menstrual periods were 
very irregular, and that after her return to her home she consult-~ 
ed Dr. W. H. Grayson from whom she was still taking treatment. 

When the case was called for trial appellant applied for a 
continuance on the ground of the absence of the above mentioned 
Dr. M. W. Harrison. The affidavit upon which the motion was based. 
stated in substance that the doctor had been called to attend appel- 
lee at the place in Coliinsville where she was taken after receiv-- 
ing her injuries, and carefully examined her; that he found a con- 
tused knee and severe bruises on her left arm and a cut lower lip; 
that there were no fractured bones; that her injuries were super- 
ficial and not serious; that she was not seriously or permanently 
injured; that he examined appellee on different occasions between 
May 13 and May 26; that on the later date she had practically re- 
covered from such superficial injuries, and that in his opinion as 
& physician she was not seriously or permanently injured; that the 
2ffiant was sick in bed and could not be present in court. Appelles 
admitted that this witness, if present would festity as stated in 
the affidavit to the facts concerning the condition of appellee and 
the court denied the motion for a continuance. In our opinion this 
action of the court was not reversible error. 

It is alleged in the declaration that appellee was thrown with 
great force and violence to and against the floor of the car; that 
her left knee, hands, arms and shoulders were greatly cut, strained, 
bruised and permanently injured; her upper lip cut, bruised and in- 


jured; her back wrenched, strained and permanently weakened and in- 
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jured; her eyes permanently weakened and injured; that her men- 
stration periods became irregular and so remained; her stomach 

so injured as to cause her indigestion and pain; her nervous 

system so injured as to render hor unfit to perform her house- 

hold duties and affairs; her clothing torn and ruined, and that 

she was otherwiso preatly and permanently injured internally and 
externally, etc. Appellee called Dr. William J. Grayson as a wit- 
ness in her behalf. Dr. Grayson testified that he was salled tc 
attend appellee in the latter part of May, 1922; that he mace a 
thorough physical oxamination of her and found that che was then 
suffering from very severe shock, was vary ne:vous, was suffering 
from falling of the womb, and that he found a prolapsed uterus and 
@ small ovarian gr@wth, This witness further testified that he did 
not know how long this condition had existed. Attorneys for appell- 
ee then stated to this doctor a hypothetical question describing 
the collision, appellec's actions and complaints and purporting to 
contain all the contentions of appellee and then asked the witness 
to what he would attribute the falled womb and tho night sweats, 
the ovarian trouble and the headaches and dizziness. The witness 
was permitted to answer this question over the objection of appell- 
ant and stated that the natural conclusion would be that these con- 
ditions resulted from the collision. ‘There was a.conflict in the 
evidence as to whether or not appelloe was injured in this manner 
by the collision. Her physician stated he “<id not know how long 
these ailments had existed and thore was some evidence tending to 
show that the injuries sustained by her were quite superficial. 

Ths questien as.to whether or not the conditions testified to by 
appellee and her physician vere caused by the accident, was the 
ultimate fact which the jury had to determing. This physician 


was not asked whether these conditions could have resulted from 


ahi 


dosmaza ios erent ree OG bar sedaryercah 


wena “age 
ASOT 


aries Bes MOY rer 
nd Gebtae Ra Gil S, 
“Shim eo dade (Ske galt to Prag 40 
ius €o% edo tedt beset bas sed To: act tentnaxe ae 
el gente, ew: 2700 lem YTey Baw: aon oxeved "COV. noms 
bith er tote beearlotg, a Snot od tant bao | . dow: edd ‘to ante 
ok b of: tadt waltisest “rode tat -agondtm: erat ‘ator wal revo 
~Lieqqe sot -ayornottd* Jbotaixe: bad wattthace ald. anol. sno 9 
peter on: iA nctdadup, Inolveategel screen ely as eee 
ot gui tacd sng fins adatelqmeo, bia aco ties otoetreqga «note 
auoatin, ont Beulcte-cend. bao wodladge to ano iinedaos edd Lh 
etaoya: tigin-edd baa doom bet fa ast etudiatia BL oc S 
apoatiw wif -esanteetS bua medoeboad. aft bh olduant may 
-Elegue: te: te tteoide. ext Tera, 1ePPeoly: Bi AT: ‘sowenere¢ Bort tt 
“N00 a8edieuatinih ed Silvey aoieuienoe latuisan edt ‘fede sedate. 
oat at tolliaos: @ saw -avedt::. snolet loo echt mort for fran. 
‘onto add: nk beruiat-vaw oellocda ton to: tedtede: oh an 
qiol wo work fon “3i5 od fotate watoleydq: xeH 1-110 herd El 
Ot pul bree. éonebive ‘emo gaw onodd. Sas -potefxe: bod pihomlie 


-shotkwecie offge osow.-terl ed: Sonkatesa not tutrt ‘ont 


a: ee ane ee 
ud 7; beftitees aroltebrron.edt ton ‘to: sedtedm of. sx Neal te 


eit gfw. .dnohinos adt yk Rabueo over matobaydg. ted. dma * 
rs 
Saloneelgreiat <ondorrotted.ot bad vent edd dofaw. toak-ote 


MOuvl, bad fisest,-eves --bLiroo. ane tt broo-.a 





this accident but as to whether or not they did result from the acc-. 
ident. Under the rule as laid down by tha Supreme Oourt in the «aes 
of Kimbrough v. Chicago City Ry.» Co., 272 Ill. 71, it was reversible 
error to permit this question to be answered. 

It appears that appellee at the request of a man and woman, who 
were really representatives of appellant, accompanied them to bath- 
ing and other pleasure resorts under tho belief that they wore people 
wo were considering opening up a business in Granite City and giving 
her husband a vosition. These parties were not placed on the stand 
by appellant but it was brought eut on cross examination of appellee 
that appellee. had had photographs taken at a bathing resort and had 
participated fn arta amusements which appellant claims could not 
reasonably have been indulged in by one in her claimed physical con- 
dition. Ons of the Attorneys for appellee contended that she did 
so at the instigation of these parties who were detectives for appeli 
ant and he immediately referred to and pointed said parties out in 
the court room and asked that they be not allowed to leave, In his 
argument before the jury, said attorney for appellee referred to 
these people as detectives in very strong language, caloulated to 
create a prejudice against them. Ceunsel for appellant objected to 
said statements made to the jury concerning the persons called de- 
tectives but the court mado no ruling until after they had been re- 
peated in different forms several times, when the court sustained 
an objection and told the jury to disregard such remarks. Appellant 
cid not deny the negligence with which it was charged, nor did it 
asny that appellee received soma injury. The only question was the 
extent of her injuries and the damrges which she should be allowed. 
These remarks of counsel as to the parties called detectives, who 
were not witnesses in the case, were improper and they might woll, 
notwithstanding the final ruling of the court, have prejudiced the 
jury and influenced the amount of the verdict. 


The judgment is reversed and the cause remanded. 


Reversed and remandod. 


Not to be reportod. 
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OPINION BY HIGBEL.--J. Reon VS Rpg? 
se Meer 
This suit was commenced by a biil in chancery filed 
by appellee against appellants on the 14th day of Way, 1920. 
The bill alleged that appellants on the Srd day of April 
1918, being indebted to apvellee in the sum of {1000.00 
executed and delivered to him their promissory note of that 
date for that sum due one year after date with interest at 
the rate of 7% per annum from da ite, and providing for the 
payment of ten per cent of principal as attorneys’ fees; 
that to secure the payment of said note they executed and 
delivered to him their mortgage deed covering certain property 
therein described; that the seid principal sum of 1000.00 
together with interest thereon from the 3rd day of ‘April, 
1918 was due and unpaid, and prayed for the foreclosure of 
said mortgage. Coaaes of the note and mortgage were attached 
to the bill and the date, maturity, amount and rate per cent 
of interest corresponded with the allegations of the bill. 
On Jume 9, 1920, appellants filed an answer to the bill 
alleging that at the time of the execution of said note and 
mortgage appellee stated that the note must be executed for 
one year, but that at the expiration of the first and second 


years he would renew the same giving anpellants three years 
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in which to pay the principal stim os $1000.09, and that it 
was uncersvood they were to pay interest at the rate of 6%5s 
that apnellee retained from the $1000.00 principal, $180 

as interest thereon for three years and also retained the 
further sum of “40,00 which at that time he stated was for 
cost of abstract and attorneys fees; that appellants received 
only the sum of $780.00 and denied that any part of said 
note was due before the 3rd duy of April 1921, The answer 
further alleged that at the expiration of the first year 
appellee told appellants it was not necessary for them to 
execute & new note and that there was nothing for them to do 
until the expiration of the fuli tnree years, The answer 
further stated that there was nothing due appeilee at the 
time the bill was filed, and that he was not entitled to 
foreclose; that appellants were ignorant of the laws, usages 
and customs in such matters and understood that the papers 
executed were for the full period of three years. The 
matter was referred to a special Master in Chancery who 
filed his report on March 9, 1923. This report contained 
the Master's finding as to both facts and conclusions of law. 
“Upon the filing of the report appellants filed an amended 
answer in which they admitted they were on the 15th day of 
April 1918, indebted to appellee in the sum of $1000.00 ana 
executed and delivered to him their promissory note for 

that amount snd the mortgaze securing the same; that on 
that dete they borrowed from appellee the sum of +31000.00 
for three years with 63 interest, and that appellee then 
deducted from the amount borrowed the sum of “180.00 as 
advance interest; that unpellee represented to apnnellants 
thet the note could not be exscuted for three years, but 
would have to be made for one year and renewed at the end of 
each year, and thet ne agreed he would so renew the note so 
that the loan would extend over a period of three years; 
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that appellants were not familiar with transactions of that 
sort and relied upon apyellee's representations; that in 
addition to the $180.00 retained in advance for interest, 
appellee retained a further sum of {3100.00 which he stated 

was for Abstract fees and expenses in making the loan; 

that the rete of interest agreed upon was 6; that no rate 

of interest was inserted in the note et the time it was signed; 
that the agreement between appellants and eppellee was that 
they were to have three years in which to pay the principal 
sum of ‘1000.00; that the interest was to be 6; that appellee 
retained from the amount borrowed the sum of {3180.00 as interest 
for said three years and the further sum of $100.00 for cost 
of abstract and attorneys fees; that appellants were not 

able to read ond understand the English language, were not 
familiar with the rates and conditions of notes and mortgages 
and relied upon the statements and representations of appellee 
that the note und mortgaze would be renewed at the end of each 
yeer, and that appellant fraudulently caused the same to be 
made Ane one year and to besr interest at the rate of "6 

The answer denied that any attorneys fees were due appellee 
and that they had made default in any manner and answering 
further alleged that on the 4th day of April 1921, they tendered 
to appellee the sum of {31000.00 which had then become due, 

but he verused to accept the same and that on the 6th day 

of April 1921 the appellants paid this tender into the Circuit 
Court for appellee and that the same is now in the hands of 

the Clerk of that Court. Said amended answer denied thet 
appellee had any right to foreclose said mortgage prior to 
April 4, 1921, and also denied that appellee was entitled to 
any of the relief prayed for. At the same time appellants 
filed a cross bill setting forth substantially the same 

facts stated in the answer and praying that the note and 
mortgage be reformed according to tne facts as therein set 


% 





a 


-- 


. - ' 
‘ ‘ 
‘ 
5 i “ 
abate : Ee 
aoe A 
t 0 / 
, 
‘ ‘ ee ate yi 
‘ vo 
'‘ ! a 
. 
‘ One 
. . 
We ' 
’ +t: . 
. "srt 
. sat r 
” ° 8 : : 
< ~~ 





sy 


forth, and that comolainsnt's bill be dismissed for want of 
ecuitye The Court overruled all objections, approved and 
confirmed the Master's report and further found and decreed 
that apoellants were on April 3, 1918 indebted to apvellee 

in the sum of {$800.00 for money borrowed for which on that 
date they executed to appellee their promissory note for the 
sum of $1000.00 due one year after date with interest at the 
rate of i per annum; that appellee paid to appellants only 
the sum of 3800.00 and retained the sum of (3200.00 and that 
said sum of 3200.00 was retained to pay advanced interest, 
charges eter; that appellants have not paid to appellee said 
$800.00 or any part thereof or the interest on the same from 
the date of said loan and that there was due to oppellee 
from eppellants the principal sum of $600.00 and interest 

on the same at the rate of seven per cent per annum from 
April 3, 1918 to the date of the decree or a total of (}1099.12, 
The decree further found that by the terms of the mortgage 
appellee was entitled to recover his reasonable solicitor's 
fee, and that the sum of (3110.00 was such a fee. ‘The decree 
then ordered end adjudged that apnellants pay to cppellee 
within thirty days the sum of $1209.12 SBRSEneE iat 365.00 
costs and that in default of such payment the mortgaged »remises 
be sold. Apvellants assign many errors and appellee has 
assigned cross-errors, both sides asking thet the decree be 
reverseds We agree with the contention of the parties that 
the decree in this case should not be permitted to stand is 
it is. The pleadings above set forth at some length, indicate 
the claims of the respective parties and while there is some 
proof that the parties on both sides were misled by an agent 
or intermediary who acted as interpreter, and in u manner, 
conducted the negotiations between them, yet on the whole the 
contentions of appellants were substantially susteined by the 
evidence. The proof clearly shows that appellants only 
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- received ('800.00 at the time the loan was made; that the 
interest on the debt was paid for three years in advance and 
that it was the understanding of the parties that the loan 
was being made for a period of three years. This suit was 
commenced on May 13, 1920, nearly a year before the three 
‘years had expired, and while appellee had in his hands the 
interest on the debt for another yeer. This ts a suit in 
equity and by 211 rules of equity and in good conscience 
appellee cannot here where, the rights ef third persons have 
not intervened be permitted to maintain this suit to foreclose 
his mortgage instituted before the expiration of the time 
for which he hud been paid to let it rum and therefore before 
any default. The bill was prematurely filed and the decree 
based upon it cannot stand. ‘The amount tendered by appellants 
at the expiration of the three years and afterward, upon 
the refusal of appellee to accept it, deposited with the clerk 
of the Court, was sufficient to pay the full amount of the 
debt. The decree is accordingly reversed and the cause 
remanded with directions to the trial court to enter a decree 

,G@ismissing the original bill of complaint and directing the 
tender in the hands of the clerk of said court to be delivered 
to appellee; and further providing for the delivery of said 
note and mortgage to appellants and the release of said mortgage 


on the records und that appellee pay the costs of the suit. 


REVERSED AND REMANDED WITH DIRECTIONS. 


Not to be reported. 
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~ re OFAO 
Opinion by Higbeo, J. 
Sa OOO= =e 

Appellee, a physician, recovered a judgmont in the cirenit 
court of Hardin county against appellant for the sum of $394.50, 
for medical services, rendered one Frank Hicks, an employe of 
appellant, 

It appears from the record that said Hicks received a per- 
sonal injury on February 15, 1921, while working in the shaft at 
appellant's mine, in Pope county, Illinois and was taken to his 
home where appellee was culled by some one to attend him. Appoli- 
es decided that an immediate operation was necessary to save the 
injured man's life. He returned to his office for the necessary 
equipment and secured Dr. F. M. Fowler and Dr. J. S. Cummins to 
assist him in the operation, Upon their return to the injured 
man's home, it appears that appellant's superintendent- Wallace 
Milligan had arrived there. The superintendent testified that 
he refused to permit these doctors to perform tho operation, but 
insisted that the injured man be taken to a hospital either at 
Rosiclare, Laducah or Bvansville, and the operation there perform- 
ed, and that appellant company vould pay the expenses. Appelise 
testified that upon appellant's Superintendent objecting to the 


performance of the operation by himself and the two assistants, 
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he informed the superintendent that on account of the dondition 
of the roads and tho nature of the injuvy ho thought the injured 
man could not be taken to a hospital; that thereupon the superin- 
tendent "told him to go ahead and do the best he could and turn 
in his bill when the work was over and ho would turn it over to 
the company and sec that he got his money." In this testimony 
appellee is corroborated by the two doctors who assisted him. 

This suit was brought by appellee to recover for the perform-~ 
ance of that operation ana the attention afterwards given by him 
to the injured man. It is not denied that the superintendent had 
the authority to employ appellee for appellant nor is the reason~ 
ableness of the charge questioned, and no question is raised con- 
cerning the admissibility of evicence. The weight of the proof 
shows that appellant's supezintoendent authorized appellee to per- 
form the operation on the injuxed man. Appellant, however, con- 
tends that undor the workman's Compensation Act it had the right 
to select a physician and it was under that Act liable only for 
$200.00, as the injured person did not go to a hospital. If the 
Workman's Compensation Act applies to this case appellant is right 
in that contention since it is clear that both the supovintendent 
and the injured man were shown to have been automatically working 
under that Act. There is, however, no evidence whatever showing 
that appelles had submitted himself to the provisions of that act. 
Under such circumstances it has been ompressly held in this stato, 
that such Act does not deprive the circuit court of tne jurisdict- 
ion of an action by @ physician against an employer to recover for 
services rendered by him, at an omployei's request, to an injured 
employe, although both the omployer and employo are shown tv be 
working under the act, Hoyt v. London Guarantce & Accidout Co. 


Ltd, 22% TllL. App. 93; Edwards v. Gentraliea Coal Co. 227 Ill. App. 
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453; Augustus v. Lewis 22 Ill. App. 376. ‘The same doctrine 
is enunciated in Noer v. Jones Lumber Cu.e, 170 Wis. 419 and 
National Car Coupler Go. v. Sullivan, 73 Ind. App. 442. 

In accordance with the laws as above set forth, as applied 
to the facts in this case, the judgment of the trial court ig 


affirmed. 


Affirmed, 


Not te be reported, 
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Opinion by Higbee, J., 


Appellants own and overate at fffinghen, Illinois a 
ae iopt of photography under the mane of the Illinois College 
of Photography, sometimes designated in the record as Bissell's 
College. After the exchan-e of some correspondence appellee 
arrived at Effingham November 10, 1921 and registered as © 
student therein. He, at that time, paid $10.00 laboratory 
fee and {125.00 tuition for six months course of study. 
"Upon the register signed by appellee, appears among other things 
the following: "money poid for tuition or laboratory fee is not 
returnable at any time or under any circumstances” and also 
"the students when signing their mames in the college record 
Will conform to the rules of this institution and will be 
governed and regulated by the rules therein. "“Apnellee began 
-his work in the school on November 14, 1921, and attended about 
a week when he left for the reason as stated by him that he was 


opt of funds and he hed to go to work. He did not return until 
July 16, 1922, when with the consent of appellants he re-entered 


the school withogt any deduction for the week which he had 


alrecsdy spent there. He attended until the following October cas 
when he hed some trouble with another student which resulted in 
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a fight in one of the rooms of the college. As a result of 


- trouble he was requegted to appear before a faculty meeting 

Bb 4595 on the followins day. He a4 not attena this mooting 
for the reason as stated by him that the meeting was at 4:15 
and he had to go to work in a restaurant at 4:30. He was noti- 
fied by letter under date of October 4,that for his misconduct 
on October 2 and for his failure to appear at the faculty 
meeting on October 3,he had been suspended for a period of 

one week and was directed in that letter to appear before the 
faculty at 4:15 on October 10. He did not attend the schodt 
during this week,but worked in the restaurant where he was 
employed and went to the faculty meeting on October 10. At this 
meeting he was in effect reinstated and was told that if he 
wanted to come back and behave like a man he could do so. App- 
ellee testified that he went back to the school on October 23rd 
and later on the 25th he was told that if he would return the 
following Monday the 50th,day of October,he could start on 

the course with two other men who were going to start at that 
time;that on Saturday,he received a telegram calling him to 
St.Louis,and that he did not return to Effingham until the 
evening of November 6;that he returned to the school on the 
morning of November 7 and was there told by one of the teach- 
ers that he must get out of the building or he would have him 
thrown out;that he then went to see one of the appellants and 
was there informed that he had been suspevided,and was told to 
appear at a faculty meeting at 4:15 that afternoon which he 
did. At this faculty meeting the City Marshall appeared and 
appellee was informed that he had been suspended indefinitely. 
It is the contention of appellee that he was suspended ae 
iously and without any fault upon his part and this suit was 
brought to recover tuition and the laboratory fee which he had_ 
paid.On trial a verdict was returned by the jury in favor of 
apvellee for $200.00,but he filed a remittor of $75.00 and 
judgment was entered in his favor in the sum of $125.00,the 


amount paid by him for his tuition,not including the labora- 
tory fee. 
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The testimony in behalf offappellants us to whet actually 


hapvenec at different times covered by the evidende in some 
resvects contradicts thet of appellee, out in the main there is 
no meterial conflict except appellants contend that envellee was 


By eh a 
not suspended or expelled/ on 


seit bet yy 1922, but was simply 
told that he had been suspended until he wes ready to @fme back 
to the college and conduct himself in a gentlemanly menner 

like the students were expected to do, but that he did not 
promise to do so, lett the school snd had never returned. 

When appellee signed the register, its provisions and the 
rules and reguletions formed ané constituted the contract 
between him and appellants. Beyond any doubt anvellants had ths 
power to adost and enforce such rules as their governing body 
deemed exvedient for the sovernment of the institution end the 
courts mey not interfere with their enforcements if they d 
not violate good morals or the lew of the land, or unless 
their enforcement is from malice or improper motives other than 
the due enforcement of the rules and reguletions of the schoal. 
(Beople vs. ‘heaton College 40 Ill. 186 and McC¥intock vs. 

App 468 
Lake Forest University 22 I11. *ppi-#68.) Under these author®. 
ities it appears that if appellants acted with mzelice appellee had 
a right to recover. Indeed the case was tried on this theory, 
the instructions given on both sices recognizing the principle 
that malice must be proven by anpellee to entitle him to a recos. 


very. The proof is close on the question 
eine hes ni 5-1 6oneeheoaetebn whether appellants 


acted with malice, but sfter o careful consideration of the record 
we connot say that te verdict is so contrary to the manifest 
weight of the evidence thet it should be disturbed by this Court. 

Taken as a whole the instructions fairly end eccurately 
instructed the jury es to the law apolicable to the case and ther< 
does not appear to have been any meteriel error in the rulings 
of the court in reference to the evidence admitted or excluded. 

THE JUDGMENT WILL THEREPORZ BE APPIRMEL. 
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Opinion by Higbee, Je 


---000--- PLERK 4 


This is a suit in assumpsit brought by the Knox Bank & Trust 
Company, appellant, against Elmer L. Warner, appellee, to recover 
on a note for the sum of $500.00 dated December 20, 1921, purport- 
ing to be signed by appellee, payable to himself and endorsed to 
appellant. 

The declaration consisted of two counts. The first count de- 
clared specially upon the note and the second consisted of the 
common counts consolidated. To this declaration appellee filed a 
plea of non-assumpsit and two special pleas, The first special 
plea set up that fraud and circumvention had been used in obtaining 
the making and execution of the note. The second special plea alleg- 
ed that the note was given in payment for stock of the Hammon Optical 
Machine Manufacturing Company sold to appellee; that said company 
was a foreign corporation and had not complied with the requirements 
of the Securities Law of this State at the time said stock was sold 
to appellee; and that said stock was never issued and delivered to 
appellee. Upon the trial of the case a verdict was returned by the 
jury in favor of appellee, and this appeal has been perfected from 


the judgment rendered on that verdict, 
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Appellee testified that in September, 1921 he became the owner 
of some chaves of stock in the Hammon Optical Machine Manufact- 
uring Company. At sometime prior to December 20, 1921 he re- 
ceived a letter from J. H. Hammon, president of that company 
stating that the stockholders had voted to increase the capital 
stock and that a salesman would soon call upon him offering this 
stock for sale; that about the 20th of December, 1921 this sales- 
man did call upon him and read to him a certificate of stock and 
also a subscription blank; that the agent read these papers to 
him because he, appelles, did not have any glasses, and that he 
paid attention to what he read. He further testified that he 
agreed to take 5 shares of stock and signed what he understood to 
be & subscription for that amount of stock at a price of $500, 
and paid the same by. giving to the agent his check for $308.50 
and two Qne Hundred Dollar Liberty Bonds. He swore that no note 
was mentioned; that if a note was signed at that time he aid not 
know it, and that it was covered up in some manner by the agent. 
The salesman mentioned by appellee was not a witness and the above 
wes all the evidence in the case concerning the eveautdin of this 
“ote, Appellant became the owner of the note before maturity and 
in Gu@ course. The jury who heard and saw the witnesses testify 
“uund for appellee and the proof is that he was led by the sales- 
aan to believe that the instrument he signed was a subscription 
“or stock and this preof is sufficient to sustain the verdict. 

It is urged by appellant that there was no plea of failure 
of consideration but that the court improperly admitted evidence 
to the effect that appellee had never received the stock fer which 
16 Subscribed. There is some evidence in the record to the effect 
that appellee had never received any certificate of stock, but such 


evicence was admitted without any objection upon the part of appell- 
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ant, and it cannot wow be hears tu conmlain of the saue. 

Only one instruction was given by the court in behalf? of 
appellee. In that instruction the jury was advised in substance, 
that if it was shown by a preponderance of the evidence that fraud 
or circumvention or both were used in obtaining the note sued on 
and that appellee was caused to sign the same because of such fraud 
or circumvention, the jury should find for appellee. The instruct- 
ron did not require any showing upon the part of appellee that he 
used due diligence and care to protect himself against such fraud 
ana eircumvention. It has been repeatedly held by the courts of 
this state that before the maker of the note can defend against a 
note in the hands of a holder in due course on the ground that fraud 
or circumvention was used in securing the execution thereof, he must 
show due care and diligence on his own part to protect himself against 
such fraud or circumvention. It has ovem been held that if a person 
who cannot read signs a note under such circumstances, he should at 
least have the note read to him by some One present. In this case 
it was shown that appellee already was the owner of some stock in 
this company; that he was acquainted with the leading officers there- 
of, and that he had the salesman read the instrument he supposed he 
Signed to him, so the evidence did in fact show certain diligence 
and care on the part of appellees. In addition to this the court 
gave three special and three general instructions for appellant. 

The three special instructions specially bore upon the question that 
oven though the evidence disclosed that the note had been secure. or 
fraud and circumvention, yet appellant being a holder in due couvse 
was entitled to recover unless it was shown by a preponderance of the 
evidence that appellee used due care and diligence to protect himself. 
Ye believe the jury was fully instructed on this question and under 


the conditiong of the proof in this case we cannot hold that the 
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failure of the one instruction eivon in dehalf of appellee to em- 
body this element was revorsible error. 


The judgment will be affirmed, 


Affirmed, 


“ot to be reported, 
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Midland Creosoting Company, Granite City. 


Avvellant, 


Opinion by Higbee,J. 


On September 21,1920,appellant,through J.E.Schwartz, 
a lumber commission man of St.Louis,ordered from aypellee twenty 
carloads of Long Leaf Paving Block stock at $32.00 per thousand 
feet,and on Sentember 24,ordered anothcr twenty carloads of the 
same material at the same price. Ay>ellant confirmed both of 
these orders on the same date they were given and identified 
them on i a gearae files as Orders No.256G and 258G respectively. 
Ayaellee is engaged in the lumber business and is located in 

the state of Louisiana. Uvon teceiving these orders it placed 

its orders with various mills in the south for the supplying of 
the material named. The first car was shipped to appellant on 
September 29th,1920 and between that, and December 2nd eight 

other cars were shipsed,which were received and jaid for by 
appellant. Under date of October 26,1920 annvellant wrote appellee 
as follows: 


Granite City,Illinois. 
October 26th.1920. 


Madisonville Saw and Planing Mill Co., 
New Orleans ,Louisiana. 
Gentlemen: - 

-In reference to our order No.2586 
covering paving stook,we regret to adivse that our yard is be- 
coming so crowded with material we must direct you to stop at_ 
once further shivments on same until such tine as ‘e will be in 
shape to handle it. 
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Please understand that it is not our intention to 
cancel the order,but these instructions are necessitated by the 
fact that we are not nerimitted to load any open cars and while 
our order file is heavy,our output is greatly reduced. At the 
present writing,we do not know just when this situation will 
be relieved,so please sto» cutting as well until we advise you 
that you may resume shipments. 
Kindly acknowledge receivnt and oblige, 
Yours very truly, 
H./1.Newton, 
Vice-President and General 
Manager. 


This also covers our order No.356¢." 


In renly apvellee wrote ay»ellant on October 28 as 


follows: 
10-28-26. 


Midland Creosoting Company, 
Granite City,Illinois. 
Gentlemen:- 

We have your letter of the 26th instructing us to 
stop shivments also manufacturing stock on our order No.256G 
and No.258G. We are accordingly instructing our mills by letter 
as we have this order »retty well scattered and no shipments 
will come forward later than Saturday or Monday, We snail be 
unable to carry this order on our files longer than November 
10th. If shipping instructions cannot be given us by thet date 
we will consider it cancelled. 


Yours truly, 


Madisonville Saw and Planing Mill Co. 
R.E.Bland, 
Sales Manager. 


On December 7yannellant wrote appellee again in the 
matter as follows: 


Madisonville Saw and Planing Mill Co., 
New Orleans ,Lousiana. 
Gentlemen: - 

Ie have written you before asking that you stop shin- 
ments on orders for yaving block stock,but are writing you again 
in order to make sure that you will under no circumstances shiv 
even a single car of lumber until further notice. We are going 
to shut dovwm our »vlant in about a week or ten days and intend 
to lay off during that time all our laborers,retaining only some 
repair men to make, neteccary repairs to machinery and creosot- 
ing cylinders. Ye will,therefore,not be in any »osition to un- 
load lumber and we must insist that you be governed by these 
instructions until we again resume onerations when ve will be 
pleased to advise you more definitely about resumption of shiv- 
ments. 

Trusting you will issue necessary instructions to you 
mill promptly ,we are Yours very truly, 

H.ii. Newton, 
Vice-President and General lianager. 
P.S. It is our imoression that your order already stands cancell- 
ed. However this circular letter will do no harm. ee 
HlieN. 


lhelle 


Be 
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Appellee brought suit to recover its profits on thirty 
one cars not shinoed by it. 


On trial before a jury a verdict was returned in favor 
of appellee for the sum of 1608.00A motion for a new trial 
was overruled and judgment rendered in favor of anpellee for 
that sum. On trial of the case it was contended by that appellee 
that the correspondence above set forth shows that anpellant «x o— 
scinded the contract of sale and that aysellee therefore had the 
right to sue for the profits it would have realized on the thirty 
one cars not shipped. On the other hand appellant claimed that 
contract was rescinded by anpellee. Aopellant's confirmations 
sent to avvoellee of the orders placed by the commission merchant, 
Schwartz,stated the shinnents were to be made at once. Appellant. 
of October 26 directed appellee,contrary to the original direct- 
ions,to ston shipments untilifurther instructions from appellant. 
This order to sto»v shipment was based upon conditions which were 
not under the control of appellee. In reply to thatcommunication 
appellee by letter of October 28,notified appellant that unless 
shipping instructions weve siven by November 10th it would con- 
sider the order cancelled. Under date of Decemver 7,apnpellant 
wrote appellee"under no circumstances ship even a single car of 
lumber until further notice." 

Under the proof referred to we are of tke opinion 
the jury was justified in finding that a:»pellant cancelled or 
rescinded its order. Annellee,therefore had the election to 
pursue either one of three remedies: (1) it might treat the con- 
tract as rescinded and recover under 2 quantum meruitsso: far 
es it had performed,or (2) it might keep the contract alive 
for the benifit of both varties,being at all times ready and 
able to perform,and at the end of the time specified in the con- 
tract for performance,sue and recover thereunder,or (3) it 
could treat the repudiation as putting an end to the contract 
for all purposes of performance,and sue for the wrofits it would 
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have realized if it had not been prevented from performing the 
same. This has been the uniform holding of the courts of this 
state and among the many cases so holding are the Lake Shore 
and ilichigan Southern Railway Company vs Richards,152 111.59 
and Stoneking vs Long 142 f[{11.App.203. Appellee elected to 
pursue the last of the three courses available to it. 

The court gave four instructions in behalf of appellee 
and a»rpellant urges that these instructions were erroneous 
because two of them contained the expression"if the jury be- 
lieves from the evidence"instead of"if the jury believea from a 
preponderance of the evidence.” These instructions are not to 
be commended or approved but the giving of them in the form 
named did not constitute reversible error. Our Supreme Court 
ni the case of Donk Bros.Coal.Co. vs Thil, 228 T1ll 233 ,said 
of an instruction containing similar words,-"This form of ex- 
pression has been employed so long by courts and lawyers as to 
become a fixed practice..e«eoeestne fact that the belief of the 
jury is base@ on the evidence is the essential thing. The fact 


that the jury have,a fixed belief based on the evidence,neces-— 


Vtech eraey ACY VG 
sarily, preponderance of the evidence is,at least;in the opinion 
iN 


of the jury,in accordance with such belief.” 

Furthermore the first instruction given in behalf of 
appellant was almost wholly devoted to explaining to the jury 
that the burden was upon appellee to prove its case by a prepon- 
derance of the evidence. 

Objection is also made that one of anpellee's instruct- 
ions referred the jury several times to the counts of the decla- 
ration,without stating what they contained,the concluding state- 
ment being that if the jury believed appellant had failed to per- 
form its part of the contract as alleged in either count of the 
declaration wthout feult on vart of the avpellee that annellant 
would be liable in damages,ete. hile the rule is not entirely 


clear as to the extent, reference to the declaration may be made 
4. 
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in instructions.'Je are of the opinion that under the authority 
of Kirk & Co.,vs Jajko,224 111.548 and Mallett vs Hood, £01 
I11.202,such reference to the declaration as was made in the 
instructions complained of,was not materially objectionable. 
Appellant complains that the court refused certain of its in- 
structions,but an examination of the three named,shows that they 
were fully covered by those given for appellant. 

ODyjection is also made that a witness for aypellee was 
permitted to explain what was meant bt the language in appellee's 
letter stating"we shall be unable to carry this order on our 
files longer than November 10". In answer to this question the 
witness explained that in the lumber business the word"hold" 
and the word"cancellation"have very different meanings “iwbhan 
used concerning material which has to be svecially cut,such as 
yaving block stock. Under the circumstances of this case the ad- 
mission of this evidence was not errors. The objection is,also 
urged that aynellant was permitted to prove that the lumber marke” 
declined from the first of October,1920 to December 17,1920. 
Since the controlling question in this case was which if either 
of the two parties had cancelled the contract,it seems to us 
that it was proper to prove a mative upon the part of either for 
cancellation of the same,especially as appellant was contending 
that the congested conditioncwf its ovm yard was its reason for 
asking that shipments be not made untilifurther notice. 

In our opinion the proof shows that appellant cancell- 
ed the order. No cuestion is raised that the damages allowed are 
excessive. On the whole the instructions stated the law with 
substantial accuracy and no reversible error appears in rulings 
on the evidence. 


THE JUDGMENT IS AFFIRMED. 
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; ae = ae, h non Pe ssi 
\  POURTH STRICT mT 


Se t 


STATE OF ILLINOIS. 
OCTOBER TERM, A.D. 1923 i’ 


E.L.Damon, 
Avvnellee. 


Vs 


Board of Education of the 
Benton Townshi» High School 
Township 6 South,Range 3 west 
of the Third Principal Meridian, 
Franklin County,Illinois. 
Appellant. 


Aspeal from Circuit Court 
of 


Marion County. 


a Nr ee ee ee ee 


Opinion by Highbee,J. 


This is an apneal by the anvellant,the Board of Education 
of Benton Townshipy Highschool,of Franklin County,from a judgement: 
of the Marion County Circuit Court,cancelling a biG. submitted by 
appellee to appellant to construct certain improvements to its 
school building;canceling and annulling a certified check for the 
sum of $2600.00 which accompanied said bid;enjoining the bank on 
which said check was drawn froin vaying the same;enjoining a 
appellant from collecting saidscheck and from prosecuting a 
pending suit at law based Ceveou. The bill alleges in substance 
that prior to July 26th.1919, apnellant advertised for the con= 
struction of certain additions and improvements to the Township 
High School Building in the City of Benton;that pursuant to said 
notice appellee secured a copy of the plans and specifications 
and proceeded with due diligence to prepare his bid for such 
work and did submit such bid in writing in the sum of $59,998.00; 
and in compliance with said notice deposited with his said bid, 
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his check vayable to the order of .J.}.Dillon,Secretary of said 
Board of Bducation in the sum of $2600.00 and certified to by 

the Old National Bank of Centralia,Illinois;that in the prepar- 
ation of his bid and while in the exercise of due diligence, 
apvellee made a clerical mistake which vas not discovered until 
after said contract had. been awarded to him by appellants;that sai 
error was... made by him in carrying over the towals of estimate 
made to him by subcontractors for work and materials to be farm: 
ed him in case the contract was awarded to him,and by reason oa 
such mistake the bid submitted by him was {340,000.00 less than a 
he intended to make it. The bill further alleges that on July 26x 
1919,the bids reecéived by apvellant for said work were opened; 
the appellee's bid was approximately a3 $00.00 less than the 
next lowest bid submitted;that appellee was not present when the 
bids were opened;that others present at that time called apyvellai 
attention to the fact of the difference between appellee's bid an’ 
the next lowest;that there was en error in anpnellee's bid and 
that the amount thereon submitted was not the amount intended tc 
be made by appellee;that the architect emnloyed by saia board 

of education at that time advised arnnellants there was an error 
in anpellee's bid and requested said board not to consider the 
same,because of the apparent gross error in tne amount thereof. 
The bill also alleges that thereafter and before he discovered 
said error in the amount of his bid verbal notice was given him 
that his bid would be accepted;that soon thereafter he discovered 
such mistake and immediately communicated with apvellant's Sec- 
retary and declined to let his bid stand;that he sought to cor- 
rect or rescind his bid;that said communication of his error was 
made to anvellant within twenty-four hours after the acceotance 
of said bid and before apvellants had suifered damages of any 
kindsthat aspellee notified appellant that by reason of sucn mis- 
take his bid was $40,000.00 less than he intended to make it,and 
that it they would »ermit him to increase his bid in the sum of 


340,000.00 he would sign the cnotract to construct said buildings 
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in accordance with the  slans and specificetions,and that such 
increase would make his bid approximately $3800.00 less than 

the next lowest bid submitted. The bill further alleges that 
appellants lmowing the error in appellee's bid wrongfully refus- 
ed $6 permit him to amend and correct same or withdraw it but 
souebht—but sought to force him into entering into a contract for 
the construction cf the huilding for the amount of the bid as 
submitted,and immediately sought to collect said certified check 


and forwarded the same to the 01d National Bank of Centralia £2 


LAA 
VW Bn dh 


collection; that appellee served notice on that bank not to pay 
the cheek;that appellants had brought a suit in assumpsit for 
the collection of said note,and that appellants have suffered 

no damases of any kind or character. The bill »wrays that the 
check may be decreed to have no force and effect and that the 
Court order the same cancelled and surrendered;that the bank be 
enjoined from »aying the same and ttat—the anpellant be enjoined 
trom the prosecution of said suit and from the collection of said 
note,and that they be ordered to produce the check in court that 
the same might be cancelled and surrendered. 

The answer of appellant denies that apnellee while in the 
exercise of due diligence made a mistake in his bid which was 
not discovered until after the contract had been awarded;denies 
that by mistake apvellee's bid was $40,000.00 less than he in- 
tended to make it;denies that the attention of appellants was 
called to the fact that there was a difference of $45,000.00, 
between appellee's bid and the next lowest,and that appellant's 
attention was called to the fact,that there was an error in 
appellee's bid by their architect or any other persgon,and that 
the architect recitested them not to consider such bid. The answer 
admits that appellee's bid was accepted and avers tnat after the 
acceptance of his bid appellee agreed that his certified check 
should be attached to said contract,and that he would forfeit 


the amount thereof if appellant suffered any damage by a breach 
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of his contract,and that avpellee attempted to withdraw or re- 
scind his bid and recover his check,but denies that he discover- 
ed any error or mistake in his anouyt and notified appellants 
that his bid could not stand and should be rescinded. The answer 
alleges that anyellants have sustained damage in excess of 
2,600.00 by aprellee's failure to vroceed with his contract. 

he Court entered a decree finding the facts substantially 
alleged in the bill of comlaint and granting the relief thexci 
prayed for. Both the said Board of Zducation and the 01d Natic 3 
Bank of Centralia,Illinois were made parties defendant to the 
bill,only the board of education has appealed from the decree. 
The proof in this case shows that when bids were opened on 
the 26th day of July,1919 there had been subaitted four bids. 
Anpellee's bid at that time, was aproximately ‘:57,000.00;the 
next lowest bid was 103,990.00;the next {104,000,00 and the 
fourth $116,960.00. It apoears from the testi.ony of N.S.Spencer, 
a rvellants' architect,that he,at that time,informed apvellants 
there was some mistake in this bid;that anpellee could not pur- 
chase the materials necessary for the building at the price he 
had subaitted as his bid. Annellee was not »nresent at this meet- 
ing which was held in Benton,his home being in Centralia,Illinoi: 
On the morning of Jaly 30th,?.H.Stamper,President of the appellan 
Board,sot into ccmmunication with appvellee over the telephone 
and asked him to come to Benton. There is some dispute as to just 
what was said in this telephone conversation. Appellee testified 
that he was simply told to come to Benton. Mr.Stamner testified 
that in that conversation he told avvnellee his bid was something 
like $40,000.00 lower than the others and that the Board desired 
him to come and check over his figures to see if he had not made 
@ mistake. Appellee reached Benton late that evening bringing 
with him two of his employes. On kis arrival the witness,Stamper, 
had a cOnversation with him in which,as he testified,he again 
told appellee his bid was something like {40,000.00 less than 
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any of the others and that the Board desired him to re-check 

his figures. Anpellee denied that this witness said anything to 
him about his bid being lower than the others,and the witness 
admits that no such conversation was had in the presence of 

the two men who had accommanied anpellee. Apvellee with some 
members of the Board and their architect then visited the site 

of the building and went over the matter. Appellee discovered 
that he had omitted one of the »artition walls and increased 

his bid to “59,998.00. as to what occured at this meeting the 

is some coutradiction. Annellee co:.tends that he was never a- 
this meeting or at any time prior thereto informed that his bid 
was avproximately /:40,000.00 less than the ne:+ lowest. On the 
other hand members of the Board testified that he was so advised. 
Apvellee and the architect both testified that the architect 
there advised the Board that there must be some mistake as the 
material for the preposed building could not be purchased for the 
anount of appellee's bid. The architect further testified that 

in order to convince the Boerd he was correct in this statement 
he exhibited to them some sub-bids which had been submitted to him 
for materials;so far as he kmew apvellee was not advised of 

the difference between his bid and the others. Apnellee testi- 
fied that he did not have with him at this meeting hia estimate 
Sheets and that he made his mistske in totaling us the sub-totals 
of his estimate sheets. Members of the Board testified that at 
this meeting anvellee insisted his bid was correct and that he 
could construct the building for the amount thereof,anad that he 
undeistood thet if he entered into a contract anc failed to ver- 
form same he would forfeit his check. It axnears that the soheck 
accompanying his original bill was not certified but that at this 
meeting he did leave with the Board a certified check which is 
the one in cuestion. It does not seem that there was any formal 
letting of the contract at this meeting,but that everybody left 
with the understanding appellee shovld have the cnotract for 


the amount of his reformed bid 059,998.00. The Board ‘acuepted 
De ‘Bode 












GS ye 
oan ape  eeeagtiott ‘bas .a lise : mottidiac:. ‘ont £0: O16 Baibtio: pak 6H 
4 Mane Bint 3 
ee D2 cahiioes gidt te borve20. tadd od oe Oss alt bay ed. b - 
<a i. eee 
“steven eeaw ef. teas ebset. ios ello A smobsodaartu00 | 





* 


worat F Ms 
4 
























soedo-er oF -wick Seniedh: Stack zoxié safe bas: etedto eft to yas 


races A yh a aM +h “ARS 


ot ‘gaindtyrs  bise -eisativ eice. cath: pelhes dalieacs ramet t2 oid 


pedi Ber “est base, eredto ect madd. aswoL: ante bbs. etd dhavo ds 
| aL eerteRo te seddé et bad eat ‘do steerer cioue on tad 8 
. gator iitiw lee lisaga* seal iscos ‘botansmooas: ‘bad ons. asa OW 2 
‘‘etie-ett bettalv. mead. toed idots: Sleast: pe Sues sont 40 “a 


a i eed SolleggA tedden “ond "toro fnew bn" “punted - 


i 


** Std ein feds: bouxotat .otetent. solag att Mere ta ‘tO. ‘gaitoom: 
; “edt aQ -steev8l-d-on‘odt. eeidraeed. 00-908, O3}: \otemtxone 
(cwheiivbe og gaw ed ‘tade. Ssitivesd Bs zaod. end to ‘seodewat: bass 
Junpoetivors edt ted - ieiiasaupbonacl MtOd:; teed hilore. ‘eit: bugles 

Vette as sistein-ouoa ed. tana: orton: daxit Hod sole boeives 
See “tO feasdoime od ton: bSs0a: geikod Lind benaqone: exis: “0% ft 

' dedd poltideed teidcwt.tosstdows odPi abkd-a! eofiecis ro: 


/ 


aes. giesfiocesk sertodito:. ect. bas. bid afm mex wed. sate sottEh 
ea : 

) *. od fattes suit? arttowat elias tacmid.dtiy ever For: Bib oi: todd? be 
[ot efabotsdge- et cul gaklived oi océte ta, fond ebsa of gad? baa- ates 


a 


y ot: tm Yadtipstiitass 


! 


iid aan eid ho -eusdmel seteoda etanttac:. a3 : 
2. gt -dodd -Biimestoerieo eay btu: aid=fetatenti esflecca. sa tteaie ae oie 

5.. 64 dedd:-bas. tossedd tasons eft. rok pei iad acl: tositanes; si100 

“Lote EOD OFT polies bus travksde: & oft. betetae om TE: stadde hoote cob 

; *seumnerto’ did tedt emeante ti capes aid dtoteot biuew ad ona) so 

“leaned $a feds tod bettivves. tom-anw (Lid: Ieatyiao eld. gaiyasqmooog: 

gi doiiw dsedo battidiso s besol odd tit iw eveel: bib ex: auideem 

ton ‘Leorrokeyye paw ousdt tedd. nese tem aool 22 .mobtaewd SE emo ent. 7. oF 

hes oe eyo vadd ted, getieom aint ty. teetenoe est 0: pxitted 4 


i eit ever Af{oota-6s Diaces. Lot aitaeecetes sire » ott as hws 





a 


oT Bistvpe re) Mier eri? .00.888, 280 pad Dereon: dix he desmonie: eid 


ae 








his certified check and the meeting ended with the understanding 
that the architect would »revare the contract in Chicago and 
forward it to Benton. It also aypears from the evidence that on 
the following day one of the other bidders suggested to apvellee 
that he had made a mistake in his bid and that he should recheck 
his figures. Aopellee testified that he did so and discovered 
& mistake and on August 2 wrote to both tne architect and the 
soerd advising them of the mistake and enclosihg with the letter 
his estimate sheets showing where the mistake had occured. Avpelleos 
correct bid,for which he claims to nave submitted an amended pro- 
position to the Board of Education,was $100,870.00. The contract 
was later let to the next lowest bidder for the sum of $103,990.00 
with a provision protecting him against increase in »rice of 
labor and material. Appellants contend this »rovision cost them 
14,778.74 over the contract orice. while theré is some contradict- 
ion in this evidence,it clesrly shows annellee made @ serious 
mistake in comsuting his bid. We are also of the opinion that a 
prepondererer.of the evidence shows appellants knew that there 
was @ mistake at the time of the meeting on July 26th and SO0th. 
The architect was at such times convinced that there was 2 mistake 
in anvellee's bid and that it was impossible for him to buy the 
necessary materials for the amount of his bid,and so advised the 
Board,insisting that the bid was wrong. Not withstanding this 
fact the Board required from anvellee and received his certified 
eheck and in effect advised him that his bid had been accented. 
Under these circumstances to hold that apyellee should for- 
feit the amount of his check would in our ovinion be repugnant to 
the princivals of natural justice. The ayellants vlace great 
reliance uwoon the case of Stenmeyer vs Schroenopel 226 Til.vage 
9. In that case however,it does not ax»veasr that the acceptor 
of the bid knew of the mistake made at the time of the accept- 
ance. Neither was the mistake in that case of so serious a nature 


as the one in this case. 
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In our ovinion the case of Bromagin vs City of Bloomington 
254 I11.114 is much more nearly parellel to the instant case 
than the Steinmeyer case. In that case it anpears that the mis- 
take in the bid was kmown to the engineer of the party to whom 
the bid was made,and he called attention of the board having 
charge of the matter to it,and that is one of the outstanding 
fasts upon which the Supreme Court refused to declare a forfeit- 
ure of the check deposited with the bid. 

The record presents a case calling for equitable relief 
and the decree which afforded that relief will be affirmed. 

APTIRMED. 


not to be reported. 
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DANIEL McLAUGHLIN, ion’ BE 1924 
Appellant, : 
vs. | f Appear oA | Oe or bsJ ys yy Y 
STANDARD OIL COMPANY, | at ee CLERK OF THe ASF HLLINOIS 
Appellee. ne 





Opinion by HIGBEH, J. 


On October 4, 1922, appellant filed his bill in the Circuit 
Court of St. Clair County, alleging that he and Mary Shea are 
the joint owners of the property located at 905-A Baugh Ave- 
nue in East St. Louis, Illinois; that said avenue runs east and 
west and is intersected by 9th street running north and south ; 
that all the buildings located on each side of Baugh Avenue } 
between 9th and 11th streets are used exclusively for resi- 
dence purposes excepting one lot on the southeast corner of 
the intersection of 9th street and Baugh Avenue. The bill 
then sets forth an ordinance passed by the City Council on 
January 16, 1922, regulating and providing for the licensing 
of oil stations, and alleges that appellee is the owner of a lot 
situated on the northeast corner of the intersection of 9th 
street and Baugh Avenue; that appellee on the 27th day of 
September, 1922, presented to the Commissioner of Public 
Health and Safety, of the City of East St. Louis, a purported 
written consent of a majority of the property owners accord- 
ing to the frontage on both sides of Baugh Avenue between 
9th and 11th streets purporting to give the consent-of such 
property owners for appellee to erect and maintain a service 
station on its said premises; that together with such written 
consents there was submitted to said City Official a purported 
permit for the construction of such service station issued by 
the State Fire Marshal of Illinois, and that on the 28th of 
September, 1922, the Commissioner of Buildings of the City 
of East St. Louis, issued to appellant a permit to construct a 
one-story brick building on said premises at an estimated cost 
of $3500.00 to be used for and occupied as an oil station; that 
upon consideration of said purported consent of the property 
owners and permit of the State Fire Marshal the Commission- 
ers of the City of East St. Louis issued to appellee a license 
to establish and operate an oil station on its said premises for 
a term of one year, and that appellee is now constructing on 
its said premises the kind and character of building described 
in such building permit for the purpose of maintaining and 
operating an oil station. 

The bill then alleges that neither the permit issued by the 
building commissioner nor the license issued by the Commis- 
sioners specified the nature, character or quantity of the oils 
to be handled and used on its premises by appellee, but avers 
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that it is the purpose and intention of appellee to place large 
tank reservoirs or containers underground, to store therein 
large quantities of gasoline to be sold for the operation of 
motor vehicles of all kinds, to cause said gasoline to be brought 
to its premises from time to time in motor vehicles containing 
large tanks and emptied into said reservoirs or containers and 
to provide and maintain in and about the buildings maintained 
on said premises various receptacles for different kinds of 
liquid oil; that said gasoline, oils and other materials to be 
kept and handled at said station are highly inflammable and 
explosive, and dangerous to the residents in said community; 
that said materials when so confined and used emit offensive 
odors; that the automobiles and other vehicles which would 
frequent said oil station would create loud noises both in the 
day and night time and interfere with the comfort and wel- 
fare of the people in that immediate vicinity, and that in the 
transferring of the gasoline and oils to said motor vehicles 
a portion thereof would become vapor and create a menace 
to those residing in proximity to said station, both because 
of the odor of the fumes and the inflammable character of the 
gasoline and oil; that appellee did not comply with the terms 
and conditions of said City ordinance in that it did not obtain 
the written consent of a majority of the property owners ac- 
cording to frontage on both sides of 9th street and Baugh 
avenue for the erection of such oil station, and that it did not 
make application in writing to the Commissioner of Public 
Health and Safety of East St. Louis as provided for by said 
ordinance and that for these reasons the permit issued by the 
Building Commissioner and the license issued by the Commis- 
sioners are null and void and do not constitute legal author- 
ity for appellee to construct and operate the proposed oil sta- 
tion on said premises; that on both sides of 9th street south of 
its intersection with Baugh Avenue and on both sides of 
Baugh Avenue west of its intersection with 9th Street the 
buildings are used exclusively for residence purposes, describ- 
ing in detail the character of such residences and the grounds 
surrounding same. 

The bill further alleges that the location and operation 
of such oil station would be obnoxious and hurtful to such 
buildings used for residences and to the occupants thereof 
in this, that many highpowered automobiles and other motor 
driven vehicles would constantly visit said oil station to pro- 
vide appellee with materials to be sold and to purchase of ap- 
pellee large quantities of such materials, and that said mater- 
ials would constantly give off offensive odors and noxious 
gases; that said motor vehicles would constantly produce great 
noises which would necessarily interfere with the comfort 
and welfare of the residents in that vicinity, and that the han- 
dling and transferring of said gasoline and oil would cause 
vapor and thereby create a menace on account of the fumes 
and their inflammable character, rendering the life and prop- 
erty of said owners and occupants of said residences unsafe 
and defective; that pursuant to such permission and license 
appellee was about to proceed to tear up the sidewalks sur- 
rounding its premises, to destroy some large shade trees, and 
to make large unsigthly excavations on said premises for the 
purpose of the erection of its proposed building, and that if 
appellee is permitted to proceed with the construction and 
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operation of its oil station and the handling and sale of the 
gasoline and oil, the noises and discomfort produced thereby 
and the danger incurred thereby will greatly damage appel- 
lant’s premises and interfere with his enjoyment thereof as 
a residence and he will be unable to lease his said premises 
to tenants for such sums as his property is worth, and that in 
that respect appellant will be irreparably damaged and has 
no adequate remedy at law. 

The bill then prayed for an injunction restraining appellee 
from further attempt to construct and operate its oil station 
on said premises. Upon the filing of the bill a temporary in- 
junction was issued, upon appellant filing a bond in the sum 
of One Thousand dollars. The bond was filed and the injunc- 
tion issued. Appellee appeared and filed its answer to said 
bill together with a motion to dissolve the injunction. The 
case was referred to a special Master in Chancery who filed 
a report recommending that the relief prayed for be granted 
and later overruled objections to this report. It was ordered 
by the Court that appellee’s objections stand as exceptions be- 
fore the Court and after argument, the Court entered a decree 
sustaining such exceptions, dissolving the temporary injunc- 
tion and directing that complainant’s bill be dismissed with- 
out prejudice for want of equity. This appeal has been per- 
fected by complainant below from that decree. 

The first ground argued by appellant for the reversal of 
this decree is that appellee did not comply with the said ordi- 
nance of the City of East St. Louis before obtaining a license 
to construct and operate its oil station. It is urged that ap- 
pellee did not comply with such ordinance in that it did not 
secure and present the writen consent of a majority of the 
property owners according to frontage on both sides of the 
street in the block in which it was proposed to erect the sta- 
tion as required by the ordinance. The controversy in this 
respect specially concerns the consent of the property owners 
on Baugh Avenue. It appears from the evidence that the 
frontage on each side of this street is 417 feet or a total of 834 
feet. The written consent of the property owners on _ this 
street as filed, covered a frontage of 485 feet. One signer, R. 
F. Valentine, however, owning a frontage of 52 feet, with- 
drew his consent, leaving without it a frontage on the writ- 
ten consent of only 433 feet. William J. Burrought, Sr., was 
the owner of 58 feet frontage on this street. He was not a 
resident of East St. Louis and his son-in-law, G. W. Beaird, 
signed his name to the consent. It is over this signature that 
question is raised. No withdrawal of such signature was ever 
filed by Burroughs or Beaird. Burroughs was not present at 
the trial and did not testify in this matter, but he made an 
affidavit concerning the matter on the fourth day of October, 
1922. It does not appear that this affidavit was ever present- 
ed to any of the City officials or to appellee. The record dis- 
closed that on the hearing it was stipulated that if Burroughs 
were present his testimony would be the same as the affidavit 
and the affidavit was then admitted in evidence. It is con- 
ceded by both parties that if Burroughs’ signature to the writ- 
ten consent was legal a majority of the frontage was repre- 
sented by the consent, but that if it is illegal appellee failed to 
have consent from a majority of the property owners. Bur- 
roughs’ affidavit states in substance that he is a resident of 


3 


we 


gringo; 





Colorado and is the owner of a frontage of 58 feet on Baugh 
Avenue in East St. Louis, improved with a two story frame 
building occupied by his son-in-law, G. W. Beaird, and _ his 
family, and that the same has been so occupied for some time; 
that on or about September 23, 1922, he learned that Beaird 
had signed his name to the consent petition in question; that 
upon receiving such information he at once wrote to Beaird 
informing him that he, Beaird, had not been authorized to sign 
affiant’s name and that affiant did not think favorably of the 
proposition and would not sign such consent petition. The af- 
fidavit further stated that Beaird did not have authority to 
sign affiant’s name and was not at the time affiant’s agent 
for such purpose and was not then nor has he since been au- 
thorized to sign affiant’s name, and that affiant “has not and 
does not now approve or ratify the act” of Beaird in the fix- 
ing of affiant’s name to said petition. This affidavit is dated 
October 4, 1922. The property owners’ consent together with 
the plan of the building and the State Fire Marshal’s approval 
thereof was filed with the City Officials September 21, 1922, 
the permit to build that plant was issued September 28, 1922, 
and the bill in this case was filed October 4, 1922. The record 
does not show that any application was made to appellee or 
any City official to have Burroughs’ name withdrawn from 
this consent. It appears from the record that this affidavit 
was in possession of appellant or his attorney or Burroughs 
until it was presented at the hearing. The evidence further 
shows that for a number of years Beaird had looked after this 
and other property of his father-in-law, Burroughs, in East 
St. Louis, leasing the same, collecting rents, paying taxes 
thereon and controlling it in a general way. In short the evi- 
dence showed that Beaird was Burroughs’ general agent for 
his propert in East St. Louis including this property on Baugh 
avenue. The law is well settled that a general agent may 
sign such consent petition for his principal and that the ar- 
thority of such agent need not be in writing. (Tippets vs. 
Street Railway Co. 153 Ill. 147; McVey vs. Danville, 188 Ill. 
428; Thuerer vs. People, 211 II]. 296 and Cosley vs. Barnes, 251 
Ill. 460). In view of the proof that Beaird was Burroughs’ 
general agent concerning this property, and that there had 
been no application for the withdrawal of Burroughs’ name 
from the written consent, we are of the opinion that the con- 
sent filed by appellee with the City represented a majority of 
the property owners according to frontage on both sides of 
the street in the block in question. 

The ordinance above referred to was passed but a short 
time before appellee made its application for permit to con- 
struct the station and provided, that no license for an oil sta- 
tion should be issued in any event until a permit therefor 
should be issued by the State Fire Marshal and attached to 
the application for such license, and that such application 
should be made in writing to the Commissioners of Public 
Health and Safety upon a form provided for that purpose set- 
ting forth the name and residence of the applicant, if an in- 
dividual or firm, and if a corporation the full name and resi- 
dence of each of its principal officers, and the location of the 
place where it was desired to establish and maintain such oil 
station. It is the contention of appellant that the license to 
erect the oil station was invalid because there was no permit 
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from the State Fire Marshal for that purpose and no written 
application had been made by appellee to the said Commis- 
sioner upon a form provided for that purpose. On September 
21, 1922, the written consent of the property owners was filed 
together with the plans of the proposed building. On the 
back of these plans appeared the following endorsement, 
“Department of Trade and Commerce. Approved August 24, 
1922. John C. Gambier, Fire Marshal, Springfield, Dlinois.” 
We are of the opinion the endorsement on the plans of the 
building is clear proof that the State Fire Marshal had issued 
his permit to appellee for the construction of the building in 
question, and it further appears from the proof that the build- 
ing was being constructed in accordance with the specifica- 
tions prescribed by the rules of the Division of Fire prevention 
of the State. It was also shown by the proof that at the time 
when appellee applied to the Commissioner of Public Health 
and Safety for a license no written blanks had as_ yet been 
provided by the city for the making of such applications, but 
the verbal application of appellee was received and approved 
by the commissioner, who directed the license to be issued. It 
is doubtful whether this alleged omission was an informality 
of which appellant could take advantage in any event, but if 
he cold do so, it was in this case waived by the city which neg- 
lected to provide the proper blanks. The next and final ground 
urged by appellant for a reversal of this decree is that the 
evidence discloses that the establishment and maintenance 
of the oil station in the location in question would be a nuis- 
ance and result in great and irreparable injury to appellant. 
In answer to this contention appellee insists that under the 
condition of the proof in this case the trial court was justified 
in refusing to grant the relief prayed for, at least until appel- 
lant had established in an action at law that the oil station is 
or would be a nuisance. 

At the time of the hearing the oil station had not been 
constructed. The evidence as to whether or not when con- 
structed, is would be a nuisance to the health and comfort of 
the nearby residents, and whether or not it would decrease 
the market and rental value of the surrounding property and 
therefore amount to a nuisance, was voluminous and quite 
conflicting. On this question appellant introduced twenty- 
seven witnesses, some of whom testified as to the injurious 
effect the proposed construction would have upon the market 
and rental value of the property in the neighorhood and upon 
the rates of insurance. Others testified as to other alleged 
objectionable features of such oil station. Some of these wit- 
nesses resided in the immediate vicinity of the proposed sta- 
tion and others resided in the immediate vicinity of other 
similar oil stations in the City of East St. Louis. On the same 
question appellee introduced the testimony of twenty-one wit- 
nesses, some of whom testified that the establishhment and 
operation of the station would not decrease the market or 
rental value of the adjoining property, and would not increase 
the insurance rates and that the operation of the plant would 
not be objectionable nor a menace to the comfort of the resi- 
dents in the immediate vicinity thereof. Certain of these 
witnesses were business representatives of appellee. Others 
resided in the immediate vicinity of the proposed station and 
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still others resided in the immediate vicinity of other similar 
oil stations in the City of East St. Louis. It would be practi- 
cally impossible to consider in detail within the reasonable 
scope of this opinion the testimony of these different wit- 
nesses. Taken as a whole the witnesses for each party appear 
to be of equal credibility. Under this condition of the proof, 
and since the station itself was not in operation, it cannot be 
said that the evidence clearly shows that the construction and 
operation of this oil station would be a nuisance and result 
in injury to the appellant. The extent to which a Court of 
equity has jurisdiction to restrain the erection or continuance 
of a nuisance has been often discussed by the Supreme Court 
of this State and that question seems now to be well settled. 
The rule as it now exists is clearly laid down in the case of 
City of Pana vs. Washed Coal Co., 260 Ill. 111 in the following 
language: “The existence of a nuisance not having been es- 
tablished by an action at law before bringing this suit in chan- 
cery, under all the authorities the facts must be clearly estab- 
lished and the law be without question before an injunction 
will issue.” 

In the case of Busekrus v. Consolidated Oil Refining 
Company, 216 Ill. App. 657, this court had under consideration 
a case where the question whether the maintenance of the 
business of handling petroleum distillates and oil in large 
quantities near the residence of certain persons in the City of 
East St. Louis could be properly enjoined. Whether the oper- 
ation of the refinery plant engaged in said business was or 
was not a nuisance was vigorously contested by the proof of 
the respective parties and we there held that the question 
whether the refinery was a nuisance should be submitted to 
a jury in a suit at law and a decree granting an injunction was 
reversed. 

From a consideration of the facts shown by the record in 
this case and the law as stated in the cases above referred to, 
we are led to the conclusion that the decree of the Circuit 
Court dissolving the temporary injunction and dismissing the 
bill for want of equity, without prejudice was right and it is 
accordingly affirmed. 

Decree Affirmed. 

Not to be reported in full. 
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OPINION by BOGG’, J. 


This is an appeal from a decree rendered by the circuit 
court of Madisen County, finding ap»ellee not guilty of desertion, 
as charged against her in the original Bill, and decrecing to her + 
divorce from appellant on her cross-bill, charging extreme ond 
repeated cruelty. 

This cause was before this court at its HNareh Term, 1923, 
on an appeal prosecuted by apnellant, Charles Fisher, from a decree 
dismissing his original pill, charging desertion,and decreeing «& 
divorce to appellee on her cross-bill, charging cruelty. ‘« reversed 
paid decree on the ground that the same wos not supperted by the 
evidence. 

Without going into a discussion cane ene evidence in this 
record, it is only necessary to say that ie /enuetantialiy the same as 
the evidence on the former trial. The only difference of any conse- 
quence is that on the former trial appellee testified that her 
husband shook her on one occasion, at which apnellant's father wes 
present. On the fermer trial, beth the appellant and his father tes- 


tified, denying that appellant had shaken or mistreated anpellee Oo 
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said occasion. On this trial, anpellee testified that her 
husband had shaken her, and that the father rushed upstairs 

to their room, When appellant told him to take the baby, that is, 
the child of appellant and appellee, 2nd that he would shake the 
life out of appellee. On cross-examination, appellee's attention 
was directed to her former testimony, and she was asked if she had 
answered to the effect that her husband's father was present on 
the occasien in questien, and shestated: “I guess it was, I cantt 
just remember what I said." So that,taking appellee's ststement 
with reference to her former testimony in connection with this 
occurrence, we hold that the evidence is substantially the same 
in effect as it was on the former trial. ‘“e now nold as we did 
than, that the evidence in the record does not justify a decree 
of divorce in favor of appellee on her cross-bill on the charge 
of cruelty. “hat we said in our former opinion in this connec- 
tien is referred to, and it is not necessary to restate it here. 

It is next contended by annellant that the anne erred 
in giving two of the instructions given on behalf of appellec, the 
first instruction complained of being as follows: 

"The law requires that the complainant, to entitle him 
to a verdict, should establish his case as alleged in his original 
bill of complaint by a preponderance eof the evidence, and if the 
jury find the testimony so contradictory or so evenly balanced tht 
they are unable to 2rrive at a satisfactory conclusion 2s to the 
truth or falsity of the charges against the defendant in the 
originel bill, then they should find the issues for the original 
defendant on the original bill.” 

This instruction directs a verdiet, and in our judginent 
does not correctly state the law with reference to whet the jury 
nust find with reference to the weight of the evidence before ap- 


pellant would be entitled to a decree. In other words, it is not 





the law that the jury must arrive at a satisfactory conclusion 

as to the truth or falsity of the allegstion of a bill or 
declaration before they can render a verdict in favor of the 
complainant or the plaintiff, as the case may be. 11 that they are 
required to do is to find that the allegations of the bill or 
declaration have beenproven by a perponderance of the evidence. 

It is also contended by appellant that appellee's in- 
struction no.3 should not have been given, not because it does not 
“state a correct principle of law, but because it is contanded that 
the evidence in the record does not tend to prove that appellant 
had been guilty of conduct which endangered the life or health of 
appellee, or which exposed her person to bodily hazard and ine 
tolerable hardship and rendered cohabitation unaafe, The instruction 
is abstract in form, and we are of the opinion, in view of the 
evidence in the record, that said instruction should not have 
been given. 

; Ve dislike to reverse a case where there have been two 
trials by jury, both the same result, and where the trial judges 
have affirmed the verdicts. However, as stated in the former case, 
as there is nothing in the record tending to show that appellee 
suffered any bodily injury on account of personal violence on the 
part of avpellant, we feel compelled so to do. On the occasion i 
in which appellee testified that he shook her, she did not under- 
take to say that it in any way injured her, and at the time she 
testified thet he had choked her, she did not testify that this 
was done in anger, or that it in any way injured her. It is con- 
ceded that none of the acts of cruclty that she complains of 

were seen by); anyone but herself, so there is no corroboration 

as to such alleged acts. Then, too, the record discloses that 
appellee lived with her husband from ‘pril until October, 1918, 


after the last alleged act of cruelty. - 
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“hat is meant by cruelty as used in our statute has 
been construed by our supreme court to mean physical acts of 
violence; bodily harm such as endangers life or limb; such scts 
ag raise reasonable apprehension of bodily harm anc show a state 
of personal danger incompatible with the marriage state. Trenchzard 
vs. Trenchard, 245, 111. 313, The cruelty to warrent a divorce must 
consist in acts of physical violance. Maddox, V. Maddox, 189, I1l. 
I52; Compton, v. Compton, 204, Ill. 629. The facts in this record 
do not bring appellee's case within the rule laid down in the forces 
going authorities. 

It is strenucusly insisted by counsel for aynpellant 
that this case should be reversed with directions to the trial 
court to dismiss anpellee's cross-bill and to grant anvellant 
@ divorce on his original bill. hile we are of the opinion and hold 
that the evidence is not sufficient to warrent a decree in favor of 
appellee on her cross-bill, we are also of the opinion that the 
evidence ig net of that conclusive character that would warrent us 
in directing a decree in favor of aypellant non obstante verdicte, 
especially as the uncontracicteé evidence shows that he was guilty ¢ 
of using profane and vulgar language toward his wife without any 
considerable provocation being shown. 

For the reasoms above set forth, the judgment 2nd decree 


of the trial court yill be reversed and the cause will be remanded. 
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Not to be reported. 
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Appellee. APPEAL FROM COUNTY cOURT 


EDWIN S.FRITZ, 


) 
) 
) 
) 

vs OF 
ST. CLAIR COUNTY. 
) 


Appellant. 


OPINION BY BARRY . J . 


A former jatdgment against appellant was reversed 
and the cause remanded for a new trial, People vs Fritz, 
228 App. 644. Appellant insists that the verdict is against 

“the clear weight of the evidence. There is ample evidence 
to support the verdict. That on behalf of appellant is not 
vf such a scenvincing character as to warrant us in saying 
that the conclusion of the jury is manifestly against the 
weight of the evidence. ‘Je find no reversible error in the 
admission or exclusion of evidence. 

The State's Attorney,in argument,told the jury 
that if appellant was found guilty he might be required to 
pey as much as $200.00 for the first year ané not more than 
$100.00 per year for the next rine years, An objection to 
the remark was overruled and appellant insists that the rul- 


ing is reyersible error, ‘jhere the court gave instructions 


to the same effect they were held to be improper but not suf- 
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ficient cause for reversal, People vs Waibel,189 App. 30; 
People vs Campbell, 201 App. 215. In the case at bar the 
State's Attorney told the jury in the same cennection that | 
they had nothing to doe with the amount appellant should pay, 

if guilty;that the only question for them to decide wes whether 
he was the father of the child. It will be seen,therefore, 

that his entire remarks weve not as objectionable as the 
instructions in the above cases cited. Finding no reversible 


error in the record the judgment is affirmed. 


AFFIRMED. 


not to be reported. 
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vs Apvoeal from City Court 
of 

WeAeHANEKINS ,CHARLEY BYERS, East St.Louis, Illinois. 

SOUTHE:N ILLINOIS NATIONAL 

BANI and UNION TiUST COMPANY, 

Successor to the SECURITY NATIONAL 

BANI OCF EAST ST.LOUIS, 


Appellees. 





OPINION BY BOGGS, de 


Appellant filed a bill in the city court of East St. 


Louis,charging among other things that on or about January 11th, 


_1924,appellant and appellee ‘\/.A.Hankins entered into @ partner- 


ship for the purpose of conducting a hotel in East St.Louis; that 
pursuant thereto appellant purchased a certain stock of hotel 
furniture,fixtures,etc,and procured a lease on a building there- 
for,known as 301 East Broadway;that appellant expended in and 
about the purchase of said furniture,fixtures,etc,the sum of,to-wit- 
$4,500.00; that apyellee Hankins was to reimburse him for his 
half of said sum,and that they were to be equal partners in said 
business;that appellee Hankins took charge of the management ef 
gaid business,carrying the funds derived therefrom in the Union 
Trust Company and the Southern Illinois National Bank of East 
St.Louis,in his own name,that at the time ef filing said bill 
there was 2 large amount of such funds in appellee banks to the 
account of Hankins;that Hankins represented to appellant from 


time to time that said business was 
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being operated at a financial less,and agreed to furnish appellant 
with a statement ef the financial condition of said business, but th 
that he failed and neglected so to do; that upon investigation 
appellant ascertained that instead of losing money,said business was 
being operated at a finanoial profit; that the inceme therefrom was 
running from $4,000.00 to $6,000.00 per month, and that the oe 
erating expenses were only about $1,800.00 per month; that appellee 
Hankins was insolvent and was squandering said partnership funds by 
gambling, and that said funds were in danger of being cempletely 
lest;that upon learing that appellee Hankins was squandering said 


funds and fraudulently converting the same to his ewn use, appelle 
ant demanded of him an immediate accounting, and that Hankins 


thereupon threatened appellant with bodily harm,exhibiting a revolver 
at the time;that a demand was made on appellant that he "agree to get 
out of said hotel and building, and renounce his interest in the 
said partnership business; that he was given a certified check for 
$3,000.00 and was procured to sign a paper, the nature ef which he 
did not understand, as he was unable te read and write.” It is 
further elleged that appellee Hankins agreed to pay appellant the 
further sum of $3,600.00, but had never anne so; that appellant had 
never voluntarily parted with his interest in said business er in said 
prop: *ty ovned by said pertnership; that appellee had placed a 
chattel mortgage on said hotel property to appellee Ryverxs for 
$3,000.00, but chargew that said mortgage was e sham and absolutely 
void as te appellant. | 
Said bill prayed that said cepartnership be dissolved, 
that an accounting be had between appellant and appellee Hankins, 
that appellee Hankins be restrained from in any Wise disposing 
of said hotel property and from expending the funds in appellee 
banks, and also prayed that appellee banks be restrained from paye 
ing over said funae: so Om deposit in the name of appellee Hankins. 
A temporary writ of injunction was issued on July I5th, 
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1924, Thereafter, on the 19th day of July, a motion was made by 
appellant that a receiver be appointed to take charge of said 
business, The hearing on said motion was set for July 25th. an 
July 24th an 
answer was filed, and a motion in writing was made by appellee 
temporary 
Hankins for the dissolution of said/injunction, Appellant insisted 
that he had had no notice af the making of said motien to dissolve 
said temporary injunction until just a few minutes before the time 
set for the hearing on the motion for the appointment of a receiver; 
that he was not ready to have the same heard, and asked to have the 
hearing on said motion to dissolve continued until a later date. 

The court denied appellent's motion, DAR motien for 
hearing with the motion for the appointment of a receiver . meres 
upon, appellant petitioned for a change of venue, which said peu 
tition was denied, A hearing was had in open court on the motion to 
dissolve said pee nea injunction, and the court entered an order 
disselving said temporary injunction and dismissing appellant's 
bill for want of equity. 4 suggestion of damages was filed by appellee, 
and the court, over the objection of appellant, at once entered 
upon the hearing of said matter, and upon the termination of said 
hearing entered an order assessing damages against appellent on the 
dissolution of said injunction, at $400.00. To reverse said jndgment 
and decree, this appeal is prosecuted, 

The first ground urged by appellant for a reversal ef 
said judgment is that the court erred in dismissing said bill fer 
went of equity. 

The law is that a court should not dismiss a bill for 
want of equity following the dissolution of a temporary injunction, 
unless an injunction is the only relief sought, Leonard,ect al, vs. 
Arnold, et al,244 Ill, 429; Nagy v. Bella, 3035 Ill. 526; Brockway 
ve Rowley, 66 I11, 99-102; Grimes ve. Grimes, 143 Ill. 550, The law 


further is that in determining whether or not a bill should be dis. 


missed following the disselutien ef a temporary injunction, the 
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motion to dissolve must be traated as a demurrer to the bill and 

the the case decided upon the face of the bill, as though no answer 
er replication had been filed. Spiegler v. City of Chicago, 2I6 a a ba 
1140125, 

The error assigned on the dismissal of appellant's bill 
for want of equity being one of the principal questions arising on 
this recerd, we have set out in substance the matters alleged there, 
Admitting as true the facts alleged as must be done en demurrer to 
the bill, appellant was clearly entitled to equitable relief, aside 
from an injunction, This veing true, the court erred in dismissing 
said bill for want of equity. 

The law futther is that eu motion to dissolve a temporary 
injunction, the court should not dismiss the bill for want ef equity 
unless it not only fails to set forth ground for equitable relief, 
but cannot be made se to do by amendment. Thomas v, Adams, 30 Ill, 
37; Hummert v. Schwab, 54 111, 142; Brockway v. Rowley, supra; 
Goddard v. C. & N. W. R. 0o.,202 Ill. 362; Leonard,et al,v. Arnold, 
et al, supra; Nagy v. Bella, supra, In Leonard v. Arnold, supra, 
the court at page 432 in discussing a question of this character,says: 

®On a motion for a preliminary injunction, a bill in 
chancery will not be dismissed unless the injunction is the only 
relief sought. (Hummert v. Schwab,54 I11, 142; Brockway v. Rowley, 
66id. 99,) The equity of a bill can only be questioned on demurrer 
or on the hearing. (Brillv. Stiles, 35 111, 305.) A motion to dise 
miss may be entertained upon the ground that there is no equity Be 
parent on the face of the bill or that the court has no jurisdiction, 
and in such case the motion is treated as a general demurrer, ade | 
mitting all the facts well pleaded by the bill. (Vieley v. Thompson, 
44 111, 9; Grimes v. Grimos, 143 id, 550; Canal Comrs. v. Village 
of Hast Peoria, 179 id, 214,) It is only where it is manifest thet 
ns amendment can help it that a bill will be dismissed on such « 


motion, (Thomas v. Adams,30 111,-3%.) It is neoessary, therefore to 


whe 





inquire whether the bill shows, on its face, that it is without 


equity." 


It’ is next contended by appellant that the evidence 


in the record wholly fails to sustain said judgment for danages, 


The only witness who testified on said hearing for 


damages Was appellee Hankins, whose testimony was as follows: 


"0. 


WA, 
"0, 


"Ae 
"Q, 
"A, 
nO, 
"A. 
"6 


ye 


"A, 
"Q, 
nA, 
"Q, 
MA, 
"Q, 
"A, 
nQ, 


"A, 


You are the defendant in this case of Frank Kuster 
against W. A. Nankins and ethers? 

Yes. 

Will you state to the Gourt what amounts of money you 
have expended, er made yeurself liable for, because ef 
this injunetion? 

Something like $#0.00, 

You have contracted for attorney's fees? 

Yes, 

What other expenses have you? 

Different things; I borrowed some money. 

Did you lay yourself liable for the payment of interest 
pecause of the borrowing of that money on account of 
your bank acceunt being tied up? 

Yes. 

How Much? 

I borrowed $1,500.00 at 7 per cent interest. 

For how long a time? 

Six Months, 

That would be appreximately 352.50? 

Yes, 

What ameunt of attorney's fees have you laid yourself 
Liable for? 

Four hundred dollars.* 


The foregoing is all of the evidence effered or 


considered by the court on said hearing, This evidenee, under 


De 
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the authorities hercafter cited, is so palpably insufficient on 
which to base a judgment for damages. that we do not deem it 
necessary to discuss the same. Jeyne & Amalini v. Osgood, 67 111, 
340-347: Reynolds v. McMillan, 209 I11. 504; Dempster v. Lansingh, 
aoa) Lil; 381-390; Burroughs v, Merrifield, 148 App. 594-603. 

It is next contended by appellant that the court 
erred in dissolving the tempcrary injunction, We are of the copia 
ion and hold that the vemporary injunction should have been 
continued until a hearing cf said cause on the merits, 

On the question as to whether or not the court 
should have granted appellant further time on the motion to 
dissolve said temporary injunction, it might be observed that 
the statute provides for five days notice to be given prior to 
the hearing of such motions, Cahill's Rev, Stat.,chap.69,sec,14, 

For the reasons above set forth, the judgment 
and decree of the trial court will be reversed and the cause will 
be remanded, 


Reversed and Remanded, 


Not to be reported, 
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A.O.M'LIS, 
PlaintLief in Error. 


vs 

Error to the Circuit Court 
of 

Johnson County. 


CHARLES MATHIS, 


Commissioner of Highways, 
Road District No.11, Johnson 
County,Illinois. 


ee eee er 


Defendant in Error. 


OPINION BY BOGGS 5 J. 





Plaintiff in error,hereinafter called plaintiff, 
-Siled a petition in tie Circuit Court of Johnson County, 
praying a writ of mandamus ordering defendant in error, 
hereinafter called defendant,to remove certain obstructions 
from an alleged public highway located in Road District No. 
11 of said county. 

Said petition avers among other things that"there 
is a certain public road comiaencing at & point in the West 
Section line of said Section 19,Tovrship No.13 South,kange 
No.4 East in Johnson County,Illinois,eighteen rods south of 
the Northwest corner of the Southwest quarter of said Sect- 
ion No.19,thenece running east one half mile to the center 
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line running north and south in said Section No.19,at a point 
eighteen rods south of the center point of said Section No.19, 
thence ruming north on said center line eighteen rods to an 
intersection with a public road known as the Vienna and Gan- 
town road.........That at tients said first mentioriea 
road on the section line running north and south between said 
Section No.24 and Section No.19,there is a public highway 
running north and south,and that the said first mentioned 
highway forms a connecting link between the two last ment- 
loned highways;.....that the first mentioned public road 

is contiguous to,abuts upon and is adjacent to your »veti- 
tioner's land,....and forms a direct outlet east from said 
land ta,the said Vienna and Gantown roade ...e..That tne 
said first mentioned public highway is a public highway by 
user heving been in continuous use by the general public for 
travel,until the obstruction hereinafter described,for more 
than forty years,and for a great portion of said time has 
been inclosed with fences on the side,and of the width of 
rabout forty feet...-.That on the 24th day of May,1922,a 
Mr.John Hand presente’. a petition signed by-a certain num- 
ber of citizens praying that the said »ublic road be vacat- 
ed from the west end of same on the said section line be- 
tween said Sections 24 and 19,eastward to the center line 

of said Section No.19,a distance of one half mile,to the 
Highwey Commissioner,Charles Mathis,of said Road District 
No.ll,and the said Highway Co missioner caused to be >ut 

up notices of a hearing on said petition on that day to de- 
tirmine upon the advisability of vacating said public road; 
that at the hearing of the said petition the seid Commission- 
er of Highways Charles ilathis,declared that said road Was 
vacated and entered a preliminary order to that effect;" 


a] 
(a) 





that notice of final hearing was given,and on final hear- 
ing an order was entered declaring ssid road vacated; 
that thereafter plaintiff perfected an a> eal from said 
order to the Superintendent of Highways of said county, 
end that on a hearing beioxve said Superintendent the 
order of said Highway Commissioner was reverssd and held 
of no effect;that during the pendency of said proceedings 
Hand caused certain gates,one located at the west end,one 
at the east end and one et the halfway point in said road, 
to be securely locked;that plaintiff aonlied to remove or 
cause to be removed said sates,and that he haa refused and 
neglected so to do;thst by reason thereof said road ts ob- 
structed to public travel;prays writ or mandamus,etc. 
To said petition an answer was filed 
by the defendant,denying among other things the exsistence 
of said alleged public highway,by user or otherwise,and 
denying that plaintiff is entitled to the relief prayed. 
A trial was had,resulting in a verdict finding that the al- 
leged highway wes not in fact a highway. A motion for new 
trial made by plaintiff was overruled. Thereupon plaintiff 
entered a motion for a judgment awarding the writ of mandamus, 
non obstante veredicto,which motion was overruled,and judgment 
was rendered against plaintiff,in bar of action and for costs. 
To reverse said judgment,this writ of error is prosecuted. 
It is first contended by plaintiff for a 
reversel of said judgment that the verdict is against the 
manifest weight of the evidence. The record discloses that 
the road in question extends across the north half of the 
southwest quarter of Section 19,being cighteen rods south of 
the north line of said quarter section. It begins at what is 
knowm as the Towreship Road,which runs north and south along 


the west side of section 19,and extends in an easterly direct- 


ion to thé east line of said quarter section,thence it turns 
north approximately eighteen rods and connects with the 
Vienna and Gantovm road. The tract of land immediately north 
of the road in question is owned by one \W.P.\valker,while the 
land lying immediately south of the road is owned by T.R.Hand. 
Some ten or twelve years before the filing of this petition, 
Hand erected three gates across said alleged highway,one av 
either end and one in the middle. The gates remained unlocked, 
and were Opened and closed by users of the road,until some time 
in iday 1922,when Hand locked said gates,as set forth in said 
petition. 

The eviderce on the part of plaintiff is to the ef- 
fect that some forty years ago the owners of the premises in 
question fenced in a strin of ground running a half a mile 
east and west along the line above set forth,sixteen feet in 
width. It was not all fenced out at the same time, '/.R.Walker, 
a witness for plaintiff,testified: "I leit eight feet of the 
road,the other people left eight feet, I left the eight feet so 
that my neighbor ,Willis Carleton,could get from his property. 
He wanted & road out from his farm." It is a serious quest- 
ion,on the evidence,as to whether it was ever intended by the 
owners of the Land through which this road ran,to lay out or 
dedicate a road for the use of the public,or simnly to leave 
a passageway for the neighbors who might care to use it. The 
evidence ia to the effect that the road authorities nev.r as~ 
sumed control over said roadway,and never did any work on the same. 
The evidence,bcth on the part of plaintiff and defendant,is to 
the effect that for a good deal of the time ssid road was not 
passable for vehicles. A large number of the witnesses who 
testified on behalf of plaintiff had not been along said al- 
leged roadway for ten or fifteen years. In fact,the evidence 


tends to show that for the lest ten years prior to the filing 
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of the petition herein,practically no use had been made there- 
of,outside of such use as had been made by a few of the neigh- 
bors;that for ten yexrs prior to the filing of said petition, 
there were fences across said alleged hishway,gates being er- 
ected so that persons who desired to use the same could do go 
by opening the gates. ‘ic are therefore not prepared to say 
that the verdict of the jury is against the manifest weight 

of the evidence. It was for the jury,if properly instructed, 
to say whether or not said alleged highway was in fact a high- 
waye High's E:.Leg,kem.,sec. 9;Crube vs Nichols,36 Ill. 92; 
Illinois Wetch C.se Co., vs Peanaonieteelee 140 Ill. 432~4354; 
Be& O.S.WeteCo.vs Faith, 175 Ill. 58;Seidschlag vs Town of 
Antioch, 207 Ill. 280-283;C.c& E.I.R.Co. vs People, 222 Ill. 
576-412. 

It is next contended by plaintiff that the court 
erred in giving the second,third,fourth and fifth instruct~ 
ions given on behalf of defendant in error. 

While instructions 2 and 3 are in abstract form, they 
state correct principals of law and were applicable to the 
issues in the case,and the court did not err in siving the 
Same e 

In instructions 4 and 5,the court instructed the 
jury that if they found from the evidence that the alleged 
roadway had been abandoned, they should find the issues for 
the defendant. Counsel for plaintiff contends that there 
was no evidence in the record tending to prove that the al~ 
leged highway had ever been abandoned. Plaintiff,however,in 
his given instructions 8 and 13,submitted to the jury the 
issue as to whether said roadway had been abandoned. This 
being the state of the record,he is not in a position to 
complain of the giving of the defendant's fourth and fifth 


instructions,on the gound that the same brought into the 
Be 
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case the question of the abandowment of said alleged high- 
WS) e 

It is also contended that the court erred in giv- 
ing defendant's fifth given instruction,which submitted to 
the jury the effect to be given the record of the proceed- 
ings hed before the hishway commissioner. Plaintiff is not 
in e position to urge this objection,for the reason that his 
fourteenth given instruction is subject to the same critic- 
ism. 

Fifteen instructions were given on behalf of »lain-~ 
tiff,which in our judgment fully set forth plaintiff's theory 
of the case in all its phases,and for the reasons above stat- 
ed we hold thatnthe court did not commit reversible error 
in the giving of defendant's instructions 4 and 5. 

It should further he observed that in this charact- 
er of case it is incumbent upon the petitioner to establish 
a clear legal right to have the act prayed for performed,and 
by the respendent,before he is entitled to the writ of man- 
.damus, North vs Trustees of University of Illinois,137 
Tll .297;Peonle,ex.rel. vs licCullough,210 I11. 488; People 
vs Dummlap, 248 Ill. 154. Under the evidence in this case, 
plaintiff has not established such clear legal right to the 
relicf prayed as is contemplated under the authorities 
above cited. 

Counsel for plaintiff treats the issues in this 
case as though Hand and Walker were parties to the suit,in- 
stead of the delendant,as Highway Coumissioner. The Highway 
Commissioner is a public officer,and as such is not bound or 
estopped by the action of private parties. 

It is contended by counsel for defendant that 
A.0-iiills,who attempted to appeal from the decision of the 


Tighway Commissioner to the County Superintendent of Eigh- 
66 
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ways,was not an interested person as contemplated by the 
statute giving the right of apveal,and that therefore said 
County Superintendent of Highways was without jurisdiction 
to hear said appeal. In view of our holding on the 
merits of this case,it will not be necessary for us to dis-~ 
cuss this proposition. 

For the reasons above set forth,the judgment of 
the trial court will be affirmed. 


JUDGMENT AFTIRMED. 


not to be reported. 
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Opinion by Barry J. 

The information under which plaintiffs in error were 
“carvicted charged that, on Larch 3, 1923, in the county of Randolph, 
“they did then and there wilfully end unlavfully possess and sell 
intoxiceting liquor, without being suthorized so to do in the manner 
provided in the Illinois Prohibition Act, contrary to the form of 
the statute, "etc, 

One Of the plaintitis dh error filed iis sitadevyit ain 
support of the motion for 2 new trial in which he stated that 
after a certain juror had been accepted to try the case, and 
before any cvidence was taken the jurors were excused for the 
noon hour; that arfiant then saw the asid juror walk over te 
where the State's Attorney and the forner State's Attorney were 
engaged in conversation, in the court room, and thnrt the juror 
seid comething to then; that the said juror immediately followed 
the former State's “ttorncy to 2 voint witnin ten fect of where 
aftfient was sitting and that the jurér snid something to the former 
“tate's ‘ttorney to which the latter replied:"they ought to be convice 
ted," Affiant then states that the fornor State's Attorney mernt to 
refer tc the dcfendants, snd that during the samc noon hour he again 
gy the said juror snd tke former Statc's ‘ttorncy enZaged in 7. cone 


fidential conversstion in the office of the circuit clerk. 
Sits 





The affidavit does not state that at the tine in question 
the juror rererred to, or any of the jurors, had been aworn to try 
the case, but simply that the person veferred te had been accepted 
as a juror. 50 far as the record shows the jury may not have been 
Secured at that time, and it does not apnear from the abstract that 
the person referred te actusily served as sjuror in the trial of the 
case. Aiffiant does not claim that he heard any of the alleged 
conversation except the words above quoted, and he gives it as his 
conclusion that the former State's Attorney referred to the plaintiffs 
in error, It is not shown that the former State's “ttorney was engaged 
in, Or interested in the trial of this cabe, or that his alleged ree 
marks referred to plaintiffs in crror except as above stated, 

Waiving the discrep2ncies in the affidavit, we .re of 
the opinion the court did not err in refusing to grant a new trial 
because of the alleged improper conduct or the part of the former 
State's Attorney. It clearly eppears from the affidavit that affiant 
was as fully infcrmed of the alleged facts before any evidence was 
taken as he was after the verdict of guilty was rendered, If a party 
to a cause, which is on trial, is cognizant of an irregularity in the 
conduct of a juror or other person and does n&t avail himself of the 
first opportunity to bring it to the attention of the eourt, the 
right to make it the ground for a motion fer new trial is waived, 
A party cannot in such case remain silent, tke his chances of a 
favoreble verdict and retain the right to bring at forward in suvport 
of = motion for new trinl if the verdict is against him, Stempofski, 
vs. Steffens 79 111. 303; Schlitz Brewing Co. ys. Compton, 46 App.34, 

Ylaintiffs in error are in no position to cuestion the 
ruling of the court on their motion to cuash the indictment tecause * 
the motion was made after they had entered # plea of not guilty and 
without obtaining leave to withdraw the plea, People vs, Smith, 317 
11, Ila, They filed a written motion in arrest of judgment tut did 
not claim therein that the information vas insufficient to charge a 
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criminal offense. However, if an information charges no criminel 
orfense the gqueStion may be raised on a writ of error even though + 
there was no motion to quash or in arrest of judgment, People vs, 
Wallave, 316 111, 120, No argument is presented as to the alleged 
insufficiency of the information, We find nothing but 2 mere state- 
ment in the brief that the motion to cuash should have been sustained 
and PeOple vs. Martin 314 111, II0 and People vs. Bernes 314 111.140, 
are cited in suvpert thereof, 

If it be conceded that the point was properly raised and 
argued, we are of the opinion that the information charged the come 
mission of crirainnl offenses, The material averments are that ° 
plaintiffs in error possessed and sold intoxicating liquor, "without 
being authorized so to do in the manner provided by the Illinois 
Prohibition Act." In People vs. Martin 314 I11, IIO, at page I14 
the court said:- "A person nay violate section 3 by possessing . 


intoxicating licour without being authorized Oy lew to possess the 


> 
RENN TA 


same, Kou..." The second count is not in the language of either 
section, It neither charges that plaintiff in error pOssessed into . 
‘icating liquor without being authorized by law to possess the same, 
nor that he possessed titosioatine liquor with intent to violate the 
provisions of the Prohibition Act,” 

The court clearly indicated that such an averment as is found in the 
information in the case at bar is sufficient, The language used in 
the information is, in legal effect, the same as that of the court 
and it is ouite cvident that it was bascd thereon, 

If the averment had teen that plaintiffs in error possessed 
and sold intoxicating liquor, "without having 2 permit from the 
‘ttorney General” it, clearly, would have been sufficient, People vs, 
Tate 316 Ill, 52, We can see ne material differenoe between that 
language and the averments in the information in the esse at tar, 

Plaintiffs in crror do not point out any slleged error in 


the refusel of sny of their instructions, nor do they argue that 
3 
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there was error in thnt regard, but simply assert that they were 
entitled to instructions 2, 3, 4, and 5 which were offered by 
them and refused by the court, The alleged errer in that regard 
was waived, However, we have examined 211 of the instructions 
given and refused. We find that I-: were given on behalf of plaintif:. 
in error which fully covered every phase of the case and included 
so much of the refused instructions as the law would warrant and 
which was applicable to the issues. 

The credibility of the witnesmes and the weight to be 
given their testimony were questions for the jury, If the jury 
believed the witnesses offered on behalf of the weople there is 
ample evidence in the record to support the verdict, Finding 


no reversible error in the record, the judgment is affirmed, 


AHTIRMED, 


Wot to be reported. 
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In The 
APPELLATE COURT OF ILLINOIS, 
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MARCH TERM, A, D, 1925, (ay 1, Esl elon | ' le = at 7 

WILLIAM CONNOR, et al, ' A ae eae’, 

if Appellees, /})/ f 

i V8, ‘wet : Apoeal from \ 

Ne “ ae ou . eee 
ROBERT E, WAHL, ET AL, City Court, 

(4DAM EITZENHEPER, 

REBORT Z, WAHL and Hast St. Louis, 
MYRA WAH, ) 


Appellants. 


OPINION by BARRY, J, 

Robert BeWah2 and Myre Wehl, his wife, on May 16, 1914, 
executed te Henry T. Renshaw, trustee, a mortgage to secure their 
note for $1700.00 due in three years with interest at 6 per cent, 
About six months /Renshaw sold and assigned the said note and mortgar. 
to appellant Bitzenhefer who has retained possession thereof frem 
thence hitherto, No assignment was recerded and no notive thereof was 
given to the mortgagers whe paid the interest te Renshaw until the 
maturity of the note and he paid the same to Hitzenhefer, After the 
note came due Renshaw continued to pay interest ior iittaenherer until 
1922 but no part of the principal has been paid, 

When the loan came due the Wahla were not aware ef the fact 
that Renshaw had sold the note and mortgage, They gave him a new note 
for $1,700,00, secured by mortgage on the same premises solely for the 
purpose of a renewal of , the first note and mortgage, Renshaw * filed 
a release ef the first mortgage. He did not use the new note and mone 
gage for the purpose for which they were delivered te hih but, on Oct. 
5, 1917, seld and delivered them #o appellee Voightlander in whese hehe 
ds they have been frem thence hitherto, Ho assignment was recordet and 
no notice thereof wag given the Yahlis whe paid the interest to Renshav 
until May I6, 1922 and he paid the same te Voightlander but no part of 
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the principal has been paic, The money received by Renshaw /'i” the note 
and mortgage was coverted to his own use, 

On May 16, 1922 the Wahis assumed that their first note and 
mortgage had ween fully paid by the seoond and thet Renshaw held the 
second note and mortgage, They then executed to him a third note for 
$I,700,00 secured by a mortgage on the same premises solely for the 
purpose of renewing the second note and mortgage but the same were 
never taken up er cancelled, although Renshaw, as trustee, released 
the mortgage ef record, He did not use the third note and mortgage for 
the purpose for whioh they were delivered to him but on the coutrary, 
on July 7, 1922, sold and assigned the same to appellees William and 


Nillie Connor, who filed the assignment of the mortgage for record, At 


co 


the time they purchased the note and mortgage they relied on a certi”. 
cate of title which showed that the prior mortgages had been releas2: 
William and Nellie Connor filed a bill to foreclose the thir’ 
mortgage. Appellant Bitzenhefer filed a crossebill to foreclose tne 
first mortgage, Appellee Voightlander filed an original bill to fore. 
clese the seoond mortgage, The twe suits were consolidated and issues 


joined, The wahls setbup, inter alig, that the second note and mortgage 





were given for the purpose of taking up the first loan and that the ; 
third note and mortgege were given to take up the second note and morte 
gage and that neither was taken up or cancelled, The cnuse was referr~- 
ed to the Master to take evidence and report the same with his conclu- 
sions. He found the facts to be as above stated and recommended a de~ : 
eree for the foreclosure ef the first mortgage; that the release there. 
ef be set aside; that the Conner and the Voightlander bills be dise 
missed fer want of equity, Objections to the Masters report were over- 
ruled and allowed to stand as exceptions, The Court found the third 
mortgage te be a first lien, the second mortenge to be a second lien ; 
and the first mortgage to be a third lien »nd ordered a sale and dis - 
tribution of the proceeds upen thet basis, Hitzenhefer and the Yehle 


appealed. 
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n It is strenuously insisted by appellees that the decree is 


in accordance with the law announced in Mann vs, Jumel, 183 Ill, 523; 


Williams v. Jackson,107 U.S.478: 
/Bier vs, Weiler 503 Ill. App. Pda and similar cases, In some of the 


cases the only question involved was @s to the priority of liens and 
in the ethers as to whether a subsequent purchaser or inoumbrance with- 


out notice had a right to rely upon the facts disclosed by the record, 
at the time he purchased,or when ne loaned his money, None ef the 
cases hold that the assignee of a mortgage will be protected against 


- 


ecuitable defenses of the mortgagor which existed at the time the morte 
gage was assigned, 


In the case at bar all of the notes and mortgages were 
executed to the same mottgagee, Henry T, Renshaw, trustee, He knew 
when he took the second note and mortgage as a renewal of the first 
that the first had not been paid but was held by Bitgenhefer, Renshay; 
did not have the first note and mortgage at that time and had no 


authority to collect the same, When he released that mortgage and re. 


corded the second he was not an innocent encunbrancer and parted with 
nothing, Voightlander did not loan the Wahls any money but bought the 


second note and mortgage from Renshaw several months after they were 


executed. Renshaw took the third note und mortgage as a renewal of the 
~~ 


second knowing that he had sold the first and second and that they xe 
were held by Voightlander and Bitzenhefer, He did not have the second 
note and mortgage when he toek the third as a reuewal thereef and had 
no authority to collect the same, When he released the second and Tee 
corded the third he was not an innocent incumbrancer and parted with 
nothing, The Connors Bid not loan the Wahls any money but purchased 
the third note and mortgage from Renshaw several months <fter they 
were executed, 

fhe contention of the Wehls in the trial court and here is 


that the sccond note and mortgnge were given for the purpose of takinrc 


up the first and that the third note and mortgege were given to take_ 
up the second and that none of them were used by Renshaw for the pur- 


oje 
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tor Whioh they were delivered to him, In other words they insist thet 
there Was a want or failure of consideration, If the Connors or Voghe 
lander hed loaned money to the Wehis on the faith of the releases eee 
cuted by Renshaw and shown by the rec#:.ds without notice of the fact 
shat the privr mortgage, or mortgages had not been paid, a different 
question would be presented, 


The doctrine of an innooent purchaser for Paris which ape 
plies to comaercial paper, has no apyvlication to a mortgage. The aga. 
ignee of a mortgage knows it is not assignable at common law but only 
in equity and that he takes it subject to all existing equities in 
Favor of the mortgagor, King vs, Harpster, 306 Til, 202-209, as dacaee 
et the assingee the mortgagor may show that there was a want or fail. 
ure of consideration for the mortgage, Pittsburg Plate Glass Co, vs, 
Kransgz, 291 111, 84-90, 

It clearly appears that the Van'ts received ne consideratia:, 
for the second or third mortgases, If Renshaw were now seeking to fors 
close those mortgages the Wahis would have a Puli and complete defense. 
The assignees Voightlander and the Connors stand in no better position, 
That was eur holding in Kvatgmeyer vs. Weissman decided at the Oct, 
ver 1924 but not yet reported, In that case the Supreme Court denied 
® writ of certiorari and thereby approved our conclusions, Soden vs.» 
Claney, 269 Ill, 98, The holders of the second and third noted may 
be entitled to recover in an action at law, Zollman vs, Jackson Sav- 
ings Bank, 238 Ill, 290, but we know of ne law that would authorize 
thom to foreclose under the facts and issues in this case, As the . 
first note and mortgage were not in Renshaw's hands for collection, 
or otherwise and he was not the agent of Hitzenhefer the release of 
the first mortgage was without authority and void end should be set 
aside and the mortgage foreclosed, The decice is reyersed and the 
cause remanded for further proceedings iv eccordance with the views 
herein expressed, 


; REVERSED .ND HELWDED, 
Not to be reported, 
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Term No, 51, ‘Agenda No.38. | 
In The — 
i 
APPELLATE COURT OF ILLINOIS, \4 ry, 
oom rng <1) 
é I Ta 
MARCH TERM, A, D., 1925, ( // / 
| ‘i y, GB 4. L ee ol 
med em wegen fo nn Ly oo oe Ld i) ep U 
a ; 
?. T, HINDE, : ‘4 
Appellee, Appeal from paper 
VB 
Circuit Court, 
DB, LAZAROFT, 


Apvdellant, Madison County, 


OPINION by BOGGS, J. 

In the year I9I7, appellant, being engaged in the grocery 
and saloon business in Madison, Illinois, had in his posession a 
quantity of whiskey upon which he failed to pay a floor tax required 
to be prid under the United States revenue law then in effect, and a 
penalty was assessed against and collected from him of $4,438.18 Apes 
pellant was in Florida, and did not return until efter the time had 
elapsed in which the tax should have been paid, and for that reason 
the penalty was imposed. Theresefter, in April, I9I8, appellant cone 
sulted with appellee, looking toward the recovery back of the amount 
of said penalty, Appellee was then associated with one Taylor R, © 
Young in the practice of law in St.Louis, Missouri, Following said 
consultation, on April 29th, I9I8, the following proposition was made 
through Taylor R. Young to appellent, which was accepted by him, to - 
wit: 
"St. Louis, Mo., April 29h, I9Té, 
"Mr, Dimitro Lazarus, 

Madison, Illinois. 


"Dear Sir: 
I hereby propose and agree to represent and prosecute 


your claim for return of tex or penalty assessed against and paid by 
you at the instance of the Revenue Department United States Governe 
ment at Hast St. owas. Illinois, in the sum of approximately 
$4,441,84, and receive as my cOmpensation in full fer such services 
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& sum equal to one-half of the amount recovered or paid, if any, by 
said Revenue Department or the department of the Government whose 
duty it would be to pay or return said money if any ie returned or 
paid; you to furnish to me affidavits to be ysed on any hearing that 
may be had in the matter, I em to bear all other expenses, including 
the fees and charges of 211 persons assisting me et Washington or elses 
where; in ether words you are to be at no expense in the matter further 
than to furnish the affidavits and proof mentianed, If I recover no 
part of said sum for you I am to receive no compensation whatever for 
my services or expense, 
Yours very truly, 
Taylor R, Young. 

"I accept the above offer and authorize you to proceed 

with the clain, 
Dimitro Lagaroff". 

Thereafter, in the yeer 1921, the Treasury Department tee 
cided that the penalty in question had been erroneously collected 
from appellant, and in August of that year the Comptroller General 
issued to appellent a treasury warrant for $4,458.18 as a refund on 
the penalty collected, Upon settlement being made with appellant by 
the government, appellee demanded of appellant that he pay to him 
for his attorney's fees nena of the amount so refunded, This ape 
pellant refused to do, Thereupon appellee instituted suit in the 
Circuit Court of Madison County against appellant to recover there» 
fore, Two trials were had, both reaulting in verdicts in favor of 
appellant, Both of said verdicts were set azide, and on the third , 
trial a verdict was returned in favor of appellee for 92,588,92, bes 
ing onej-half of the amount repaid to appellant, with interest thereon, 
on which verdict judgment was rendered, To reverse said judgment, this 
appeal is prosccuted, 


The declaration as finnlly amended consisted of one special 


ceunt snd the commen counts, Inszid special ceunt apvellee set sut the 
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abeve-mentioned agreenent and the assignment thereof by Taylor R, ~ 
Young to appellee, and ayerred that appellee had performed the mat. 
ters and things therein set forth to be performed by hin, and that 
there had been recovered from the government the amount above ae 
tioned, and that he, appellee, was entitled to recover from appel- 
lant eneehalf thereof, as set forth in said agreement. To said 
declaration appellant filed a plea of the general issue, supported 
by an affidavit of merits, A trial was had, resulting in a verdict . 
end judgment as above set forth, 

It is first contended by appellant for a reyersal of said 
judgment that the verdict of the jury is against the manifest weight 
of the evidence, 

The evidenee on the part of appellee is to the effect that 
appellant had consulted with him in April, 1918, in his office in St, 
Louis, with reference to recovering baok the amount of the penalty 
above mentioned; that he, appellee, had had some misunderstanding 
with the revenue department at East St, Louis, and for that reasen 
thought it best to have the contrnct mede in the name of his partner, 
Taylor R, Young; that upon the execution of said contract of employ- 
ment, he took up with a Mr, Meeker the matter ef looking after said 
claim in Washington; that Meeker continued in such employment until 
his death on November 3rd, I9I8; that efter the death of Meeker, lrs, 
Meeker, his widow, who was residing at Washington, wanted to undertake 
the prosecution of said claim, and she was allowed to do so, Some time 
thereafter, the Revenue Department notified appellant that his claim 
for refund was disallewed in its entirety. Mrs, Meeker attempted to 
reopen the case, but was unsuccessful in her attempt, Appellee thers- 
upon employed Warwick M. Hough, who had offices in St. Louis and in 
Washington, and who practiced in the Claim Department at Washington, 


and also Cook snd Benoman, attorneys, of Washington, who were ass0-@ 


ciated with Hough, Appellee further testified that he prepared a 
oe 
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complete transcript of all the proceedings that had been had up to 
the time of employing ssid attorneys, and of all the correspondence, 
for their use in the prosecution of said claim; that said attorneys 
were successful in having the cass opened up, and were also success- 
ful in having the Department at Washington allow said claim and make 
a refund of said penalty, The testimony of appellee was corroborated 
by the testimony of Taylor R. Young, end George R, Beneman, of the 
‘firm of Cook and Benemen, and by the correspondence in connection 
with ssid transaction, which was offered and admitted in evidence, 
(On the other hand, appellant admits the meking of said 
agreement, but insists that the same was made with Taylor R, Young, 
and he testified that in the latter part of 1918 Taylor R, Young, 
Mrs. Meeker and appellee were in consultation together, md that 
Young wanted appellant to advance $100.00 to cover the expenses of 
Hrs. Meeker for a trip to Washington to look after said claim; that 
he, appellant, spoke up and said that under his contract he was not 
responsible for any expenses, and that Young then said: "Mr, Lazaroff. 
now is the time to get your money, If you don't feel like putting 
$100.00 to get $4,000.00, why should we put any, because we have no 
money there." He further testified that he said, "I pay enough, and I 
not pay any more, If you don't want to take care of the case, let me 
heve agreement snd we will forget.% That Young replied, “Just as well, 
we will not go there any more if you den't want to put up 3100,00 
expense for Mes, Meeker to go to Washington.*® Appellant tien seid, 
"All right, if you think you are through with the case, very well, I 
could find another lawyer to take care ef my case." and Young then 
said, “All right." Appellant further testified: "I left there and 
got another lawyer, lir. Stone at Springfield, I also employed Mr, 
Garesche of Madison, I never heard any more from Mr, Young until 
we cane to this trial," Appellant further testified that he theree 
after entered into = contract with Garesche in and by which he wzs 


recover. 
to pey him oneethird of the amount that he should 
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In rebuttal, Young testified that, in the conversation 
referred to by appellant, he suggested to appellant that he furnish 
$50.00 to sover Mrs, Meeker's expenses to Washington} that appellee 
spoke up and said that under the contract appellant was not to fur-~ 
nish sny funds for expenses, and that thereupon he, Young, drew the 
cheek of the firm te pay her expenses, Appellee testified to the 
same effect with reference to this transaction, Young and appellee 
both testified that there was no abandonment of the undertaking to 
collect appellant's claim, and the evidence in the record fully suas 
tains their contention, The record discloses that, from the time of 
the making ef said agreement, appellee and Young, with the attorneys 
in their employ, were continuously at work on said claim, 

It will be observed that whereas appellant testified that 
Young abandoned said contract in the latter part of the year 1918, 
the sgreement entered into between anpellant and Garesche wes dated 
May 2nd, 1921, being only a few months prior to the settlement by 
the government with appellent, Garesche was sworn and testified on 
behalf of appellee that while he entered into a contract with appele 
lent for the recovery of said penalty, that after he ascértained 
that there were other attorneys working on the claim, eni the work 
that had been done by appellee end the attorneyb associated with hin, 
he did not try to hold appellant on s&id contract. We therefore hold 


that the evidence in the record fully sustains the verdict of the 


Jurys 
It is next contended by appellant that the contract entered 


into between him and Taylor R. Young, and which oontract was assigned 
to appellee, was a chempertous contract, and that its enforcement 
is against public policy, 

This question was not raised by any plea filed by appellant, 
and was not mentioned in the affidavit of merits, which is somewhat 
lengthy, so the only way in which it was sought to be raised was by 
motion to direct a yerdiot, and motions for new trial end in arrest 
ef judgment. It is held in Vel.4, page 370,incye, Pl. & Fre, that in 
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order to raise a defense of champerty, it must be specially pleadcc. 
So far as we have been able to ascertain, that question has never 
beon reised in this state. Without reference, however, to whether 

the defense of champerty was properly raised, we are of the opinion 
that the contract in this case is not a champertous one, either at 
common law or under the holdings of the Supreme and Appellate Courts 
of this state, (Chitty on Contracts, I0th ed.p. 475; Blackstone's 
Com.,vol. 4, ps 136; Park Comrs, v. Coleman, et al, 108 111, go1-601; 
Mills v. County of Franklin, 43 Ill, 267: Phillips v, South Park Comrs., 
et al, I19 Ill, 626-635; Brush v. City of Carbondale, 229 Ill, 152; 
Milk Dealers Bottle Exchange v. Shafer, 224 App. 415; v. Halsell, 
I6I U. 3, 72-80.) In Park Commissioners v. Coleman, supra, the court 
in discussing @ contract alleged to have been champertous, at page 


60I says: 2 
“So far as this record shows, these attorneys did not under. 


take to pay one cent of her costs or expenses in the maintenance of 

the suit, which is a complete answer to the claim the conveyance was 

@ champertous contract. To make out ea case of champerty it is not 

sufficient to show that a part of the thing recovered w@ paid or 

egreed to be paid as an attorney's fee, It must also be shown that 

the costs and expenses of the suit, or some part of them,are paid or 
agreed to be paid by the champertee, In Chitty on Contracts, (10th 

| Am, ed.) page 745, the author defines champerty to be, 'A bargain 

With = plaintiff or defendant to divide the land or other matter 

sued for, between them, if they proceed at law, whereupon the chm 

pertee is to carry on the party's suit at his owm expense.' It is 

cleer from this definition, the case at bar does not come within ite 

terms, This view of the lew is fully sustained by Walsh et «al. V. 

Shumway et al, 65 Ill, 471, and there is nothing in the cases cited 

by appellants laying down a contrary decision. (Gilbert et al v. 

Holmes, 64 Ill, 548; Thompson v. Reynolds, 72 id, II; Colemen v, “ei, 

Billings, 89 id, 187.)® 
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A champertous contract contemplates that the champertec 
shall undertake to pay the whole or a part of the costs of litigation 
undertaken, for a part of the thing for which the litigation is 
brought. At common law it was ordinarily connected with a suit for 
land, In this case, there Was no undertaking on the part of appelles 
to pay costs or expenses in connection with any contemplated liti. 
gation, In other words, there is nothing in the contract to indicate 

that litigation was intended, and evidently the only expenses none 
templated to be »orne by appellee was his own traveling expenses or 
the expenses of anyone who might be associated with him in the oibeet 
cution of said claim, and the only sum expended by appellee, so far 
as the evidence diselcses, is the #50,00 paid to cover lirs, Meeker's 
expenses to Washington, 

While champerty has not been abolished ty statute in this 
state, the tendency of the decisions is to depart from the severity 
of the old law and at the same time to preserve the principle, . 
“which tends to defeat the mischief to which the old law was directed, 
namely, the traffic of merchandising in quarrels, of hucke tering in 
litigists' discord.* (Milk Dealers Bottle Exchange v. Shafer, 224 
Apo, 411, citing South Park Comrs, v. Coleman, 108 Ill, 591, and 
Phillips v, South Park Comrs., I19 Ill. 626.) 

The record in this onse wholly fails to show that appellee 
was attempting to stir up litigation, Appellant first called on ap- 
pellee with reference to the recovery of the penalty paid by him to 
the government, and the contract entered into followed h is interview, 

It was also insisted by counsel for appellant, thet appele 
lee and the witness Taylor R, Young both testified substantially 
aifferent in the last trial of said cause from what they testified 
to on the former trials, with reference to vhether Young attempted 
to have appellant adyanoe money to defray Hrs, Meeker's expenses to 
Washington, and with reference to whether there was &n sbandonnent 
.of the contract entered into by appellant with Young, Counsel argue 
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this matter at considerable length; however, there is nothing in 
the redord to substantiate their contention, for the reason that 
the tedtimony given by apvellee and Young on the cbrmet trials waa 
not offered in evidence, 

It is next insisted that the court erred in refusing to 
allow appellant te file a plea of no consideration, Apparently this 
application was made during the giving of evidence on the part of 
appellant, The case had been twice tried, and had been pending in 
the court for some while, We are therefore of the opinion and hold 
that the triak’ court did not abuse its discretion in refusing to 
allow such plea to be filed, 

Counsel alse assigned error on the refusal of leave te ap- 
pellant to file a plea of seteoff er receupment during the trial of 
said cause, This assignment of error was not argued in appellant's 
brief and argument, and will therefore be taken as waived, (Keys v, 
Kimmel, 186 Ill, 109; Duffy v. Leavitt, 8I App. 410,) It might be 
further observed that the abstract filed by appellant does not set 
forth the application for such leave and the ruling of the court 
thereon, so appellant is not in a position te urge this assignment 
of error, The abstract filed with the record must be sufficient to 
present every error and exception relied en, (Peoplé vi Marshall, 
309 Ill, I22_.I28, and cases there cited.) | 

Other errors were assigned on the record, but in our 
view of the case it will not be necessary te discuss the sare, 
“inding no reversible error in the recerd, the judgment of the 


trial court will be affirmed, 


Judgment Affirmed, 


Not to be reported, 
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TERM NO, 3. AG, NO. 10, 
MATHER PFEIFFENBERGER, : 
Plaintiff in &rror, : ERROR TO 
vs. : ALTON CITY 
ALBERT A. SUDRO, et al., : COURT. 


Defendants in Error. 


BARRY, P. J. = Plaintiff in error brought this suit on a promissory 
note dated February 11, 1921, for 31,000.00 falling due one year 
after date with interest at five per cent. The general issue 
and two special pleas were pleaded and the trial resulted in a 
verdict and judgment in favor of defendants in error. 

The first special plea is a plea of want of con- 
sideration. The second is to the effect that on February 11, 
1921, defendant in error Lola May Sudro was afflicted with a tumor 
of the thyroid gland; that she consulted with plaintiff in error 
with reference to the removal of the said tumor; that an agree- 
ment was then and there entered into wherein it was agreed that in 
consideration of the note sued on plaintiff in error would remove 
said tumor and effect a permanent cure; that pursuant to said 
agreement plaintiff in error operated and claimed to have removed 
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the tumor, but that he so negligently and carelessly performed 
the operation that it became and was necessary in order to 
relieve the pain and suffering caused by his negligence, for 
defendants in error to employ another surgeon to perform another 
operation; that by means of the latter operation Lola May Sudro 
was relieved of the pain and suffering caused by the negligence 
and carelessness of plaintiff in error, etc. 

When a physician undertakes the treatment of a 
case he does not guarantee a cure, nor is any promise to effect 
acure or even a partial healing to be implied, nor does the 
law raise from the fact of employment an implied undertaking to 
cure, but only an undertaking to use ordinary skill and care, 
Of course a physician might contract specifically to cure and 
he would be liable on his contract for failure, but in the 
absence of such a special and peculiar contract, the fact that 
treatment has resulted unfavorably does not even raise a pre- 
sumption of want of proper care, skill or diligence, 21 &.C.L. 
591. 

The record discloses that plaintiff in error per- 
formed a goitre operation upon Lola May Sudro on January 21, 1921. 
There is no evidence tending to show that prior to the operation 
there was any talk about a permanent cure or as to whether a 
second operation might become necessary. It appears that defendants 
in error fixed the doctor's fee for the operation without any suggese- 
tion from hin. On February 11, 1921, three weeks after the opera- 
tion, they wrote and delivered to the doctor the following note:- 
"In deep thankfulness to God for his goodness and in sincere grati- 
tude to Dr. Pfeiffenberger for his kindness and for professional 
services rendered, we promise to pay the sum of $1,000.00." 


While the note sued on bears the same date as the note above quoted 
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about” rour or five months after the operation, that she was 
getting along nicely. Defendants in error, on January 1, 1922, 
paid $125.00 on the note. On April 9, 1922, they paid $25.00 
and on May 28, 1922, they paid $25.00. 

The operation was performed three weeks prior to 
the date of the note and about four months prior to the time 
the note was actually executed. There is no evidence tending 
to support the first plea, that is, that the note was executed 
without consideration. Defendants in error were allowed to 
testify, over objection, that just before they executed the note 
they asked the doctor if Mrs. Sudro was cured and if any other 
operation would be required, and that upon nis assurance that 
she was cured and that no other operation would be necessary, 
they signed the note. This is denied by plaintiff in error, 
but even if it were true, the operation having been performed, 
the alleged promise would be a nudum pactum Wilson vs. Blair, 
27 As. Le Re 1255. 

Defendants in error offered no evidence tending 
to prove their second special plea. No one testified to any 
careless or negligent act on the part of the doctor. A second 
operation was performed on December 16, 1922, by Dr. Bartlett. 
He says that the operation he performed was to correct a deformity 
of Mrs. Sudro's neck which was the result of incisions made in 
a former operation which failed to unite as they ordinarily do. 
He says he simply removed scar tissue and by plastic work filled 
out the contour of her neck and that the mental effect of being 
treated apparently accelerated her improvement. He says he did 
not remove any part of the thyroid gland and that Mrs. Sudro 
was given reasonably skillful care by plaintiff in error in 


the first operation. 
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We find no evidence in the record tending to 
support either of the special pleas, The verdict of the jury 
is more than likely due to sympathy and to the fact that the 
court permitted them to consider incompetent evidence under 
the guidance of erroneous instructions. Under the law and 
the evidence, as we view it, the court should have directed 
a verdict in favor of plaintiff in error for the balance due 
on the note. The judgment is reversed at the cost of defendants 
in error and judgment will be entered in this court for the sum 
of $1110.00 and the costs in this court. 

JUDGMENT REVERSED AND 
JUDGMENT ENTERED HERE 
FOR $1110.00. 


The clerk will incorporate 

in the judgment the following:- 
"The court finds that defendants 
in error failed to prove any de- 
fense to the note sued on and that 
the amount now due upon said note 


is $1110.00. oie y | 7 . 
i Q pPicrthAhu 
Not (l VAC as fe v0 


ff 
( 




















hodsorth vad Siuase teves od, cit woven ap 4 29 *y 
 eub sopsiad od 202 torre ab Yeisnislg 29 covet. a 
einebueteb to f¥op ed? 48 dooxeves, al. dnomubul, edT, 49¢c 
| mugs ed to dyoo elsiy ek AMPTIAC 
ee ag 8) PAROS ‘Bid ak edeog, enlt sectors. 
pot Open wemeos. ee Ry cal a ney, Daewibs a 


nae 
,00,0LL1y AOU yr eee me, a! ae pie Drant wae Harty 


aK, Me en 44 oy 


eseroqoont bei’ 
rid ce im ie Tc ab kee 


atnebacteb wil “ahath 2 


Pn eeh be 


mpgseiny oye: om" 
isis ns ao bowe eon ald of 


apat Ag a og 


eon biee mau uh oak 


Mai 90 ae aa ts Ba 


4, 





ie A OEY! ty ae Yale 
¥ } . F) 


The, ED SP 
LATA RIES Oia to > iii 


A er ll “4 a vn al 
Spee PIP aes 








; | / 

r) wv 4 
es, grace of TLD Pwo Dre thnTe £2 
: APPEDLUWATE “eOURT ana 


FOURTH DISTRICT? 
TAR CH TE RIM, AL D. 1927. 


¢ 7 (ee ay 
wet eee y, : aa E Ki ge ~~ , ye | 
@451.A Geb i 


PERM NO. 6s AGENDA NO. 3% 


Pa, 


PAUL CHOCOLAS , g 
Defendant in Error, 
$’ ERROR TO THE OGIRCUIT COURT 


Vs. 
My OF MADISON COUNTY, 
JULIA HARCHANY, ET AL, 
Plaintiffs in Error, 8 


\ 
LS 


BARRY, P. J. ~~ Defendant in error charged in his dealaration that 
plaintiffs in error were conducting a seft drink parlor in Madison, 
Tilinois; that on September 26, 1924, some of their patrons beoame 
-lovd and boisterous and that plaintiff in error Tony Harchany, 
attempted to eject thems that he se@ured a bali bat and that the 
other plaintiff in error secured a revolver and that together they 
were engaged in routing the said patrons and that while so engaged 
Joiia Harchany, wilfully, wantonly and negligently and without 
regard to the safety of the publia, discharged the revolver and 
shot and wounded defendant in error, who was lying on a bed ina 
house direetly aeross the street. The trial resulted in a werdict 
and judgment for $2500.00. 

The principal testimony in the came on behalf ef 
defendant in error is that of two boys, Maynard Ritchie and James 
Ward who were sixteen years of age at the time in question, Ritchie 
testified that ke was playing a slotemachine and buying drinks 
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with the -oney that he won: that he hit off $5200 thet the 
smallest Harchany boy claimed he was playing slugs$ that plaintiff 
in error, Tony Harchany, wanted the boys to bry him a drink, but 
they would not givé him any and he got mad: that he got a balt 
bat from behind the icesbox and started to chase the boys away 
and one of the boys grabbed a beer bottle and hit him on his wooden 
icgs Ritohic further tcstified that thcy get outside of the door 
and Mrs. Harchany ran in back of the gounter: that under the oash 
wegistcr she opened a drawex and got a gun; that the boys ran down 
the street and went about fifty feet when three or four shots were 
fired; that they were fired from the side door, facing Ith street; 
that they logked back and saw the flash of the gun in the dark, On 
oross examination he testified; “we ieft the building when the first 
shot was fired, We were in the door when the first shot was fired, 
I seen Mes, Harchany come owt of the door with the revolver." James 
Ward testified that he went out the door when he saw Mrs, Harchany 
run back ef the baws that he ran about fifty feet, dows as far as 
the elleys that he was right by the alley when the shooting started: 
thet he was not abie to sec who fired thems that from the flashes 
At looked likc the shots were going north; that he was running caste 

Plaintiffs in errer are husband and wife, They 
and their son Steven testified thet on the night tn question Julia 
Harchany had no gun in her hands at any time, She says she never 
had a gun in her hands and did not own one. She says she did mot 
fire any gun and her husband testified thet between nine and ten 
o'clack of the same evening, which was an hour or two later than the 
alleged occurrence testified to by the boys, that he heard » two 
er three shots fired by some one outside of their place of business 
that neither he nor his wife did the shooting. 
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It will be cbserved, thoreforc, that there was a 
conflict in the evidence as te the material facts, The court, at 
the request of defendant in error. instructed the jury as follows! 
TYou are further tnst~veted that if you believe from a preponderance 
ef the evidence that the other defendant Antony Harehany aided, 
commanded, advised, counucnanced or approved of the act of Iulia 
Harchany in so firing said bulijet, if done for his or their benefit, 
he ts lieble in the same manner as if he had done the same act with 
his cwn handss" 

The giving of this ingtruction was serious revers 
sible error. It clearly assumed that Julia Harohany fired the shot 
which injuzed defendant in error, That was a vital issue in the 
case upon which the evidence was conflicting, The evidence fails 
to show that Tony Harchany was an accessory before the fact. For 
that reeson the court erred in submitting that question to the 
jury, Alexander ws, Town of Mt. Sterling, 71 F1ll, 3663 I, & St. Le 
Re Re Cos, WSe Miller, YL Ill. 463, The court showld not have ins 
formec the jury that if they believed from the evidence that Tony 
Harohany countenenced or approved the act of his wife he would be 
lieble in the same menner as if he hed done the act, Crosby Vse 
People, 4s9 Ili. 2983 People ws, Powers, 293 Ill, 600. For the 
¥easons aforesaid, the judgment is reversed and the oause remanded, 


REVERSED AND REMANDED. 


Not to be reported. 
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TERM NO. 15. A MG. gO. 13. 


a. W. DAVIS, 
Appellant, 
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APPEAL FROM 
VS. SALINE 


D. R. GASKINS, 
Appellee, 


CIRCUIT COURT. 
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BARRY, P. J. - Appellant is an insurance agent, and appellse 

‘a physician, and they were both living in Harrisburg at the time 
in question. Appellant procured a judgment by confession and the 
same was opened and appellee ziven leave to plead. He filed the 
general issue and a special plea in which he averred that the note 
was secured by fraud and circumvention; that in consideration 
of the execution of the said note appellant agreed that appellee 
would never have to pay it otherwise than by the rendition of 
medical services in examining applicants for insurance, which 
applicants would be furnished by appellant; that unless appellant 
furnished applicants for such medical examinations nothing would 
be due upon said note; that he did not furnish applicants for 
examination and has refused to do so, etc. Issues were joined 
and on the trial, without a jury, the court found the issues 

in favor of appellee and rendered judgment against appellant for 


costs. 
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By replying to the special plea appellant admitted 
its legal sufficiency as a defense and the only question is as to 
the truth of the facts alleged therein, Chicago Great Western 
Ry. Cow, vS. People, 179 Ill. 441-446; Raymer vs. Modern Brother- 
hood, 157 App. 519, Appellant contends that the judsment should 
be reversed because there was no procf that the note was procured 
by fraud and circumvention. While that portion of the plea was 
not proven, yet the evidence fairly tends to support the remainder 
of the plea. 

It is argued that the court should not have con- 
sidered the evidence in regard to the oral agreement,previous to 
or contemporaneous with, the making of the nete sued on; that 
such evidence was inadmissible to contradict or vary the terms 
of the nots. By joining issue on the special plea which set 
out the parol agreement and by permittins appellee to prove 
that agreement, without objection, appellant has no sround for 
complaint in that regerd. He waived all objections to such 
evidence, Baker vs. Fawcett, 69 App. 500. It is unnecessary, 
therefore, to decide whether such evidence was competent, In- 
competent evidence, when not objected to, may be received and 
given such probative value as it naturally carries, Ascher Bros. 
vs. Industrial Commission, 311 Ill. 258. 

Having voluntarily tried the case upon the theory 
that if such a parol agreement existed it would be a valid 
defense appellant is in substantially the same position as the 
appellant in Straus vs. Citizens Bank, 254 Ill. 185, where the 
court held, in a somewhat similar case, that the appellate court 
had properly applied the law to the facts. 

It is finally argued that appellee put it out of 


his power to make any more examinations, by moving a long distance 
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from Harrisburg, and that by reason thereof appellant had a risht 
to sue upon the note, even if he did not have such right before 


defendant moved. Appellant filed but one replication to the 
special plea and the fact that appellee had moved was not re- 
ferred to therein. The special plea did not state the time 
within which appellant was to furnish the applicants for medical 
examination, but he testified, without objection, that such 
applicants were to be furnished within one year from the date 

of the original note and that the note sued on was a renewal 
thereof. In the state of the pleadings and the proof, we 

would not be warranted in holding that the court erred in finding 
the issues in favor of appellee, 

Appellee insists that in the absence of proposi- 
tions of law there is no question properly preserved for review 
in this court. . That contention is not in accordance with the 
law, P. CO. GC. & Gt. L. Ry«, vSe Cnicago Rye, 500 Ill. 162, 

Finding no reversible error the judgment is 


affirmed, 


AFFIRMED, 
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TERM NO, 18. AG. NO. 37. 


PEOPLE OF THE 
STATE OF ILLINOIS, 
Defendant in &rror, 


ERROR TO 


COUNTY COURT OF 
VSa 
PAYETTE COUNTY. 
AUGUST DUCHOW, 

Plaintiff in Error. 


ec 08 8 68 @09 49 68 G6 


BARRY, P. J. = Plaintiff in error was charged in the second count 
of the indictment with the unlawful possession of intoxicating 
liquor. The charge in-that count was that on the first dag of 
July, 1925, at and within the county of Fayette, he did possess 
certain intoxicating liquor, without then and there having a law- 
ful right, license or permit from the Attorney General of the State 
of Illinois, etc. The indictment contained other counts, but 
plaintiff in error was only found guilty under the said second 
count. 

His main contention seems to be that the second 
count of the indictment does not charge the commission of a 
criminal offense. We think the said second count charges a 
violation of the third section of the Prohibition Act and it has 
been so held in People vs. Martin, 314 Ill. 110-114, and in 
People vs. Castree, 522 Ill. 471. 
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It is argued that the court erred in modifying 
plaintiff in error'’s tenth instruction. The record discloses 
that no exception was taken to the ruling of the court in that 
regard. The question as to whether the court erred in modifying 
the said instruction is not properly preserved and cannot be con- 
Sidered. It is argued that the verdict is manifestly against the 
weight of the evidence; that there is no evidence that plaintiff 
in error had possession of the liquor in question; that there 
was no competent evidence that the liquor was intoxicating. It 
is admitted by plaintiff in error that the liquor was in his home 
but he claims that it was made and possessed by his wife. The 
record discloses that he knew that the liquor was in his home; 
that he drank some of it and gave some to other persons. There 
is no evidence tending to show that he made any objections to his 
wife making the liquor, to her selling it or possessing it in the 
home. One who knowingly permits his wife illegally to keep 
intoxicating liquers upon the property occupied as their common 
residence is liable for the penalties which the law inflicts on 
unlawful possession, State of Washington vs. Arrigoni, 27 A.L.R. 
5103 People vs. .Sylisloo, 19 A. Ls R. 13535. It seems to be 
conceded by plaintiff in error that the liquor in question was 
wine. That being true it was not necessary to aver or prove the 
alcoholic content, People vs. Cioppi 522 Ill. 355; City of Kewanee 
vs. Puskar, SOS Ill, 167; 48 Lb, 8. A. (N.S,) 305. 


Finding no reversible error the judsment is affirmed. 
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TERM NO, 21. 


LINCOLN BANCROFT, 


Appellant. 


vs. 
H. 0. LEWIS, 


Appellee, 


STATE OF ILLINOIS. nig ese La ly 
APPELLATE COURT, Wy 


4TH. DISTRICT. 
MARCH TERM, A. D. 1927. 


24 o 1A, 65 | ia 


AG. NO. 28. 


APPEAL FROM 
AT, SLAIR 
CIRCUIT COURT. 
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*BARRY, P. J. = Appellant sued to recover damages for the destruction 


of his car and for personal injuries alleged to have been occasioned 


by an automobile collision on April llth, 1925. The general issue 


was filed and the trial resulted in a verdict and judgment in favor 


of appellee. 


Route No. 11, runs East and West, and First street, 


in the village of Brownstown, runs North but does not extend South 


of said Route ll. 


Route 11 is a hard road sixteen (16) feet 


in width with a traffic stripe in the center thereof. On the day 


in question appellant was driving west on the hard road and appellee 


was driving south on First street. Appellant testified that 


appellee turned on to the hard road from a northwesterly direction 


and then proceeded easterly on the north side of the traffie stripe 


and that the collision occurred 44 feet east of the center of the 


intersection. In that regard he was corroborated by other witnesses. 
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Appellee testified that at the time of the collision his car was 
going across the traffic stripe and that he had not yet turned 
east. There was a conflict in the testimony as to the point of 
the ~ collision. 

The seventh instruction given on behalf of appellee 
reads as follows:- "The jury are instructed that the law permits 
the plaintiff in the case to testify in his own behalf and the 
jury should not disregard his testimony simply because he is the 
plaintiff, but the jury have the right, in weighing the evidence, 
te determine how much credence is to be given it, and to take 
into consideration the fact that he is the plaintiff and interested 
in the result of the suit." 

The rule is well settled that such an instruction 
should not be given where the plaintiff and the defendant are 
individuals, In the state of the proof in the case at bar the 
giving of this instruction was hishly prejudicial as it had a 
tendency to lead the jury to believe that there was something 
about appellant's testimony that the court thought would be 
sufficient to authorize the jury to discredit it. The giving of 
this instruction was reversible error. . 

No other complaint is made as to the court's rul- 
ings on the instructions, but in view of the fact that the case may 
be tried again we deem it advisable to call attention to the third 
instruction given for appellee. It reads:- "The court instructs 
the jury that the statute of the State of Illinois, regulating 
traffic on the roads of this State at the time of the collision, 
provided as follows: - All vehicles traveling upon the publie 
highways shall give right of way to other vehicles approaching 
highways from the right and shall have the rizht of way over 
those approaching from the left." While this instruction 
was approved in another case, yet in the state of the proof in 


the case at bar, we think it is calculated to mislead the jury. 
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If the testimony on behalf of appellant is true the collision 
occurred 44 feet east of the center of the intersection. First 
street is 50 feet in width, so that, under the evidence for 
appellant the accident occurred 19 feet east of the east line of 
Pirst street. If there were no conflict in the evidence as to 
the alleged fact that the collision occurred 44 feet east of the 
center of the intersection, then it would seem that the statute 
referred to in the instruction would have no bearing upon the 
issues in the case. But there being a conflict in the evidence 
the court should leave it to the jury to determine as a& question 
of fact. A vehicle is approaching an intersection from the right, 
within the meaning of the statute and is entitled to the rizht of 
way when, on its left, on an intersecting street, another vehicle 
is approaching whose driver, in the exercise of due care, would 
or should see that unless he yields the right of way the vehicles 
may or will collide, Partridge vs. Eberstein, 225 App. 209. 
Appellant contends that the verdict is against the 
weight of the evidence, As the case must be again tried, we 
do not deem it advisable to express an opinion with reference to 
that question. For the error in giving appellee’s seventh 


instruction the judgment is reversed and the cause remanded. 





REVERSED AND REMANDED. , 


a ay di eum 


e5@ 





i 
é 
i Tp 
ZL al : j | 1Ay j 
\ i ; t ‘ /f) 
sr AYE OF TELLIN s 0, re 
APP 3 LLATE co i pr Avo. 
FOURTH rstare: / |} “OK 
if 
MARCH TREM, A, TD, 1927, - M7 
- &> =e \ hn <i 
pa eA Frame | R # a. @ £ » @ o, a) | 
TERM NO, 37, AGENDA NO, 41, 


FRANK SHAY, Administrator, etc.,: 


Appellee, 
; APFEAL FROM THE CITY COURT 
VS. 
: OF HAST ST. LOUIS, ILLINOIS, 
J, J. SEIBEL, 
Appellant, 3 
BARRY, P. J. Ridge Avenue runs east and west, and 26th street 


intersects it at right angles, Appellant Lives at the southeast 
corner of the intersection, the house facing west. There is a 

garage just south and in the rear of his house with a driveway there 
to from 26th. street, Frank Shay lived in the third house south of 
appellant. On May 16, 1926, three of Mr, Shay's children and 
anotherechild were playing on the sidewalk at or near the driveway 

to appellant's garage. Adpellant had taken some of his family for 

a drive and upon their return he came from the west on Ridge Aventuc 
turned south on 26th sirevt and then east into his driveway. He 

“saw the children on the sidewalk near the driveway but gave no sig- 
nal or warning of his approach, The record discloses that none of 

the children saw or heard the car until it struck one of the children, 
Catherine Shay, a child five and a half years of age, The child was 
crushed and killed, It also appears that the deceased and her bro 
ther were facing south as the car approached and entered the driveway. 
The trial resulted in a verdict and judgment in favor of appellee 


for $3,000,090, 
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Appellant contends that there was no evidence of 
negligence upon his part and that the court erred in refusing to 
direot a verdict, Contributory negligence cannot ve attributed to 
the deoeased because of her age. Under all of the circumstances 
we are not prepared to say that there was no negligence proven, If 
appellant had sounded his horn or given warning of the approach of 
his car the death of this child might have been avoided. The 
question as to the negligence of appellant was properly left to the 
jury. 

ppellant argues that the court unduly restrictedd 
his right of cross examination and thereby prevented him from prov- 
ing negligence on the part of the parents of the deceased, May 
Alice Shay was a witness on behalf of appellee and on cross examin-~. 
ation she was askedt- "yaa your mother and father ever tell you 
ebildren to be careful?* The question was objected to and the wit~ 
ness ansered "Yes", The court then sustained the vbjeotion, There 
waar no motion to strike tha answer and no further questions asked 
along that line, It was yot proper cross gxanination and appellant 
has no ground for complaint jn that regard, 

It is argyed that the court erred in giving to the 
jury an instruction on behalf of appellee, It is said that the in- 
struction was erroneous because it did not require the jury to find 
that the parents of the deceased had exercised due care and caution 
for its safety. If there were any evidence in the oase tending to 
show that either parent was guilty of any negligence that contrib- 
uted to the death of the child the giving of this instruction 
would be reversible error, We find no evidence of contributory 
negligence on the part of the parents, The mother of the child 


Was sitting on her porch a short distance from the place of the 
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accident and the child was playing with her brother and Sister, 
both of whom were older tha.n she, and another child, There waa 
no evidence which would authorize the jury to find that there was 
contributory negligence on the part of the parents. It is also 
suggested that the instruction assumed that appellant was guilty 
of negligence, We cannot agree with that contention, The ine 
struction required the jury to find that fact from the evidence, 
Finding no reversible error in the -vccord, the judgment is 


atfirmed, 


ABPIRUED, 


Not to be reported, 
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EDWARD BILYEU, 


Appellee, APPEAL FROM 


oe ef @0 6 


VS. CITY COURT OF 


BALTIMORE AND OHIO R,R.CO., 
Appellant. 


EAST ST, LOUIS. 


oe ¢@ ee 


BARRY, P. J. - Appellee was employed by appellant as a member of 
an extra section gang of which John Hizgins was foreman. On 
December 1, 1926, this gang was engaged in removing earth and 
short ties from appellant's track and putting in long ties to take 
the place of those removed. The work was being done about three 
miles east of Caseyville, at which point appellant had but a single 
line of railroad. The work that was being done was for the pur- 
pose of connecting a switch track from a coal mine with the main 
line of appellant‘’s railroad. 

On December 2, 1926, this section gang left Casey- 
ville to return and take up the work upon which they had been en- 
gaged the day before, The members thereof were being transported 
on a motor car furnished by appellant and operated by its said 
foreman. Before reaching destination they met a freight train 
and the foreman told the men to jump. Appellee and others jumped 
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and the motor car was demolished. Appellee was seriously injured, 
both bones of his left leg having been broken between the knee and 
the ankle, He sued appellant to recover damages under the Federal 
Employers Liability Act , and the trial resulted in a verdict and 
judgment for $12,500.00.. 

Appellagt concedes that at the time in question 
it was engaged in Interstate Commerce. It insists, however, that 
appellee was not so engaged. From a@ careful consideration of the 
evidence we are of the opinion that it was a question of fact for 
the jury as to whether or not appellee was engaged in Interstate 
Commerce at the time of his injury. 

Some complaint is made in regard to the giving 
and refusing of instructions, but we are of the opinion that no 
reversible error was committed in that regard. 

It is finally argued that the verdict was excessive. 
At the time of his injury appellee was 67 years of age and was earn- 
ing $3.16 a day. While he was severely injured, yet in view of 
his age and earning capacity we are of the opinion that a new trial 
should be awarded unless a remittitur of $3500.00 is entered. If 
such a remittitur is entered with twenty days from the date of 
the filing of this opinion with the clerk of this court, the judg- 
ment will be affirmed for $9,000.00, otherwise the judsment will 


be reversed and the cause remanded. 
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FLOSSIE WILLIAMS, 


Appellee, : APPEAL FROM 
vs. : CITY couRT OF 
ANNA MARKS, : EAST ST. LOUIS. 
Appellant. ; 


BARRY, P. J. = Appellee recovered a verdict and judgment of 
$1500.00 for slander, The language alleged to have been used 
by appellant charged appellee with unchastity and was actionable 
per se. Appellee was a customer at the grocery store conducted 
by appellant and owed a bill in regard to the payment of which 
there was some delay and controversy. Appellant and her young 
daughter went to the home of appellee with reference to the pay- 
ment of said bill, and while there it is alleged that the slander- 
ous words were spoken. The persons present at that time were 
appellee, her husband and three small children, the brother of 
appellee and a young lady who was then engaged to be married to 
the said brother, and who married him soon after the said 


occurrence. 
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Appellant contends that the verdict is against 
the weight of the evidence. Four witnesses on behalf of appellee 
testified that appellant, on the occasion in question, spoke the 
slanderous words-alleged in the declaration. Appellant and her 
daughter denied that the words were spoken, There was a conflict 
in the evidence and we would not be warranted in holding that the 
evidence on the part of appellee was insufficient to support the 
verdict, 

Some complaint is made as to the court's rulings 
on instructions given for appellee, We have carefully consider- 
ed the same and are of the opinion that there was no reversible 
error in such rulings. The words were actionable per se and it 
was not necessary to prove actual damages. It is quite apparent, 
however, that no actual damages were sustained. In view of the 
circumstances under which the language was used, and the rela- 
tionship of the persons present, we are of the opinion that the 
verdict is excessive. If appellee will file a remittitur of 
*$1,000.00 within twenty days from the filing of this opinion with 
the clerk of this court, the judgment will be affirmed for $500.00. 
In such case appellee will pay two-thirds (2/5) of the costs in 
this court and appellant the balance. If the remittitur is not 
filed the judgment will be reversed and the cause remanded at the 
costs of appellee. 

AFFIRMED UPON REMITTITUR 
OF $1,000.00, OTH=RWISE 


Gy Ls REVERSED AND REMANDED. 
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In The 
APPELLATE COURT OF TLLINOIS, 
Fourth Diatrict- 


PHILIP SCHNELL, ) 
Apnellee, ) 

) Anneal from the 

Lee ) City Court oF 

) Fast St. Louis, 

EAST ST. LOUIS RAILWAY ) T1linoie: 
COMPANY, ) 
Appellant. ) 
OPINION by BOGGS, J. 


An action on the case was instituted ber annellee 
against appellant in the city court of Fast St- Louis, seer- 
ing a recovery for a personal injury to appellee, alleged to 
have been caused through the neeligence of annel’ant and ite 
servants. A trial was had, resulting ina verdict and jude- 
ment in favor of annellee for #2,000. To reverse said jude- 
ment, this appeal is vrosecuted. 

The declaration alleves that on Sentember 22nd, 
1924, appellee was riding in @ wagon in an easterly direc- 
tion upon and alone issouri avenue in the cite of Fast St. 
Louis; that at the intersection of said avenue with Fighth 
street he was turning to the north, and while in the exercise 


of due care and caution for hia ovn safety, an electric car 





owned by appellant waa s0 carelessly, necliceantiv and tm. 
pronerly operated by anpallant'’s motorman that the cama anl- 
lided with appellee's waren and appellee was throvn to the 
pavement, receiving the injuries for which this suit is 
prosecuted. To said declaration a plea of the reneral in- 
sus was filed. 

Missouri avenue is 89 feet in width between nror- 
erty lines, and from curd to curb is about 48 feet. In the 
center of said avenue, two street railvay tracks helonging 
to appellant are laid, it being a little more than 14 feet 
from the north rail of the north track to the 30uth rail of 
the south track. Highth strest is 36 feet wide between 
curbs. Ninth street is about 390 feet to the east of the 
east line of Highth street, and cross¢s wWisaouri avenue at 
right angles. 

The principal ground relied on for a revereal of 
said judgment is that aprellee was not in the exercivze of 
ordinary care for his own safety, just prior te'and at the 
time of the accident in question: 

The evidence on the part of anpellee is to the eFf- 
fect that about 6:30 on the evenines in question he war driv- 
ing east along iissouri avenue with a tear of ~ules hitched 
to a flat-bottom wagon used for hauling hays that it war 
clear and he could see a diatance of some two blocks to the 
eaat. Among other thinss, appellee testified: 

"As I was nearing Hiehth atreet 1 notice) the street 
car coming west on Aissouri avenue. Tt was nearly to Ninth 
street. I was probably thirty or forty or Pifty Peet from 
Eighth street, probably that distance west of Viehth atreet, 
when I noticsd the street car. I judge the sar vase akavut in 
the middle of the block between Fichth and Ninth street. 


When I was within thirty or forty feet of Fighth street tre 
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mest manel ‘wel Bobdbsilenr 





car was just leaving Vinth street. T noticed a street car 
stopved at Ninth satrest. Did not notice if anv nrsaenrera 
sot off or on at Ninth street. When I was in Fichth atreet, 
the atreet Car was avout the center of the hlock hetween 
Righth and Ninth. I continued making my turn. Then I waa 
maxing my turn and my team was about the center of the street 
at “ighth and Nissouri the street car was somewhere north of 
the stov sign, not quite to it. This is 2 atreet car ston 
Sign, located, I think forty or fifty feet, mavbe seventv- 
Five fest. I don't know the distance. I saw the atreet car 
when I made the turn. Av team was on the north track when 
they were struck; about the center of Eighth street. The 
head one would be right on ‘iissouri avenue when we turned: 
the right one would be right next to his car.” 

On cross examination he testified: "Then I waa 
within twenty feet of Kichth street the westhound car had 
just left Ninth street. EHighth street, I sunnose, is Pifte 
or pretty near sixty feet--I probably would have to travel 
forty-five feet to est to the center. Un to that time 1 naa 


been traveling between the track and the curb 


wh 
mh 


ode 


; Ch ta 
about sichtsen Peet wide. I was about twenty-five feet from 
the west line of Fighth atrset when the car waa at Ninth 
strest. I was traveling in an sasterly direction between 
the south rail and the curd alongs issouri avenue, ani when 
I was about twent’-five feet, I turned and was traveling on 
Eighth street; when [ got to the center of the north-bound 
track where the mulss got atruck." de Further teatifPied that 
the motorman was "gtanding with his back to me." 

The testimony on the part of annellee ard hia wit- 
nesses is to the effect that apnellant was oneratine ite car 
at from 15 to 22 or 2% miles per hour just prior to and at 


tne time of the accident, while tne testimony on the nart of 
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appellant's witnesses is to the effect that said car was he- 
ing operated at from 10 to 15 miles per hour at said time. 
Appellee and certain of his witnesses testified that an- 
pellee’s team was traveling in a walk just prior to said 
patiieion; while certain of arvnellant's witnecses sav ther 
were being driven in a trot. 

One of the contested points in the case is aa to 
whether appellee began to turn north befors he ent on Piehth 
street or afterward: 

Frank Hurd, a witness on behalf of annelles, tes- 
tified that "the old man was almost past Highth satreet when 
he started to make his turn.” Louis Remmler, 2 witness for 
appellee, testified “when the ~mulsa started to crocs the 
track, they were in about the center of Fiehth street, or 
about three or four feet to the rieht of the center." Yellen 
Crosier, a witness for appellee, testified that she care un 
to the scene of the accident about five minutes after the 
Collision, and that “about six oar seven feet from the eact 


curb of Highth street and “issouri avenue, T noticed blend 


+ 


and hair all along the track." The teatimony on the nart oP 


appellant's witnesses was to the effect that the enllision 
took place gome thirty to fifty feet west of the west line 
of Eignth street. 

In Ghicago City Railway Go. v. Sandusky, 198 I11, 
400, the court at page 402 says: 

"Attempting to cross the track of a street railway 
ahead of a moving car is not necessarily to be imputed aa 
contributory negligence. It may or it may not be prudent, 
depending upon the proximity of the car and the speed with 
which it is movine. "%hether in the particular inetance reas- 


onable care was sxercized in eninge on the tract, ia a ques- 


tion for the jury under vroper inetructione."” 
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City Railway Co. v- O'Donnell, 208 111° 
267, the court at page 272 saga: 

""e have for several vears denied the contentinn 
that the failure to look and listen on annroachine a railroad 
crossing was, as 4 matter of law, neelisence, and heave in 
recent years uniformly held that whether such failure waa 
neglisent uae question of fact, to be determined Prom all 


the facts and circumstances in the case." 


In Chicago Union Traction ¥o. v. Jacobson, 217 T11° 


404, the court at pene 407 savs: 

"He, (the injured party in the cause under consider- 
ation) said that he knew the car fan electric car of the Chi- 
cago Union Traction Company) would have to stop or alow down 
or it would probably strike his waron, and that the oar could 
slow up just 4s well as he could with his team, and he thourht 
the motorman could ston wnen the car was right close tn the 
wagon. That testimonv would juetifv the conclusion that anr- 
pelles knew, wnen he drove upon the track, that a collicion 
would be inevitable, in the ordinary oneration of the car, un- 
less the motorman of appellant should vcrevent the’ colliaion 
by his care and diligence. But anpellee alan testified that 
when he turned his teas to cross the track the car waa about 
one hundred feet east of Whinple street; that said street waa 
about two hundred feet east of him, and that he thoveht he had 
time to get across the track. ..... %e cannot sav that in ao 
considering it the evidence necessarily led to but one conclu- 
sion, but we think that the question whether, under all the 
circumstances, appellee believed, upon reasonable crounds, 
that he had time to set across the track before the car would 
reach hin, was proper to be submitted to the ivrv." 

The evidence as to the sneed of said team, where an- 


pellant's car waa at the time annellee turned north to craca 


4 


oa wine C cae 


aartened ttl — 
bi a 


‘epmrenty Woe We, 0 al SE pane SS vibe 
rages sedis ee Phalle Wire: irene, eT 


ie sini OE Gore: ee whet hea i Canin: eam 


ty 


5 A 0 BF 





appellant's track, the apesd of said car, and 25 to where 
3aid collision took place, etc:+, being sharply conflicting, 
we are of the opinion and hold that it was a question of 

fact for the jury, 23 to whether or not anpellee was in the 
exercise of ordinary care for his own safety just vrior to 
and at the time of said collision, and that the verdict of 

the jury on that issue was not against the manifeat wei ¢ht, 

of the evidence. 

There is no contention that the evidence dora not 
gustain the verdict @6f the jurv as to the nerlisences of an- 
pellant. Three witnesses on the part of annellee, two other 
than appellee himself, testified that the motorman on an- 
pellant's car was not looking to the west down “Missouri 
avenue prior to the time of the accident. The motorman did 
not testify, the evidence being to the effect that he had 
not been in the employ of apnellant for some year and a half: 
The record clearly shows bhat annellant wae euilty of the 
negligence charged in the declaration. 

It is next contended bv annellant that the cnurt 
erred in refusing to give its instruction number 99. One 
instruction waa given on behalf of appellee, being as to the 
measure of damages. Twenty-two instructions were given on 
behalf of appellant. The instructions given on hehalf of an- 
pellant fully covered appellant's theory of the case, and 
while not in exactly the languare of its refused inatruction 
22, the principles set forth in tnat instruction were cavered 
by the other instructions given. The court therefore aid not 
commit error in refusing this instruction. 

While error was assigned to the effect that the ver- 
dict was excessive, this assignment of error waa not arcued 
in appellant's brief. It is therefore taken as vAived. 

| Finding no reversible error in the record, the jude- 


ment of the trial court will be affirmed. 





udevgent affirmed. 
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L. E. CRAVENS, Me 249 i othe 692 
Appellant; ) 
) Appeal from the Circuit Court 
i ) of Richland County. 
OMER SLICHENMYER, ) 
Appellee. ) 


OFINION by BOGGS, Je 


This is an appeal prosecuted by appellant to reverse 
a judoment in bar of action and for costs, rendered against 
him in favor of appellee in the Cireuit Court of Richland County 
at the November Term, 1926, 

Rule 23 of this court requires a party bringing a 
cause here to file a complete, indexed abstract or abridgment 
of the record, The so-called abstract filed in this case wholly 
fails to comply with the requirements of said rule, as the 
evidence, instead of being abstracted, is set out in full. 
56 pages of the record inelude the testimony in the case, 


that is, the questions, answers, objections, ete., whereas 
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the purported abstract of the testimony covers 77 pages. 
This is a clear violation of said rule, Schwitters v. 
Springer, 233 Ill. 452; Perkins v. Perkins, 158 App. 530. 
Under the holding of the Supreme Court in Schwitters v,. 
Springer, supra, we would be justified, on our own motion, 
in striking said abstract from the files. 

Notwithstanding the violation of said rules, as 
the record is not lone, we have seen fit to examine the same. 

One June 2, 1926, ahout & o'clock in the evening, 
appellant and one John Wachtell, citizens of Olney, I1l., 
went to ea woods near the farm which appellee was farming, with 
4 foxhounds, for the purpose, as appellant and Wachtell testi- 
fied, of training said dogs, Shortly efter arriving at their 
destination and after having turned seid doge loose, two of 
said dogs, one belonging to appellant and one to Yachtell, ran 
te the home of appellee and while there, appellant's dog was 
shot. 

It is first contended by appellant that the verdict 
of the jury is against the manifest weight of the evidence. 
Appellant does not claim that he was present or that he saw 
what if anything transpired at the time his dog was shot, but 
insists that no damage was being done by the doge and that 
appellee's father so stated shortly after the dog was shot. 

The testimony on the part of appellee is to the 
effect that the dog in question and two other dogs ran into 
his chicken lot; that his wife was in the chicken house, at 
the time; that the dogs ran from there out into a lot where 
he had a sow with some gmall pigs; and that the sow was greatly 


disturbed by the dogs; that from the hog pens the dogs ran 
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toward him and while so doing, he shot and killed appellant's 
dog. In answer to the question, "When did you first discover 
the dogs?" appellee testified, "They were coming back past 

the house when I first saw them. I was down behind the barrel, 
holding the can under the faucet, transferring the kerosene, 
The first one I saw was the brown and white spotted dog, came 
right around the barrel and growled. I jumped out around the 
can and jumped behind the barrel. He began to growl and started 
around the barrel. He went immediately toward the chicken 
house; he went into the chicken yard and the hen house and 

then back through the lot he entered, and in the hog lot. 

My wife was in the chicken house at the time." Appellee, 

after testifying that he shot one of the dogs, then testified 
"This dog that I shot first began barking and growling, he ran 
out the lot and I walked on back to the drive and I saw a black 
ancé drown and white dog there in the-hog lot. The old sow 

was making a big fuss because she had a buneh of little pigs 
there and she was disturbed." 

The evidence on the part of depelies is also to 
the effect that this dog or a dog of similar appearance had 
been trespassing on his place and disturbing his chickens and 
stoek for several months prior thereto. Appellee's father 
corroborated him in his testimony as to what occurred, and his 
father and certain other witnesses corroborated appellee with 
reference to the fact that a dog of similar appearance to the 
one shot, and other dogs, had been trespassing on appellee's 
premises and disturbing his stook and chiekens. On the other 
hand, appellant testified that he had only had this dog a 


short while, some ten days or two weeks, and that during that 
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time he had kept him chained except on three occasions when 
he had him out for the purpose of training him, 

We have read sll of the testimony in the record, 
and are of the opinion that the verdict of the jury is not 
against the weight of the evidence. It is next contended by 
counsel for appellant that the Court erred in its ruling on 
the instructions. 

Bight inetructions were given on behalf of appellee. 
Three instructions were tendered by apnellant, 411 of which 
were refused, The only observation counsel for appellant makes 
with reference to the rulings of the court on the instructions 
tendered by appellant, is as follows: "The instructions given 
for defendant should have been refused, upon which we have 
agssiened error, the court erred in refusine to give the in- 
structions of plaintiff, the verdict is contrary to the rules 
of law, and was not sapported by the evidence." 

Counsel for appellant having failed to point out 
or eyeetey wherein it is alleged the court erred in its rulings 
on the instructions, It is not our duty or provinee to examine 
the came for the purpose of finding error on which to reverse 
the ease. Wiokes v. Talden, 228 Ill. 56-65; Devine v. Federal 
Life Ins, Co. 250 T11. 203-212; 291 Ill. 34-39; Cooke v. C. 

QO. & Pe Ry. Co. 226 App. 75-83; Reichelt v. Anderson, 222 
App. 176-179, 
For the ressons above set forth, the judement 


of the trial gourt will be affirmed. 
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Term No- 14 


APPELLATE COURT OF ILLINOIS, 


¢ f (997 
Fourth District. ¢ 


MARCH TERM, A. D. 1927 


BRUNSWICK -BALKE-COLLENDER 


COMPANY, 
Appellee, Appeal from 
: the 
-vVs- Franklin County 


Circuit Court 
HW. GL. WEBB, 


ee ee 


Appellant. 


An action in assumpsit was instituted by appellee 
against appellant in the circuit court of Franklin County to 
recover on thirty-two promissory notes of *%300 each; said 
notes being dated January 7th, 1925, the first one maturing 
January 7th, 1928, and the remaining notes maturing one each 
month for thirty-two months, beginning February 7th, 192A. 
Nothing was paid on any of the notes as thev matured, and on 
September 3rd, eight of said notes were due and unpaid: Suit 
was instituted on said notés as above set forth, running to 
the September term, 19264. 

The declaration filed in said cause is in the usual 
form, and is based on said eight above mentioned notes. With 


said declaration and notes was filed an affidavit of claim, 
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showing the amount due thereon, with attornev's fees, inter- 
est, etc., to be $2,818.12. To said declaration, apvellee 
filed a plea of the general issue and what purported to be 

an affidavit of merits. The affidavit of merits and the plea 
were stricken from the files, and judgment was rendered by the 
court in favor of appellee and against appellant for #2,8R80.12. 
To reverse said judgment, this apveal is prosecuted. 

The principal ground relied on by appellant for a 
reversal of said judgment is that the court erred in atriking 
appellee's affidavit and plea from the files, and in rendering 
judgment nil dicet. 

No Dill of exceptions was filed bv appellant, and 
only the common law record is before us for consideration: 
Motions and the rulings of the court thereon in actions at 
common law are not a part of the common law record, but must 
be preserved for review by bill of exceptions. Fanning v- Rus- 


sell, 81 I11. 398; Gaynor v- Hibernia Savings Bank, IAA I11 


577; People v- Weston, 238 I11. 104; Warren Jewelry Co. v. 
Kaul, 207 App. 134. 

An inspection of the record discloses that the clerk, 
in writing up the common law record, purported to include there- 
in the affidavit of merits filed by appellant, and the motions 
and rulings of the court thereon, with the exceptions of av- 
pellant to the ruling of the court on said motion. Said mo- 


tions and exceptions cannot be made to appear in that manver: 


They can only be preserved by a bill of exceptions. Steffy v- 


People v. Arnett, 317 Ill. 425. In the latter case, the court 
at page 42 says: 
"Appellant has filed no bill of exceptions with the 


record. The common law record, only, has been filed» An exam- 
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ination of the record discloses that the clerk of the trial 
court has copied into the common law record the motion of an- 
pellees to set aside the order permitting the filing of the 
information, and to dismiss the petition therefor, together 
with the affidavits filed in support thereot. No certificate 
of the trial judge appears in connection therewith- It has 
been many times held by this court that motions of this char- 
acter, made by the parties in a proceeding at law, and the 
rulings of the court thereon, are not parts of the common law 


record but must be preserved by bill of exceptions." Citine: 


—— ————— 


In the absence of a bill of exceptions, it is to be 
presumed that the ruling of the court in striking pleas and 
affidavits from the files is proper. Snell v- Trustees, etc-, 
58 Ill. 290; Gaddy v. McCleave, 59 I11. 182; Reed v- Horne, 

73 JT1l. 598; Fanning v. Russell, supra; Gaynor v- Hibernia 
Savings Bank, supra- 

It might be observed that, if we were in a position 
to consider the propriety of the ruling of the court in strik- 
ing appellant's plea and purported affidavit of merits froin 
the files, our examination of the same convinces usa that the 
ruling of the court thereon was not erroneous. No defense to 
said notes on the merits is set up in said affidavit. The af- 
Pidavit is to the effect that appellant would not have vur- 
chased certain billiard equipment from avpellee and executed 
his notes therefor, except upon the vromise of annellant. 
through its representative, made at the time, that they would 
aot push the collection of said notes during the summer months. 

If said alleged agreement not to push the collection 
of said notes according to their terms were based on 4 suffic- 


ient consideration, it is an agreement not in anv way svecified 
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in said notes, and could only be proved by extraneous evidence. 
That being true, the defense that the notes were not to be col- 
lected according to their terms would have to be set uv by a 
plea in abatement, as such defense could not be made under the 
plea of the general issue. Bacon v- SCchepflin, 185 111. 122. 

In the latter case, the Court at page 128 sava: 

"In cases where the agreement was merely to extend 
the time of payment, and suit was brought before the time of 
extension had passed, the cause of action had become comnlete, 
and the claimant was entitled to proceed, as his rights were 
fixed. In such Case, he merely agrees to give a further day 
of payment and delay suit. The proof of such an agreement to 
extend the time of payment does not tend to show, that no 
cause of action ever existed; a cause of action, complete and 
matured, has existed, and the agreement to extend the time 
merely postpones the exercise of a remedy already completely 
vested. The proceeding in such a case is a dilatory one, seex- 
ing merely to delay the desertion Of ‘@ right of action, and, 
as it is dilatory merely, it should be set uv by plea in abate- 
ment, and not by plea in bar. In such a case, however, as the 
one at bar, there has never at any time been any cause of ac- 
tion; it is not certain, that any cause of action will ever 
arise, because the debtor may pay his obligation before the 
creditor acquires the risht to demand pavment." Citing: 


Archibald v. Argall, 53 Ill. 307; Culver v- Johnson, 90 Ill. 91. 


——-2—- = aS —_——-=—— _ = en ee ee 


It is also contended by apnellant that the affidavit 
of merits accompanying plaintiff's declaration is not sufficient 
to warrant the judgment taken in this case. We have examined 
the affidavit and find it complies with the provisions of the 
statute, as construed by the supreme and apvellate courts: 

It might be further observed that an examination of 


the purported affidavit filed by avpellant will disclose that 
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no sufficient consideration is set forth therein for an argree- 
ment not to enforce the payment of said notes when due- The 
law also is that the terms of a written contract cannot be 
varied by showing a contemporaneous oral agreement, setting 


aside or modifying its terms. Yumford v. Tolman, 157 I11l. 258; 


—— ee ae oe cae co ones ae 


— ee ee ee ee —_ ——— ——— ee 


ton, 2@7 I11. 57-62; Graff v- Fox, 204 App. 598-03: Bradley 
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For the reasons above sst forth, there being no 
record before us except the common law record, and there be- 
ing no errors pointed out affecting it, the judement of the 


trial court will be affirmed. 


fl Judgment affirmed: 
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APPELLATE COURT OF ILLINOIS, 
Fourth District. Madd Ria bare 2 ar 


MARCH TERM, A. D. 1927. r f ISe/ 


94 5 T-A:- @2e 
wEDiiecHhe De 


Plaintiff? in Error 


THE PEOPLE OF THE STATE ) 
OF ILLINOIS 
Defendant in Error 
) Writ of Error Fron 
-VS-~ County Court of: 

) Fayette County. 

JACOB HARRE 
) 


Plaintiff in error was indicted by the grand jury 
of Fayette County for the stealing of 6 goslings. ‘The indictment 
consisted of three counts. The first count laid the property 
stolen in Mary Estes, the second count in William Estes and the 
third count in YVilliam and Mary Estes. The cause was certified 
to the county court, and on a trial in that court plaintiff in 
error was found guilty, and was sentenced to the county jail 
for one day and fined $5 and costs. To reverse said judgment, 
this writ of error is prosecuted. 

The first ground relied on for a reversal of said 
jadgment is that the evidenee is insufficient to support the 
verdict and judgment. The testimony on the part of the People 
was to the effect that on June 11, 1925, six goslings were missed 


from the Estes farm, which lies a short distance from the 


giivg base? 





residence of plaintiff in error. Tay Estes, a daughter of 
William and Mary Estes, testified to having tracked the goslings 
from the Estes premises to within a quarter of a mile of the 
residence of plaintiff in error, where she lost track of the 
same. She further testified that she could iéentify the gos- 
lings as belonging to her mother because one had a spot or 

mark on its neck, and for the further reason that they all came 
to her in the pen at plaintiff in error's place where they were 
confined, and that they followed her about the place at her home. 

William Estes testified in effect that the only way 
he could identify the goslings was by the mark on the neck of 
one of them, and the way they followed his daughter around the 
place. 

Mary Estes testified "I know they were ours by the 
spot on one's neck, and when the girl went to the pen (at the 
plaintiff in error's residence), she said, "They are ours, by 
the spot on their neck.'...... They followed my daughter, but 
not me." 

A search warrgnt was sued out and the goslings were 
taken from plaintiff in error's premises to the Estes home by 
Frank Stine, a constable. ‘Stine testified among other things 
"We took the geese; there were 8 in the pen, und where they 
looked like they had been put in, they wanted to get out, and 
we let them out and they followed the little girl around the 
house." 

Plaintiff in error testified in his own behalf "My 
folks raised some goslings that year. I could not say how many 
exactly. There were 11 in one bunch, but Mrs. Estes got 6. 

I paid no particular attention to our goslings. WNever drove 
up 6 goslings belonging to somebody else." He further testi- 
fied that in a conversation he had with William Estes after the 
goslings had been taken from his premises, he stopped Estes in 
the road and Yasked him if he would bring my goslings back 
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if his came home. He said he would and he said that he hed 
done wrong. These goslings would follow any woman or anybody 
if they thought they could get something to eat. They would 
follow my wife around. That is one reason she had to shut 
them up." He further testified that Estes told him that he 
had 16 goslings in the pen. A few days later I passed there 
and counted 22 head. I asked Estes where he got the balance 
and he said his wife hatched out some more. I really thought 
and believe that all the goslings am had there were ours," 

Thurel Harre, daughter of plaintiff in error, testi- 
fied; "The goslings in the pen were ours. They had been hatch- 
ed out and raised there on the farm." James Harre, a son of 
plairti2f in error, testified: "Znow our folks raised some 
goslings. They ran all over the place. I don't know the foc- 
lings were taken away. I had seen them before they were taken 
away, several days batore,* 

If there were no other errors in the record the 
evidence on which this verdict and judgment is based is so con- 
flicting and unsatisfactory we could not let it stand. 

The court gave the following instruction: “Exelusive 
possession, shortly after the commission of a lareeny or burglary, 
of stolen proverty, the proceeds of the crime, if unexplained, 
may of itself raise an inference of guilt of the person having 
possession, sufficient to authorize a conviction in the absence 
of any other evidence of facts or circumstances in evidence 
which leaves in the minds ef the jury a reasonable doubt as to 
the guilt of sugh person.” 

While this instruction states a correct principle of 


law, the evidence on the part of the People did not warrant the 


giving of the same, for the reason that plaintiff in error did not 
have that character of possession which the law contemplates is 
necessary in order to warrant a conviction on that ground. 

Peopie v. Mulvaney, 286 I1l. 114-119; People v. Kubulis, 298 [11. 
523-530; Watts v. People, 204 Ill. 255-245; People v. Sturdyvin, 
306 Ill. 138-143. 

In People v. Sturaéyvin, supra, the court at page 143, 
says: “It is essential to raise an inference of guilt from the 
possession of stolen property that the possession is exclusive, 
in the sense that it is personal and inconsistent with an in- 
dependent possession by others. If the property is in a place 
where others have access and rights as well as the defendant, 
as in a store or other open, public place, it is not sufficient." 
Citing: Watts v. People, supra; People v. Lardner, 296 Ill. 190. 

fn the case at bar, other members of plaintiff in error's 
family head equal access to the pen where the goslings were found, 
so that it cannot be said that plaintiff in error had the ex- 
Glusive possession of them. 

while the question is not specifically raised, the 
record discloses that there is no sufficient proof as to the 
value of the property alleged to have been stolen. ‘The jury 
found the value of the property to be $5. There is no evidence 
whatever on which to base this valuation. The only evidence in 
the record of any kind whatever as to the value of the property 
is the testimony of Mrs. Estes: “I would not have taken {10 
for them." 

Whenever the measure or kind of punishment is depend- 
ent upon the value of the property stolen, the jury, or the court 
when the trial is by the court, must find this value as part of 


the verdict or finding, or a conviction cannot be sustained. 
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People v. Ellison, 185 App. 287; People v. Tuhl, 211 App. 377; 
People v. O'Dowd, 211 App. 402. 

There being no competent evidence in the record as to 
the value of the property alleged to have been stolen, the 
verdict and judgment based thereon cannot stand. 

For the reasons above set forth, the judgment o? the 


trial court will be reversed and the carse will be remanded. 


Reversed and Remanded. 
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APPELLATE COURT OF ILLINOIS“ 
e PAS 


Fourth District...” 





ED G. BURD and ORA KNUPP, ) 
Appellants, Appeal from the 
-vs- Circuit Court of 
IDA M. SADLER, ( Pulasti County. 
Appellee. ) 


me ee 


This was a proceeding for partition, instituted by 
appellant Ora Knupp and her brother, Ed G. Burd, againat an- 
pellee Ida ii. Sadler in the circuit court of fulas*i County, 
to partition forty acres of real estate left by their mother, 
Fredonia Burd, who departed this life teatate on Ausust Ath, 
1924. 

The cause was referred to the master, who took the 
evidence and reported the same to the court, tosether with 
his conclusions of law and fact thereon. A decree for parti- 
tion was entered, and commissioners were appointed, who re- 
ported said premises not susceptible of division. ‘Ssid re- 
port was approved by the court, and 2 decree of sale was 


@ntered. The lands were sold by the master, and thereafter 
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a petition was filed by appellant, praving for an order of 
distribution. 

An order of distribution was entered by the court, 
from which order appellant prayed an anneal to this court- 
Said appeal was granted, upon appellant filing an anneal 
bond of $1,000 within thirty days, but the order granting 
the appeal failed to provide either that said bond be anproved 
by the court or that it be approved by the cler. The bond 
was filed within the time specified, but the record fails to 
show that the same was approved. A motion was made bv an- 
pellee to dismiss the appeal, on the ground that the anneal 
had not been perfected, and this motion was taken with the 
case. 

Counsél for appsllant concedes that said bond wae 
not approved, and seeks to have this Court approve the same, 
filing an affidavit for the purpose of qualifying the surety 
thereon. 

The right to an appeal is a statutory right, as at 
Common law there was no right to an appsal- Fairhban’s v° 


— ee ee 


Streeter, 142 Ill. 226-232; Keokuk & Hamilton Bridge Co- v- 


People, etc’, 185 Ill. 278-279; Coal Belt Flec- Ry. Co- v. 
143 App. 184-188. 

Section 93 of the Practice Act provides: "The clerk 
of the court may, bv order of the court, made at the time of 
praying the appeal, approve the security offered unon the bond, 
and such approval may be made in term time or vacation." 


This power of the clerk is purely statutory. Bowlss- 


question of this character at page 371, savs! 


"Tnagmuch as this record containg no order of court 
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approving the bond, or authorizing the clerk to apnrove it, 
auch as must be entered under either section 92 or 9% of the 
Practice Act, ..... the appeal was not perfected, and must, 
in accordance with settled practice, be dismisced." Citing 
Phoenix Ins. Co. v- Hedrick, 69 App. 134. 


In Phoenix Ins- Co. v- ledrick, supra, the court at 
page 185 says: 

"A defective bond, if approved and filed in apt 
time, may be amended; but if the bond, whether mietioient 
or insufficient, is approved or filed after the time fixed 
by the court, it is an absolute failure to verfect the anneal, 
which cannot be cured by an order nunc pro tunc or in anv other 
manner. Dingler v. Strawn, 3f App. 563; Ettelson v. Jacobs, 
40 Id. 42%; Case v. Spiegel, 44 Id. 588. . 

"The order in this case as shown by the record ia 
that the defendant should give bond within thirty davsa with 
security to be approved. This order confers no power upon 
the clerk to approve the bond, and the same must be apnnroved 
by the Court under the statute above referred to. But there 
is nothing in the record to show that the bond has been an- 
proved, sither by the clerk or the court. Therefore no an- 
peal to this court ms been perfected. 

“It is well settled by the decisions of the courts, 
that the Appellate Court mav, of its own motion, dismiaa an 
appeal when the same has not been verfectsd in accordance with 
the order of the trial court." Citing: Fanning v« Rogerson, 
142 111. 478; Chicago Sash, Door 4 Blind Mfg. Co- v- Shaw, 

39 App- 260; C. B. & Q. R. Re Co+ v- Evans, 39 App. 2Al; <ard- 


ridge v. Morgenthau, 157 T11l. 395. 
There is no statutory provision sivine authority to 
this court to approve said appeal bond, and the motion to dis- 


miss said appeal must therefore be allowed: 
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Inasmuch as the parties hereto have presented briefa 
and arguments on the mérits of the case, we have examined the 
record and are of the opinion that, even though the anneal 
here sought to be made had been perfected, this case would 
have to be affirmed. 

The finding and report of the master is based on 
the testimony of appedlan# and the contract entered into be- 
tween appellant, her brother Ed G. Burd, and apnellee- Said 
contract set forth that appellant was to pay appellee *500, 
provided appellee did not prosecute a claim which she had 
against the estate of her mother. Appellant testified that 
appellee did rot prosecute said claim, and so far as annellant's 
testimony is concerned, she is indebted to annellse in asaid 
amount, as found by the master. 

Appellant failed to object or excent to the master'a 
findings, and is therefore under the law not entitled to ob- 


ject to or go behind the same in this court. Cheltenham In- 
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Appellant did not appeal from the decree for rarti- 
tion or the decree of sale, but merely from the decres of diag 
tribution. The decree for distribution was based on 2 rnetition 
filed in the circuit court after the sale of gaid real estate 
had been mede and approved. Said petition, filed by annellant, 
prayed for an order or decree of distribution, and further 
prayed that said sum of *59O be not awarded to apnnellee out 


of the share of appellant. This was in direct conflict with 
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the findings of the master, which were not excepted to, and 
which were based on the testimony of appellant. The court 
therefore did not err in decreeing that appellee he paid said 
sum of $500 out of the distributive share of appellant in the 
proceeds of the sale of said premises. 

For the reasons above set forth, the annhal of an- 


pellant to this court will be dismissed. 


Appeal dismissed. 
§ i 
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Writ of irror to 
f ‘gt. Clair Coun 
Ae J Francis, A Pit 
Martin Grosby, s 
: intiff in ror. 


Opinion by Higbee, J, Kod 4 5 I .A : # 5 > 


This writ of error was sued out by hartin Grospby, plaintiff in error 
to reverse a decree of the circuit court of st. Clair county entered in 
a suit for foreclocure brought by annie Nugent, "executrix of the estate 
of Josevh Nugent, deceased", defendant in error, against plaintiif in 
error and Nettie Re Francis, Ae J. Francis and others. It appears from 
the record that om April 19, 1918, the said a. J. francis and Nettie Ke 
Frencis executed a mortgage or trust deed to Nathaniel C. MeLean, trustee 
upon certain resl estate to secure the payment of a note in the sum of 
$25 ,000.00 payable to li¢Lean as trustee. The trustee assigned these notes 
without recourse to Joseph Nugent, now deceased. On December 7, 1¥ez, 
the said Ae J. Francis entered into a written agreement with plaintiit in 
error wherein in exchange for other real estate he agreed to convey to 
pleintiff in error by warranty deed the real estate covered by the mortgage 
hereinbefore mentioned. In this agreement it was provided, that the 
$35,000.00 mortgage herein involved shoula be assumed by plaintiff in error, 
the language used be ing as follows: 


ae 


"an indebtedness of thirty-five thousand dollars (j5,000. 00) due in 
about four and one-hsl? months the encumbrance to be assuL ned by the party 
of the first Parte” 


Said party of the first part being said martin Grosby./‘ This agreement was 


signed by"Martin Grosby; by hk. S. Platke his agent", and As Je Francise 
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fhe latter testified that the deed by himself and wife made pursuant to 

this agreement was at the request of plaintiff in error and rlatke made 

to one Margaret Newman. fhe bill prayed that Margaret Newman be decreed 

to hold the lands involved as trustee for plaintiff in error and Platke; tmt 


Plaintiff in error and Platke be decreed to be the owners of the mortgaged 


premises and that plaintiff in error, Platke, A. J. snd Nette Rk Francis 





and liargaret Newman be decreed to pay to defendants in error whatever 
bonsit upon an accounting appeared to be due upon the mortgare. Plaintiff 
in error Martin Grosby, i. S. Platke, and Margaret Newnan did not appar 
Or answer the bill and were defaulted. A decree was afterwards entered 
as prayed in the bill and in default of payment of the amount found due 

the premises were sold to said Annie Nugent for an amount ¢10,459.29 less 
than the total debt, interest and costs. Upon report of sale by the 
Master in Chancery the same was approved and a deeree entered against 

Ae J. and Nettie KR. Francis and plaintiff in error Grosby for the amount of 
this deficiency. It appears that A. J. Francis died testsate on 

July 60, 1924. Plaintiff in error afterwards on Mareh 61, 1925 filed a 
motion to vacate this deficiency judgment. Upon the hearing oi this 
motion the court entered a further decree finding among other things that 
plaintiff in error agreed with A. J. Francis and Nettie Francis to sssume 
and pay the mortgage indebtedness, but that there were certain equities 
between them yet undetermined and the deficiency judgment was vacated and 4 
new judgment entered against plaintiff in error, the estate of A. J. Francis 
@eceased, and Nettie R. Francis, for the deficiency, and further directing 
thet in the event either the estate of ae J. Francis or the said Netthe i. 
Francis or both of them should pay the said deficiency judgient or any 
portion thereof that “they or either of them" should be decreed 4 judgment 
against plaintiff in error for the amount of money so paid. 

‘Plaintiff in error contends that it was error for the court to 
enter any deficiency judgment egainst hin. This contention is predicated 
upon a line of decisions of the courts of this state that a recital ina 
deed to the effect that the grantee assumes certain mortgage indebtedness 


is not sufficient upon which to base a deficiency judgment for a portion 
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of that mortgage indebtedness against the grantees, in the absence of some 
showing that the deed wes delivered to the grantee and accepted by hin, 

er some further showing that .he agreed to assume the mortgage indebtedness, 
In this case however, the emtract introduced in evidence, expressly pro- 
vided that the mortgage indebtedness of $35,000.00 should be assumed by 
plaintiff in error Martin Grosby, A. Jo Franmeia testified on the hearing 
before the Master in Chancery that the premises were conveyed in accordance 
with the contract; that the deed was made to Margaret Newman by direction 
of Martin Grosby and Plstke; that a part of the consideration for the deed 
was the assumption of the mortgage for ¢55000.00. The recerd of the deed 
itseif was also introduesa in evidence. The facts appear to us to clearly 
show the assymption of the 455,000.00 indebtedness by plaintiff in error 
Grosby and to,warranttltne Chancellor in finding a deficiency decree 

ageinst him. {Thompson ve Dearborn 107 Ill. 87.) Plaintiff in erra 
“gontends that even though there was 2 sufficient showing upon which to base 
‘a deficiency judgment there are no ellegations in the bill to support such 
proof. It is expressly alleged in the bill that the agreement was executed 
“and that plaintiff in error therein assumed to pay the indeptedness and 
‘further the agreement is attached to the bill as Sxhibit "Db". 

p Plaintiff in error assigns as error and contends in his argument 
“thet the court below erred in entering a deficiency judgment against the 
Nestate of Ae Je Francis, deceased” . No error has been assigned by those 
interested in this estate and as piaintiff in error ean not be interested in 
or affected by this provision of the decree, cannot be properly considerea 
by us here. Complaint is also made by plaintiff in error that the trustee 
in the mortgage, Nathaniel C, MeLean was not mde party to this suit but 
as this trustee had parted with all his interest in the mortgege ond notes, 
he was not 4 necessary party. Phe decres is sustained by the proof in the 


record and will be affirmed. 


4 Mi G he Uefentik —— 















 vauintipreonit esgenizom edt ehaits oF eres aes wy . 

> sore EfrsoTaxe jeonestve at beobortar toattine aes ev 
UW beassea ed prwoite 00,000,889" to ‘eaenbetdebat 3! 
gaiteed eff (no balliitged ator wb ak vedsoxd piechil 
consizocde at Seyorios oTeW BeEtiorE ett Tait YreomdD att 
noLtoetio Ys manwel Jorsgzsll of ebsat ear bo8b acid it 
bees eft tot motsntebtanoe eft to trad a ‘bear vextact Wiis 
Seed edt to brboeT eff .00,000809 2ot oga3i oat eit MO 
qlrssie of es oF teeqye etost ext pe a beosvostnt 
“eorts at trivarel¢ ws esenberosbat beeping oat tot 





dose Soi of fre edt mt shotie3 ello’ ox ots ered? 
Sosuouxd 2ow tnoesorge okt Sad Litd eds AE Bogota ele ct 
fae eastbeteetat edt tea ot beusieae cteverit were = 
ON" thd tae oa TEbs 9a oF boitoudss | ar ; 


«GSaeT PHA ms 


Agen da No. 35. 

















Peter P. Schaefer, 


Appellee 
VSe Appeal from Clinton. PLE sn Mii. 
Frank Koch, — 
Appellant. Oe eae CZ 


Opinion by Higbee, J. 


: Frank Koch, appellant, has prosecuted this eppeal from se 
judgment entered against him in the circuit court of Clinton County in the 
sum of $169.46 sm in favor of Feter P. Schaef er, appellec. On February 
2, 1926, appellee sold to appellant 14 hogs at 15 cents per pound. These 


hog s were at appellee's farm about eight miles north of Carlyle. Under 
the eontract ef sale appellant was to take the hogs at the farm He did 
make an attempt to haul the hogs ae his truck but the roads were in such 


condi tion thet he could not. The contract for the hogs w@ek verbal, but 


appellee gave to appellant 4 written order on his tenant to deliver thei 


to appellant. Appelzee lives in Champsign and appellant in Beckmire, 
llinois. Phere ig no dispute about the original contract of sal6. 


Appellee having been notified that appellant had not yet gotten the hogs, 


wrote him on February 19 urging him to take theme He wrote him agsin 


unéer date of February 25 and advised him that the hogs were being kept 


at his rix. On March 2 appellant wrote appellee that he had been up to 


take the hogs but was unable to do so snd would have to wait until the 


rosds were in suitable condition which would probably be two or three weak s, 


but denied thatthe hogs were his. On March 2 and 4 appelice again wrote 


‘appellant and offered to pay one-half the price for the hauling of the hogs 


4f appellant would take them at once. On March 4 appellant wrote appellee 


that the hogs belonged to him (appellee) and thst if he dign't want to haul 









. x ; 3 - bef, wei fea + as wate BY : ay a eae : 
feat 2 cide © lace wig ee bs ey ie ei ieee 
haat Fay Rega yy ORR LD SOUR RONG, 8-5 
z TAFE HERS” 
















= oo baron oq ‘gtaes SE Ss aed. ¥L testtouss a. Voi 2 
oe <ebay solyliad to dtxon aelta tdgte. trode. sat teed 

bth eh «=6uxst edd fa sa0d ed? Sant of aaw tnalleqas ofsa 

_ faae ak etew ebsor edt Jed. domed sid st sgod odd Sued. of 


« eh van ae 


.280d ont netics: Fey ton bad ‘Fuelieggs. teat verses ass 
gtesA mtd er omw oH. Medt east oF mis gaigiy gi yuairnde 

249% guted crew aged edt tats att beetvhe bas 6S: gremndes 

ot ¢s seed bes od’ tadt “eefieqce ot one dealleqqa § sozail 80. 
edd [ito ttaw o¢ sved-bigow baa oe ob oF eftsay gan tad 
280 Bead to ow? o¢° “QLd ad otq- Bb isvow tie belw- foivibace oldetine”s 
et otw akage ‘eelloqqa § Sms 8 deus m0. <.e tt: ox aged 9 dais 
“anod it to gations off tot seirg edd tied -ono eee oF seat 





them to Carlyle he could do as he pleased with them, _ Appellee again 
wrote on March 8 and 10 insisting that the original agreemnt between them 
should stand, but made appellant another proposition including the sale 
of six additional hogs, expressly stating however that this proposal was 
not to be understood 45 affecting the original contract, unless accepted. 
On March il, appellant wrote that he would accept the twenty hogs but not 
upon the same gonditions proposed in appellee's letter. Appellee write 
several other letters eontaining proposals for an adjustment of the matter 
but uniformly insisting that the old contract of sale should stand unless 
snother agreement was reached. He finelly wrote that unless appellant 
took the 14 hogs hs would sell them on. the market and hold him for the 
losse Appellant did not take the hogs, so they were g01@ on the market 
by appellee and this suit was brought by appellee to recover this losse 
Upon the trial the eourt on motion of appellee gave 8 peremptory instruc- 
tion directing the jury to find the issues for appellee and assess his 
damages at 4169.48. The jury returned a verdict in accordance with the 
eourt’s instructions and judgement was afterwards entered against appellant 
for the amount named in the verdict. 

Appellant contends that the sale 4s one governed by the Uniioxm 
Sales Act of this state; that the value of the hogs sold was mére than 
¢500, and thorefore the contract should have been jn writing. The 
evidence does not show that at the time the sale was agreed upon, the sale 
vaiue of the hogs would have amounted to %5006 The exaet weight at that 
time was not known, put appellee's tenant Huddleston See ON weight 
of the hogs at the time of the sale end-i—he, in his testimony, Hes correct 
Wns his estimate, the total value of the hogs at the price agrecda upon 
would not have amounted to 7500. 


While 4t is true the when the pale sola, they he increased 










materially in waight, so thet at \the price 2g eed upon they broug ter 


more than $500, bit the amount 1 volved at the \time the contract /was ma de 
must govern. Appellant did not\ on the trial deny the ming of the con- 
tract. ven if a Written contrakt were necessary it is our opinion that 
appellant's Letter th appellee of i reh 2, 196 was sufficient \evidence 

of the contract to mket the requirement of the \Unitorm pales Acty That 


letter was as follows: Fae \ 
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"anjwer your letter Feb. 25. I was up to gat the hogs March énd 
your swamp” isn't fit to /get in. Whil@ you don't want to 2 
lp to get Yhem out you will have to weit fntil the roats will be 
it to get in. It will tak¢ two or three weeks and whén the roads 
et fit I wikl get them. am not responbible for them for they 
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fhe only other contention msde by appellant is that the letters 
show there was a subsequent contract consumated for the sale by sppellee 
to appelisnt of 20 hogs to be delivered by appellee and that the evidence 
shows he did not comply with this contract. Appellant filed an ofiset 
of $125.00 for damages which he claims to have sustained because of 
appellee's failure to deliver the twenty hogs. The trisi court however 
refused to admit this testimony and instructed the jury to find for 
appellee. Hach and everyone of appellee's letters introduced in 
evidence referring to the sale of the six additional hogs stated that it 
would be made wpon an expressed condition that his proposal be eccepted 
by appellant and that unless the proposal was 90 aace pted the original 
contract for the sale of fourteen hogs must stand. Appellant nevsr 
agreed to the conditions of appellee's proposal for the sele of the six 
additional hogs and the court did not err in excluding this testimony. 
fhe facts in proof sustain the action of the trial court in directing the 
verdict for appellee and the judgment should be and is affirmed. 

JUDGMENT APY IRMED. 


tol oe iy < le patee 4 


Lm 















xeitel eae 
slII $f£38 


Joss trite 
aisle ox 


etettel odt teat et Fried f0qd 2 ts obs "ais tétned outs ayer 
| peliequa yd efae edt tot ‘Potatmene ‘toazdiies: ‘tnenpeedsa 2 9s 
aondbive edt tadt bas welleqys td borevtlos od of aged og 


tortie m2 Beltt tisifeqcA  ~ ‘feat noo ande ae ditzcte | 


betceses ed Lseoqexe efit tadt Hott tee bosutgxe as nui 
Lenigito edd betqesee ce asw Lesogorq¢ edt cecias teas Deis 
tovem tas{leqia’° insta teom e Rott neorwer” ‘to elie’ edd 
xia ett to ofse aft 162 Lascqorg e*eel feces to subi #09 
eChemisteet etat gntbutoxs ni tre Yon oth tawco ous pie ext 


Cth ITd PHACOELL 


" D> i h3) 


Germ No. 7 Agenda Noe 17. 


Appellate Court 





Manufacturers Finance Tryst, 
Appell ’ 





PE, 


VS. Appeal fro#i City Court)/, 





Thomas F. Stone, Appellee. of East “St. Lowi ay / 


[ys K [4 } 

4 iy) ry) Hi a> 

if eT Ly TR] ty re 8 
“ : ey 


Opinion by Higbee, J. 245 I.A. G 5 3** 

Phis is a suit in replevin instituted by appellant to recover 
from appellee possession of s Flint touring automobile, in the city court 
of Bast St. Louis, Iliinois. It sppears from the evidence that appellee 
pought the automobile in question from the Griesedieck Automotive ser¥ice 
Company of said City. A witness for appelisnt testified that the cash 
price for this automobile was 41495.00 and the price if purchased on time 
was $1578.00, @ difference of $85.00 which constituted the "finance 
charge” «nd included insurance, interest snd filing. W. F. Griesedieck, 
the agent who sold the car to appellee, testified that there were some 
extras which brought the sale price up to §1629.00; thet appellee paid 
him $929.00 in cash; that he took a note from him for ,686.00 which included 
the £600.00 due om the car and y83.00 for “earrying charges", Which were 
the charges made by the finance company which took over the note. The 
note for {688.00 was payable in installments, one installment the ~ 67.10 
being payable one month @ftér*the date of the note, June 10, 19:4, snd 
the other inetaliment for 656.90 each, payable each ponth thereafter for 
éleven months. fo secure the bayment of this wo ies a chattel 
mortgagee The chattel mortgage and note were both essigned to appellant. 
It seems that by mistake appellee paid ¢57.90 on each instellment until 
the last installment smounted to only $46.10 instead of 756.90. A dispute 
heving arisen over this last payment appellant replevied the car in 
gvestion and a trial followed. At close of appellant's teatisosny- the 
court upon motion of appellee gave & peyemptory instruction to the jury 


to find the iseues for appellee, which was done and appellee's d&mages 


were then assessed at $1670.00. Upon a motion for new trial the court 
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required appellee to enter 4 remittur of $1370.00 and gave judgment on 
the verdict for $500.00 and ordered a writ of retorno habendo. This 
appeal resulted. The peremptory instruction was given in favor of 
sppellee upon the theory that appellant had not shown s compliance with 
section 18 of the practice act which requires the assigned. of a chose in 
action not negotiable jin order to sue in his own name to state in his 
pleading OK Oth, or by affidavit where pleading is not required that ine 
is the actual bona fide owner thereof and set forth how and when he 
acauired title. fhet section was enacted for the sole purpose of giving 
to the assignee of a non-negotiable chose in action the right to sue 
there@n in his own name in cases where he would not have had that right 
before. In the case of Barbour’ vs. White 57 1ll., Seae 164 the 

gupreme Court held that the assignee of a chattel mortgage has the right 
to institute au suit in replevin for recowery of property covered by the 
mortgage. This court in Robinson v. Huschle 28 ADD. 519 also expressly 
held that where « chattel mortgage has been assigned the right of action 
to recover the property involved therein is in the assignee. Thet being 
true, section 16 of thePractiee Act has mo application to this case end 
it was error for the court to give the peremptory instruction. 

Appellee ¢arther contends that the note involved was usurious 
fhis contention is based upon the fact that the price of the automobile 
when sold upon the installment plan was 83.00 more than the cash price, 
at being claimed that this excess payment of |83.00 was really interest 
‘and amounted to more than the 7% allowed by law. There was evidence to 
the etfect that the 985.00 in question included “insurance and filing" 
as well as interest it was not clearly shown whet part, if any, ot the 
$83.00 was claimed to be usurious. ‘his transaction would seem to be 
govemmed by the rule stated in £0 LeReA (New Series) 120, as follows: 

"Phe cases are generally uniform in holding that there may be a cash 
and an increased credit price, and that a bona fide sale for the 
latter is not usurious, irrespective of whether it is made up of 
the eash price plus a rate of increase, which would exceed the 


legal rate, or whether a note is given and the increase put in the 
form of interest thereon." 


It was error for the trial court to give the peremptory instruction to the 


jury to find the issues for the appellee, and the judgment must be reversed 


and the cause remanded. REVERSED AND REMANDED. 
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Samuel W. Baxter, ) & 

administrator of the ) 2 “ o L. AY 653" 

Estate of George Wi. Derlam, ) YD, 

deceased, ) ct em er\t 1.) | Ny 
Plaintiff in Hrror, ) Writ of Error to Wis Og MeMELhaee 

Circuit Court, CT OF iLLinole , 

vse ) St. Clair County. 

Bast St. Louis & Suburban ) 

Railway Co., a Corporation, : 


Defendant in Srror. 4 


Opinion by Higbee, J, 

a Samuel We baxter, administrator of the estate of Georges W. Derlan, 
Seenaaei. plaintiff in error, brought this action to recover damages for 
the death of his Geeeeset resulting from « collision of an interurban car 
owned by the Zast St. Louis and Suburban Railroad Company, defendant in 
error, with an automobile being driven by the deceased on a highway or 
street leading from the city of Hast St. Louis to the City of belleville. 
At the close of plaintiff in error’s evidence the court directed the jury 
to return a verdict in favor of defendant im error.- @his was aone and 
upon the verdict so returned the court entered judgment against plaintiti 
in error for costs and ordered that execution issue for same. fo reverse 
that dudgment this writ of error has been sued out. Upon motion of 
aefendant in error, supported by affidavit, the bill of exesptions herein 
was stricken from the records of this court, on the ground thet it did not 
appear to be filed with the clerk of the triel court within the required 
period. Plaintiff in error has filed a motion also supported by afiidavit 
to vacate the order striking the bibl of exeeptions from the record. Upon 
consideration of the affidavit in support of plaintiff in error’s motion 
to vacate our former order in connection with the files in the case we have 
decided to allow this motion and to consider the case upon its merits. 

The declaration consists of two counts. The first count alleges that 
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while pleintiff in error, exercising due care and caution for his own 
sefety was driving an automobile along ea public street of said city of 
Beeville near one of the traeks over which defendant in error operated 
interurban cers, defendant in error so carelessly, negligently and improper- 
ly drove and managed one of its seid cars thet it ran into and struck with 
great force and violence said automobile in which the deceased was then 
riding, and thereby killed hin. fhe second count charges substantially 
the same negligence except that it ek, defendant in error wisn hod 
operating the motor car in a willful, wanton ana improper manner, The 
accident occurred on september 9, 1922, between Belleville and dast St. 
Louis + The evidence does not clearly show whether it occurred within the 
city limits, but it seems to be taken for granted by both parties that it 
aid occur within the corporate limits of Belleville and upon what is known 
as West Main Street of that city. It clearly appears from exhibits in 
evidence that the accident dia not occur within either the business section 
er the closely built-up residace section of Belleville. The view in | 
both direetions from where the accident oecurred is wnobstructed for some 
distance. Plaintiffs in error's two tracks are located in the center of 
the street, and on each side of these tracks there is « concrete slab 24 
feet wide for traffic of other vehicles. There is a space between plain- 
tiff in error's tracks and the inner edge of this concrete slab of some 
two feet filled with chat. At the time of the aveident deceased ween With 
three other persons, ~meestraveling in the sutomobile in qwestion from 
Bast St. Louis toward Belleville and defendant in error's interurban car 
strestcrer was traveling in the same direction. At the plas: the 
“accident there is a considerable grade for som distance, and both the 
stree ar and the automobile were treveling down this grade. It appeared 
that tae of the o¢hex occupants of the car were Killed. Plaintiif in 
error introduced in his behalf two witnesses who were upon the street car, 
the surviving occupant of the automobile and the ower of a garage in front 
of whose place the avgidemt oecured, who witnessed the accident. He also 


placed on the witness stand the mother of the deceased, and @ photographer. 


From the evidence it clearly appears that the only other vehicle in sight 
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at the time of the accident was a truck in front of the automobile, travel- 
ing in the same direction. The deceased who was driving the automobile 
signalled the driver of the truck that he desired to pass him, The truck 
pulled to the right and it was stated by ali the eye witnesses that there 
was sufficient space for the automobile to pass through to the left of the 
truck without getting off of the conerete slab. {he deceased however, in 
passing the truck swerved as far to his left that he got off the concrete 
and onto the chat, between the slsb and defendant in error's tracks. The 
witness who was in the automobile at the time testified that the street car 
hit the automobile just as they were passing the truck. Another witness 
testified that the automobile was probably ten feet past the truck when 

the car hit it. One of appellee's witness, Sylvester Funk, who was at 
the time riding on the street car testified, that he saw the automobile 
turn over to the car track when it caught up to the truck and that almost 
in a flash it was struck. . The witmesses varied as to the speed at which 
the street car was traveling, estimating the same at from 30 to 45 miles an 
hour. 

There was no substantial contradiction in the evidence and we are 
of the opinion, it clearly shows that deceased who was driving the automo- 
bile was guilty of contributory negligence. There was nothing that re- 
quired him to pull off of the conerete slab and on to the chat next to 
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the injury plaintiff camot recover. If the evidence of i deceased's 
contri butory negligence is clear and indisputable then it was the duty of 
the trial court to direct the jury to find for defendant in errore 
(Hohehen v. C.P.St.L. Ry» Co. 152 Ill, 293, Thoisell v. Chicago City By. 

82 Ill. Appe 375;). Under these authorities and many others to the same 
effect the trial court would have been justified upon this ground alone in 
giving the peremptory instruction. However, we are also of the opinion 
thet the evidence failed to show that defendant in error was guilty of any 
negligence which contributed to the accident. It seems to be assumed in 
the argument of plaintiff in error that the street car was being driven in 
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“excess of the rate provided by the ordinance of the City of Belleville, 
but mo such ordinance was introduced in evidence nor was there any evidence 
though it was assumed to be the fact, that the accident actually occurred 
‘Within the limits of Belleville. The motorman had the right to assume 
that the deceased would remain upon the concrete pavement, and he was not 
required to anticipate that deceased would turn in front of the motor car, 
hentia sz0 Gity Rye Coe ve Ahler 107 Tile App. 597). 
It is also cleimed by plaintiff in error that the trial court 
erred in awarding an execution against him for costs. Since this suit was 
brought by plaintiff in error as administrator the judgment should of course 
have been for costs to be paid in due course of administration. There is 
nothing to indicate that this was called to the attention of the trial sourt, 
end an opportunity given to correct ine error and direct the costs to be 
paid in due course of administration. Under these circumstances this 

court has the right to modify the judgment in that each oy nate render final 
| judgnent here, as was done in Jones vo I. Co Hele Co. 106 Apps 597). 

It is therefore ordered and adjudged by this court that the 

defendant in error, Bast St. Louis and Suburban Railway Company have and 
recover of and from plaintiff in error, Samuel W. Baxter, administrator of 

the estate of George We Derlam, deceased, all the costs and charges by said 

aofenaant in error, in this behslf expended to be paid by said plaintiff in 

error in due course of administration of said estate and that this judgment 

be duly entered upon the records of this court. It is further ordered 
| thet the clerk of this court certify a copy of this judgment to the clerk of 

the oireait court of Ste Clair county... 

The judgment of the circuit court of st. Clair county as herein 

modified is affirmed. 
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